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Crart  iof  <H«0tt  fleas, 

FOR  THE  CITY  AND  COUNTY  OF  NEW  YORK. 


The  Judges  of  the  Court  of  Common  Pleas  for  the 
City  and  County  of  New  York  do  hereby  re-appoint 
Hon.  CHARLES  P.  DALY,  late  Chief  Judge  of  the  Court, 
the  Official  Reporter  of  the  Court,  and  request  that  the 
Proceedings  of  the  Meeting  of  the  Bar  held  on  the 
30th  December  be  incorporated  in  the  next  volume  of 
Daly's  Reports. 

NEW  YORK,  January  12th,  1886. 

R.  L.  LARREMORE. 

J.  F.  DALY. 

HENRY  WILDER  ALLEN. 

GEORGE  M.  VAN  HOESEN. 

H.  W.  BOOKSTAVER, 

MILES  BEACH. 
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MEETING  OF  THE  BAR. 


XI 


The  reporter  complies  with  the  kindly  request  of  his  late 
associates,  and  inserts  the  account  given  in  the  public  jour- 
nals of  the  proceedings  upon  his  retirement  from  the  bench. 


From  the  Daily  Register, 
MEETINGS   OF    THE    BAB. 


The  members  of  the  Bar  of  the  City  and  County  of  New 
York  are  requested  to  meet  in  the  General  Term  room  of 
the  Court  of  Common  Pleas  on  Wednesday,  December  30th 
instant,  at  3  o'clock  p.  M.,  for  the  purpose  of  uniting  in  an 
expression  of  respect  for  the  character  and  services  of  Chief 
Justice  DALY,  on  his  retirement  from  the  Bench. 

NEW  YORK,  Dftcember  22d,  1885. 


(Signed) 


DAVID  DUDLEY  FIELD. 
WM.  ALLEN  BDTLER. 
AARON  J.  VANDERPOEL. 
CHARLES  A.  PEABODY. 
CLARENCE  A.  SEWARD. 

F.    R.    COUDERT. 

JOHN  M.  SCRIBNEK. 
ISAAC  P.  MARTIN. 
J.  E.  BURRILL. 
AARON  P.  WHITEHEAD. 
M.  W.  DIVINE. 
JAMES  C.  CARTER. 
LUTHER  R.  MARSH. 
JOHN  L.  CADWALADER. 
WM.  D.  SHIPMAN. 
WM.  Gr.  CHOATE. 
EDW'D  PATTERSON. 
GEORGE  ZABRISKIE. 
OSBORN  E.  BRIGHT. 
GROSVENOR  LOWREY. 
CHAS.  M.  DA  COSTA. 


CH.  FRANCIS  STONE. 
C.  W.  BANGS. 
ALGERNON  S.  SULLIVAN. 
ALMON  GOODWIN. 
E.  R.  ROBINSON. 
THERON  G.  STRONG. 
ELIHU  ROOT. 
FORDHAM  MORRIS. 
JOSEPH  H.  CHOATE. 
CHARLES  C.  BEAMAN. 
GEORGE  C.  HOLT. 
FRANCIS  LYNDE  STETSON. 
JOHN  W.  STERLING. 
DUNCAN  SMITH. 

E.  B.  HINSDALE. 
EDWARD  E.  SPRAGUE. 
AUSTEN  G.  Fox. 
CEPHAS  BRAINARD. 
HENRY  H.  ANDERSON. 

F.  F.  MARBURY. 
"W.  M.  PRICHARD. 


ADDKESSES,  ETC. 


From  the  New  York  Daily  Tribune,  December  31s£,  1885. 


The  meeting  of  the  bar  held  yesterday  in  the  General 
Term  room  of  the  Court  of  Common  Pleas  to  pay  a  tribute 
of  respect  to  the  retiring  Chief  Justice,  CHARLES  P.  DALY, 
was  so  large  that  many  prominent  lawyers  were  compelled 
to  stand  and  the  throng  overflowed  into  the  corridors.  Ex- 
President  Arthur  presided,  and  on  either  side  of  him  were 
the  vice-presidents,  ex-Judge  Henry  Hilton,  Justices  Van 
Brunt,  Barrett,  Brady  and  Van  Vorst  and  ex-Judge  Fred- 
erick W.  Loew,  all  of  whom  had  been  judges  of  the  Court 
of  Common  Pleas.  Among  those  present  were  the  judges 
of  the  courts,  Edwards  Pierrepont,  ex-Governor  John  T. 
Hoffman,  Henry  L.  Clinton,  Abram  Wakeman,  E.  Randolph 
Robinson,  Judge-elect  Henry  W.  Bookstaver,  A.  A.  Red- 
field,  Theron  G.  Strong,  Frank  Loomis,  Rufus  F.  Andrews, 
Algernon  S.  Sullivan,  Robert  Sewell,  ex-Judge  A.  J.  Dit- 
tenhoefer,  John  O.  Mott,  Peter  B.  Olney,  Elihu  Root,  John 
E.  Burrill,  Isaac  P.  Martin,  Frederick  G.  Gedney,  Douglas 
Taylor,  Rastus  B.  Ransom,  John  Sherwood,  Austen  G.  Fox, 
ex-Judge  William  H.  Arnoux,  and  Anthony  M.  Keiley, 
besides  the  speakers  and  many  others.  Sitting  with  the 
judges  within  the  rail  was  Chief- Justice  DALY,  the  observed 
of  all  observers.  He  listened  with  heightened  color  to  the 
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warm  encomiums  passed  upon  him,  but  when  he  rose  to 
reply  he  was  as  calm  in  manner  and  self-possessed  as  if 
dealing  with  an  ordinary  motion. 

Ex-President  ARTHUR,  on  taking  the  chair,  at  the  nomi- 
nation of  Algernon  S.  Sullivan,  was  received  with  great 
applause.  He  said : 

GENTLEMEN  OF  THE  BAR  :  It  is  with  no  slight  reluct- 
ance that  I  accept  the  office  to  which  your  generous  prefer- 
ence has  called  me,  for  I  cannot  forget  that  these  many 
years  I  have  been  a  "  truant  in  the  law,"  and  that  at  no 
time  have  I  been  worthy  to  be  classed  among  its  conspicu- 
ous practitioners.  We  have  gathered  here  to  pay  our  glad 
tribute  of  affection  and  respect  to  one  who  more  than  two 
score  years  ago, 

His  years  but  young,  but  his  experience  old, 
His  head  unmellowed,  but  his  judgment  ripe, 

was  called  to  the  Bench  of  our  Court  of  Common  Pleas. 
How  admirably  he  has  ever  since  discharged  the  duties 
upon  which  he  then  entered  this  company  of  lawyers 
know,  and  some  among  you  will  to-day  bear  witness. 
Their  province  I  shall  not  usurp.  It  is  for  them,  and  not 
for  me,  to  dwell  upon  that  love  of  truth  and  justice,  that 
courtesy  and  candor,  that  wide  and  profound  learning,  that 
strict  impartiality  and  stainless  integrity,  which  have  ever 
distinguished  Judge  DALY'S  juridical  life,  and  because  of 
which  his  retirement  from  the  bench  cannot  fail  to  be 
attended  with  deep  and  general  regret.  To  whom  else 
indeed  could  be  more  fittingly  applied  the  encomium  of 
Richard  Baxter  upon  Sir  Matthew  Hale  :  "  that  pattern 
of  judges,  entering  upon,  using  and  voluntarily  surround- 
ing his  place  of  judicature  with  the  most  universal  love, 
honor  and  praise  ?  "  Gentlemen,  what  is  your  pleasure  ? 


OF  CHIEF-JUSTICE  DALY.  xv 

Mr.  DAVID  DUDLEY  FIELD,  on  presenting  the  resolution, 
said : 

Mr.  CHAIRMAN  and  GENTLEMEN  :  When  we  see  a  man  of 
three  score  years  and  ten  wearing  his  faculties  unimpaired, 
dwelling  with  satisfaction  upon  the  past,  enjoying  the  pres- 
ent and  looking  cheerfully  into  the  future,  we  congratulate 
him  on  his  serene  old  age.  And  if  he  has  been  as  mindful 
of  his  public  as  of  his  private  duties,  helping  to  form  and 
reform  parties,  to  make  and  unmake  magistrates,  and  to 
shape  the  policy  and  the  fate  of  that  wondrous  organism, 
the  body  politic,  we  call  him  a  deserving  citizen.  If  he 
has  borne  public  office  to  public  satisfaction,  we  commend 
him  for  the  honorable  performance  of  his  duty  to  the  com- 
monwealth. And  if  the  office  has  been  judicial,  and  he  has 
borne  it  long,  and  borne  it  well,  so  well  indeed  that  no  one 
blames,  but  all  men  praise  him,  we  pronounce  him  thrice 
happy. 

These  conditions  are  fulfilled  in  the  friend  whom  we  are 
here  to  receive  and  greet  on  his  descent  from  the  bench. 
He  has  lived  a  manly  and  blameless  life ;  he  has  been  a 
faithful  citizen  of  the  dual  republic  into  which  he  was  born, 
that  lesser  republic  the  State,  and  that  greater  the  nation, 
to  which  the  State  belongs,  and  he  has  discharged  the  func- 
tions of  high  judicial  magistracy  for  nearly  half  a  century, 
without  fear  and  without  reproach. 

This  is  not  the  place  nor  the  occasion  for  eulogy,  which 
would  be  as  unpleasant  for  him  to  hear  as  it  would  be  unbe- 
coming in  me  to  speak,  but  the  most  fastidious  taste  would 
not  refuse  me  the  privilege  of  saying,  that  there  must  be 
something  remarkable  in  one  who  has  had  the  rare  distinc- 
tion of  having  been  once  appointed  by  the  executive  and 
five  times  chosen  by  universal  suffrage  to  the  same  high 
judicial  office,  who  has  walked  unharmed  over  the  hot  plow- 
shares of  popular  elections,  and  filled  his  station  for  nearly 
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two-and-forty  years,  twenty-seven  of  them  as  the  Chief 
Justice,  to  the  general  acceptance  of  all  our  citizens.  Some 
details  of  his  life  are  to  be  mentioned  by  the  gentleman 
who  will  follow  me.  I  will  say  no  more  than  that  he  had 
the  great  advantage  of  beginning  without  patrimony,  actual 
or  expectant.  He  started  in  the  race  of  life,  free  of  the 
impediment  which  hinders  so  many  of  our  youth  ;  but  he 
had  a  stout  heart  and  a  steady  hand,  and  with  these  he 
went  forth  into  the  world.  His  first  venture  was  on  the 
sea,  where  he  acquired  that  taste  for  travel  and  love  of 
geography  which  have  distinguished  him  since.  In  one  of 
his  voyages  it  was  his  good  fortune  to  see  the  capture  of 
Algiers  by  the  French.  Who  of  us  would  not  have  toiled 
hard  to  see  the  lifting  of  that  curtain  which  had  hung  so 
long  over  the  southern  shores  of  the  Mediterranean,  and 
the  opening  of  a  new  drama  on  the  theatre  of  the  Dark 
Continent?  Returning  from  the  sea  to  the  land,  he  threw 
in  his  lot  with  the  great  and  honorable  company  of  me- 
chanics, until  the  advice  of  a  friend  led  him  away  to  the 
law,  where,  as  we  all  know,  he  has  been  an  apt  scholar  and 
a  great  teacher. 

Consider  for  a  moment  the  nature  of  the  judicial  office. 
The  judgment  seat  has  been  accorded  in  history,  sacred  and 
profane,  the  chief  place  of  honor.  The  praise  of  the  great- 
est of  men  was  that  he  sat  in  the  "  seat  of  judgment."  If 
this  was  so  in  former  days,  how  much  higher  has  the  seat 
been  raised  in  our  day  and  country.  The  ever-enlarging 
circle  of  civilization,  the  development  of  industrial  arts, 
the  strides  of  commer.ce,  the  accumulation  of  corporate 
wealth,  and  above  all  the  subordination  of  the  law-giver  to 
a  written  constitution,  as  the  supreme  will  of  the  sovereign 
people,  all  these  have  invested  the  office  of  judge  with  a 
dignity  and  power  the  past  never  knew.  What  new  respon- 
sibility do  they  not  entail !  What  qualities  of  intellect  and 
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will,  what  laborious  study,  what  patient  forbearance,  what 
self-control  do  they  not  require  ;  and  I  will  add,  what 
increase  of  danger  do  they  not  bring  I 

I  appeal,  then,  to  all  who  hear  me,  whether  our  friend 
has  not  earned  that  good  name,  that  affluence  of  respect, 
which  by  common  consent  he  bears.  He  has  held  office  by 
choice  of  the  executive  and  votes  of  the  people.  He  has 
lived  under  the  old  dispensation  and  the  new.  His  half 
century  of  service  is  a  long  link  in  that  endless  chain  of 
law,  which  began  with  society  and  will  end  only  when 
society  is  dissolved.  With  what  unswerving  honesty,  what 
quiet  dignity,  what  honorable  simplicity,  he  has  discharged 
his  great  trust,  we,  who  are  his  witnesses,  can  testify.  Who 
has  seen  him  indifferent  to  the  duties  of  his  place  ?  None. 
Who  has  seen  him  turn  to  the  right  hand  or  the  left  for  any 
man's  frown  or  any  man's  favor  ?  None.  Who  has  heard 
him  discuss  out  of  court  what  was  to  be  decided  in  court  ? 
Nobody.  Who  has  believed  him  to  be  moved  in  his  judg- 
ments by  any  consideration  but  the  law  and  the  testimony  ? 
Not  one. «  Let  us  then  greet  him  as  victor,  coming  to  us 
from  the  arena ;  one  who  has  honored  himself  and  in  doing 
that  has  honored  us. 

Mr.  FIELD  concluded  by  offering  the  following  resolution 
for  the  consideration  of  the  meeting : 

RESOLUTION. 

The  retirement  of  Chief  Justice  CHARLES  P.  DALY  from 
the  bench  of  the  Common  Pleas,  where  he  has  served  for 
more  than  forty-one  years,  and  presided  for  twenty-seven, 
appears  to  us,  members  of  the  Bar  of  the  city  and  county 
of  New  York,  a  fitting  occasion  for  expressing  our  respect 
for  his  private  character  and  our  commendation  of  his  judi- 
cial career.  To  have  passed  safely  for  more  than  two  score 
years  through  the  trials  of  judicial  life,  encountering  mean- 
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time  the  ordeal  of  five  popular  elections,  and  leaving  in 
the  minds  of  all  citizens  the  conviction  that  he  has  always 
administered  justice  without  fear  or  favor,  caring  only  for 
the  law  and  the  testimony,  which  he  diligently  studied — 
these  things,  combining  with  the  uniform  courtesy,  patience 
and  impartiality  which  have  characterized  his  entire  course 
with  the  Bar,  have  given  him  a  place  pre-eminent  in  our 
regards  and  lead  us  to  salute  him  with  our  most  respectful 
homage,  as  he  descends  from  the  bench  of  this  tribunal. 
And  while  we  give  him  this  salutation  for  the  past,  we  wish 
him  for  the  future  long  life  and. that  happiness  in  rest  from 
judicial  labor  which  springs  from  one's  own  self-respect, 
and  a  life  well  spent  in  the  service  of  God  and  his  fellow- 
men. 

Mr.  WILLIAM  ALLEN  BUTLER  seconded  the  resolution 
with  the  following  remarks  :* 

Mr.  CHAIRMAN:  The  privilege  is  accorded  to  me  of; 
seconding  the  resolutions  just  offered,  which  I  am  sure 
express  the  unanimous  sentiments  of  the  Bar  of  this  city 
on  this  occasion,  marked  by  so  much  of  peculiar  interest 
and  significance. 

However  we  may  differ  in  individual  opinion  as  to  the 
wisdom  of  that  provision  of  section  13  of  the  sixth  article 
of  the  constitution  of  this •  state,  which  cuts  the  thread  of 
the  judicial  tenure  at  the  age  of  three  score  years  and  ten, 
we  are  grateful  for  the  opportunity  it  gives  us  to-day  of 
testifying  our  respect  and  regard  for  the  retiring  Chief  Jus- 
tice of  this  honorable  court,  who  having  helped,  as  a  mem- 
ber of  the  constitutional  convention,  to  frame  this  very 


*  The  remarks  of  Mr.  FIELD  and  of  Mr.  BUTLEB  are  inserted  from  the 
report  of  the  proceedings  in  The  Mail  and  Express,  and  those  of  Judge 
O'GoRMAN  are  given. as  taken  down  by  the  stenographer  of  the  court. 
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section,  now  feels  its  force ;  as  the  struck  eagle   of  the 
poet's  fancy 

"  Viewed  his  own  feather  in  the  fatal  dart, 

And  winged  the  shaft  that  quivers  in  his  heart." 

We  are  all  reluctant  to  concede  the  facts  which  require 
the  application  of  the  constitutional  mandate  to  Chief  Jus- 
tice DALY.  Could  our  suffrages  prevail,  we  would  gladly 
imitate  the  example  set  day  before  yesterday,  by  the  great 
Republic  of  France  in  continuing  in  its  highest  office  one 
whose  years  number  seventy-three.  But  we  have  no  alter- 
native. Against  the  presumption  of  fitness  arising  from 
our  observation  of  his  unimpaired  mental  and  physical 
vigor,  we  are  met  by  his  candid  admission  and  by  the  con- 
clusive evidence  on  the  files  of.  this  court,  and  so  by  force 
of  a  kind  of  inequitable  estoppel,  both  in  pais  and  by  the 
record,  the  organic  law,  not  of  nature,  but  of  the  State, 
adjudges  his  retirement. 

When  this  court  was  organized  by  the  act  of  1821  the 
tenure  of  office  of  its  judges  was  during  good  behavior,  or 
until  the  age  of  sixty  years  was  attained.  This  provision  was 
similar  to  that  of  the  constitution  of  1821,  following  the 
earlier  constitution,  and  it  applied  to  the  Chancellor  and 
the"  Justices  of  the  Supreme  Court.  Our  present  constitu* 
tion  has  lengthened  the  span  of  the  judicial  life  by  a  decade, 
and  the  judiciary  itself  has  improved  on  the  constitution  by 
the  repeated  instances  it  has  afforded  of  unimpaired  fac- 
ulties and  fitness  in  incumbents  of  the  bench  when  the 
limit  of  their  terms  has  been  reached.  As- it  was  with  them* 
so  it  is  with  our  retiring  Chief  Justice ;  the  shadow  crosses 
the  dial  and  marks  the  appointed  hour ;  the  object  on  which 
it  falls  still  stands  erect  and  in  the  sunlight. 

The  resolutions  fitly  emphasize  the  long  duration  of  the 
term  of  office  now  about  to  expire  ;  a  term  longer  by  tea 
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years  than  the  judicial  life  of  Lord  MANSFIELD,  and  by 
nearly  ten  years  than  that  of  Judge  STORY.  The  illustri- 
ous career  of  Judge  SAMUEL  NELSON,  reaching  to  within  a 
few  months  of  a  full  half  century  of  judicial  service,  em- 
braced his  term  in  the  Supreme  Court  of  the  United  States 
as  well  as  that  in  the  Supreme  Court  of  this  State.  The 
peculiar  feature  of  the  judicial  life  of  Chief  Justice  DALY 
is  that  it  has  been  spent  in  a  single  sphere  of  duty,  within 
the  limits  of  this  city  and  the  precincts  of  this  court.  To 
have  served  as  Associate  Judge,  First  Judge  and  Chief 
Justice  of  the  Court  of  Common  Pleas  for  the  city  and 
county  of  New  York,  is  to  have  held  a  foremost  place  as  a 
judicial  officer  in  the  commercial  centre  of  the  nation,  dur- 
ing the  most  eventful  period  in  the  history  of  our  jurispru- 
dence;  a  period  marked  by  progress  and  reform;  by  the 
simplification  of  the  methods  of  procedure ;  by  the  appli- 
cation of  the  principles  of  justice  to  all  the  new  and  unpre- 
cedented activities  of  the  age ;  by  the  enlargement  of  the 
field  of  judicial  cognizance  and  research  through  the  aid  of 
science  and  the  inexhaustible  energies  of  commerce;  by 
the  investiture  of  the  courts  of  common  law  with  the 
benignant  powers  of  equitable  jurisdiction  ;  and  by  the 
unexampled  advance  of  freedom  and  the  rights  of  man. 

This  growth  and  advance  are  well  illustrated  in  the  his- 
tory of  this  tribunal,  and  in  the  experience  of  its  Chief 
Justice.  At  first,  an  outgrowth  of  the  Mayor's  Court — a 
purely  municipal  organization — it  was  committed  in  1821  to 
the  care  of  a  single  judge.  Afterwards,  as  the  city  grew 
and  its  commerce  was  enlarged,  the  number  of  its  judges 
was,  from  time  to  time,  increased,  and  the  jurisdiction  of 
the  court  extended,  until  now,  with  its  common  law  and 
equity  jurisdiction,  it  is,  substantially,  co-ordinate  with  the 
Supreme  Court.  I  cannot  but  think  that  the  Chief  Justice 
must  have  exerted  some  occult  influence  over  the  re- 
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formers  of  1848,  when  the  whole  nomenclature  of  pleading 
was  swept  away  and  pleas  in  abatement,  pleas  puis  darein, 
rejoinders,  rebutters  and  surrebutters,  went  by  the  board. 
Nothing  was  saved  except  the  demurrer — which  no  honest 
defendant  will  ever  part  with — and  the  name  of  this  court, 
which  remains  unchanged.  It  is  a  link  between  the  judi- 
cial system  of  to-da}r  and  that  which  was  administered  by 
the  court,  when,  in  1844,  Chief  Justice  DALY  came  up- 
town, from  35  Greenwich  street,  to  take  the  oath  of  office 
and  found  himself  encircled,  but  not  entangled,  by  the 
network  of  special  pleas  woven  by  such  veteran  experts 
of  the  common  law  as  JOHN  ANTHON,  JAMES  W.  GERARD, 
CHARLES  O'CONOR,  DANIEL  LORD  and  their  many  com- 
peers, whom  time  fails  me  to  mention,  but  whose  names 
your  memories  will  supply. 

Very  near  to  the  people  in  its  original  and  its  appellate 
jurisdiction,  this  court  has  commanded  the  respect  of  the 
bench  and  the  bar,  by  the  character  of  its  judges,  and  the 
weight  of  their  decisions,  a  respect  largely  due,  as  many  of 
us  can  testify,  to  the  personal  probity,  the  undeviating 
courtesy,  the  ability,  the  industry  and  painstaking  of  the 
learned  and  accomplished  jurist  who  for  more  than  two 
score  years  has  aided  in  its  administration  of  justice,  and 
for  .more  than  a  quarter  of  a  century  has  been  its  presiding 
judge.  Standing  thus  as  a  representative  of  the  past  as 
well  as  the  present  judicial  system,  we  may  well  point  to 
the  Chief  Justice  as  an  example  of  the  best  working  of 
both;  and  as  illustrating,  in  his  person  and  career,  the 
excellence  of  the  judges  we  had  when  judges  were  ap- 
pointed, and  the  excellence  of  the  judges  we  have  had 
since  judges  became  elective ;  while  his  protracted  term 
certainly  vindicates  the  wisdom  of  the  popular  suffrage  by 
which  his  long  continuance  in  office  has  been  secured. 

I  can  only  advert,  in  passing,  to  special  instances  of  de- 
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cisions  and  opinions,  iu  conspicuous  cases,  which  will 
remain  as  permanent  memorials  of  the  legal  ability  and 
skill  of  Chief  Justice  DALY,  and  to  his  varied  and  versatile 
labors  in  the  field  of  literature,  and  to  his  intelligent  and 
long-continued  work  in  the  department  of  geographical 
exploration  and  research.  The  admiration  and  encomium 
of  Baron  Von  Humboldt,  as  expressed  in  his  published  let- 
ters, in  regard  to  the  learning  and  accomplishments  of  the 
Chief  Justice,  are  a  just  tribute,  the  truthfulness  of  which 
will  be  attested  by  many  voices  at  home  and  in  Europe. 
As  president  of  the  Geographical  Society  we  congratulate 
him  on  retaining  a  jurisdiction  co-extensive  with  the  great 
globe  itself. 

I  cannot  close  without  adverting  to  another  characteristic 
of  the  Chief  Justice,  his  sterling  integrity.  This,  it  may  be 
said,  is  superfluous.  Integrity  is  a  primal  and  necessary 
element  of  the  judicial  character,  without  whose  authenti- 
cating stamp  it  would  be  a  base  or  a  counterfeit  thing. 
But  as  in  the  solar  spectrum,  while  the  prismatic  colors  are 
always  the  same,  their  brightness  is  enhanced  according  to 
the  purity  of  the  medium  through  which  they  pass;  so 
when  the  honesty  of  the  judge  is  the  exhibition  of  the 
purity  of  individual  character,  we  may  well  accord  it  the 
meed  of  personal  praise. 

'  If  our  retrospect  of  the  period  covered  by  this  long  term 
of  judicial  service  took  in  nothing  at  variance  with  the 
absolute  integrity  of  the  judicial  character  we  might  leave 
to  silence  this  conspicuous  trait.  But  we  are  only  dealing 
truthfully  with  ourselves  and  with  the  great  interests 
which,  by  virtue  of  our  profession,  we  hold  in  trust, 
when  we  acknowledge  our  obligations  to  men  who  adorn 
and  elevate  the  judicial  function  by  stern,  inflexible  up- 
rightness. It  is  because  we  have  had,  during  that  period, 
in  this  great  city,  in  the  midst  of  its  greed,  its  temptations 
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and  its  selfish  competitions,  on  the  bench  of  this  court  and 
of  the  other  courts  within  these  walls,  men  of  the  stamp  of 
CHARLES  P.  DALY,  that  the  administration  of  justice  re- 
mains to  us,  to-day,  a  safe  and  sacred  thing  ;  men  of  whom, 
as  individuals,  if  judicial  defection,  as  a  strange,  anomalous 
exception  to  the  rule  of  judicial  integrity,  is  ever  abroad — 
worse  than  the  pestilence  that  walketh  in  darkness,  or  the 
destruction  that  wasteth  at  noonday— we  can  truly  say  "  It 
shall  not  come  nigh  thee."  And  it  is  a  source  of  the  high- 
est satisfaction  to  us  to-day  to  see  the  ideal  of  this  high, 
unswerving  judicial  uprightness  exemplified  by  a  career 
such  as  that  we  now  contemplate,  which  alike  at  its  setting 
as  at  its  dawn  and  its  meridian  has  satisfied  this  first  and 
supreme  requirement. 

Our  citizens  cannot  too  often  be  reminded  that  the  main 
source  of  security  and  strength  for  our  free  institutions  is 
in  the  due  administration  of  justice,  arid  nowhere  is  there 
greater  need  than  here  in  this  city,  that  we  properly  under- 
stand and  appreciate  the  absolute  necessity  of  placing  and 
keeping  on  the  Bench  honest,  capable  and  courageous  men. 
The  recent  election  marked  the  ascendancy  of  sound  views 
in  this  direction  in  the  expression  of  the  popular  will  in  the 
re-election  of  faithful  judges  whose  terms  had  expired,  and 
bait  for  the  constitutional  bar  there  would  have  been  a 
unanimous  re-election  of  the  Chief  Justice  whom,  without 
undue  adulation  but  with  honest  praise,  we  honor  to-day  in 
this  city  of  his  birth  and  of  his  life-long  labors ;  in  the 
court  in  which  he  has  been  a  familiar  presence  for  so  many 
years ;  beside  his  co-workers  of  the  bench  with  whom  he  has 
shared  the  responsibilities  of  faithful  judicial  service ;  and 
among  his  brethren  of  the  Bar  who  pay  this  united  tribute, 
not  only  to  the  learned  and  upright  judge,  but  also  to  the 
true-hearted  and  large-hearted  man. 
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Happy,  says  the  Roman  poet,  is  he  to  whom  it  is  given  to 
say,  at  each  day's  close  :  "  I  have  lived." 

"  Laetus    *    *    *    cui  licet  in  diem 
Dixisse,  Vixi.n 

Certainly  he  is  more  to  be  felicitated  who,  in  the  evening 
of  life,  can  look  back  over  a  career  of  public  service  begun 
in  early  manhood  and  pursued  to  the  final  limit  of  permit- 
ted judicial  labor,  and  say  with  truth  that  he  has  filled  up 
the  measure  of  usefulness  and  duty.  Such  satisfaction 
attends  our  venerated  friend  and  brother,  Chief  Justice 
DALY,  and  as  he  quits  his  place  of  dignity  and  authority 
on  this  bench  and  lays  aside  the  ermine,  worn  so  worthily, 
he  will  be  invested  with  the  affection,  esteem  and  best 
wishes  of  all  his  professional  brethren  on  the  Bench  and 
at  the  Bar,  and  with  the  grateful  respect  of  the  community 
he  has  served  so  long  and  so  well. 

Judge  O'GoRMAN  said : 

It  would  be  idle  for  me  to  suppose  that  I  could,  by  any 
word  of  mine,  heighten  the  interest  which  has  drawn  so 
large  and  distinguished  an  assemblage  of  the  Bar  and 
Bench  of  the  city  into  this  room  to-day. 

It  is  an  interest  composed  of  many  and  various  emotions, 
each  of  them  deep,  earnest  and  sincere.  Friendship,  eager 
to  see  the  merits  of  a  friend  fitly  recognized.  The  pride 
of  our  profession,  gratified  at  honors  won  by  a  brother,  a 
fellow  worker  in  our  own  field  of  labor.  The  satisfaction 
that  citizens  should  feel  when  public  service,  long  and  faith- 
fully rendered,  is  fully  appreciated  and  rewarded  by  public 
gratitude  and  applause.  And  if,  with  these  pleasureable 
emotions,  some  regret  be  mingled  because  the  public  is  soon 
to  lose  the  services  of  an  officer  experienced,  capable  and 
active,  we  must  treat  that  regret  as  the  one  false  note,  out 
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of  time  and  harsh,  that  jars  upon  the  melody  as  the  one 
drop  of  bitterness  which,  poets  tell  us,  is  sure  to  be  found 
even  in  the  clearest  fountain  of  all  human  joy. 

The  occasion  of  the  meeting  is  unusual,  almost  unprece- 
dented. For  forty-two  years  CHARLES  P.  DALY  has  been 
Judge  of  the  Court  of  Common  Pleas  in  this  city.  For 
many  of  these  years  he  has  been  its  Chief  Justice.  •  To- 
morrow, in  obedience  to  the  mandate  of  our  state  consti- 
tution, he  descends  from  the  bench  forever. 

Forty-two  years !  How  few,  of  those  whom  I  now 
address,  can  carry  their  memories  back  to  a  period  so 
remote.  It  is  a  long  time  to  have  held  such  a  post.  The 
office  is  one  of  great  power  for  good  or  for  evil,  of  great 
trust,  great  care,  and  great  responsibility.  There  is  no 
office  that,  in  the  legitimate  exercise  of  its  function,  touches 
so  nearly  all  the  sensitive  nerves  of  society.  The  judge  is 
the  agent  of  the  law,  and  its  representative,  and  the  only 
sovereign  power  to  which  the  citizens  of  a  free  republic 
will  ever  pay  willing  homage  is  the  supreme  majesty  of  the 
law.  To  its  care  he  confides  his  property,  his  political 
rights,  the  honor  of  his  household,  the  happiness  of  his  life. 
It  is  the  only  safe  defender  of  weakness  against  aggressive 
force.  It  inspires,  regulates  and  controls  the  healthy  circu- 
lation of  all  the  vital  energies  of  the  state.  It  is  the  sen- 
tinel always  on. guard;  the  champion  always  armed  to  do 
battle  for  truth  and  right  and  justice  in  a  world  of  false- 
hood and  wrong.  I  know  of  no  great  struggle  among  men 
who  speak  our  language  for  liberty  or  reform,  for  whole- 
some development  and  expansion,  no  great  contention  that 
has  stirred  men's  hearts,  and  armed  their  hands,  that  has 
not  fought  its  first  fight  at  the  Bar  and  received  its  first 
presage  of  victory,  or  its  first  warning  of  defeat,  from  the 
Bench. 

And  thus,  over  all  the  doings  of  nations  and  men,  at 


xxvi         PROCEEDINGS  ON  RETIREMENT 

home  and  abroad,  ashore  and  afloat,  in  mart  or  field  or 
mine,  by  night  and  by  day  the  eye  of  the  law  is  upon  all, 
to  watch  and  guard,  to  regulate  and  control. 

That  the  administration  of  the  law  is  nowhere  up  to  the 
standard  of  this  grand  ideal — that  it  has  often  fallen  fur 
below  it,  is  unhappily  true.  Such  miscarriage  of  justice 
is  due,  in  great  part,  to  the  inevitable  failure  of  men,  even 
the  wisest,  to  devise  or  sustain  any  system  or  form  of  gov- 
ernment free  from  blemish  or  serious  defect.  The  grand 
idea  of  law,  administered  at  its  best,  must  still,  however, 
be  upheld,  for  to  look,  not  down,  but  up,  is  the  legal  pre- 
rogative of  man.  • 

But  surely  he  who  presides  over  the  working  of  a  system 
so  complicated  in  its  details,  so  far  reaching  in  its  results, 
over  the  action  of  forces  so  various,  and  so  open  to  public 
observation  and  comment,  must  be  the  object  of  continual 
scrutiny,  a  conspicuous  mark  for  the  criticism  of  friend  and 
foe.  In  the  full  glare  and  blaze  of  this  public  observation 
the  Chief  Justice  of  the  Common  Pleas  has  stood  for  forty- 
two  years.  To-morrow  his  judicial  career  comes  to  an  end. 
That  phase  of  his  life  is  past  forever,  as  a  veteran  actor, 
who  bids  farewell  to  the  stage  on  which  he  has  often  trod ! 
The  play  ends,  the  curtain  falls.  The  audience  lingers 
still  and  calls  him  back.  Once  again  he  stands  at  the  foot- 
lights to  hear  their  final  judgment,  their  last  farewell.  What 
shall  it  be  ?  Shall  it  be  the  cold  courtesy  of  faint  praise,  or 
hearty,  generous  applause?  It  is  a  moment  of  suspense 
and  anxiety. 

So  stands  our  brother  to-day.  The  part  he  has  played  on 
the  great  stage  of  judicial  life,  is  played.  What  says  his 
audience,  the  people  of  this  great  city  ?  With  one  voice, 
clear,  distinct  and  emphatic,  they  pronounce  their  hearty 
approval. 

Their  newspaper  press  is  keen  of  sight,  frank  and  out- 
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spoken,  quick  to  form  its  opinions  of  men  and  their  conduct 
and  character,  eager  to  express  its  opinions  with  unspar- 
ing candor.  What  says  the  press?  As  far  as  I  have  learned 
it  has  given  its  verdict  in  favor  of  Chief  Justice  DALY, 
without  one  whisper  of  dissent. 

And  what  say  we  who  are  his  brothers,  his  associates  and 
friends  for  many  years?  Perfect  impartiality  we  cannot 
lay  claim  to.  Which  of  us  is  there  who  could  judge  him 
without  some  favor  and  affection?  Yet  although  our 
friendly  eyes  would  be  perhaps  blind  to  his  faults,  we  are 
not  the  men  to  flatter  even  him,  not  here,  at  least,  or  at  this 
time,  or  in  this  presence. 

The  gentleman  who  presides  over  this  meeting  is  he  who 
but  recently  presided  over  the  government  of  the  United 
States.  He  retired  from  his  office,  the  highest  in  all  the 
land,  with  unostentatious  dignity,  bearing  with  him  golden 
opinions  from  all  sorts  of  men. 

The  gentlemen  who  have  preceded  me  are,  by  reason  of 
age  and  great  services  in  the  profession,  entitled  to  the 
highest  honor  and  esteem  from  it,  and  from  all  their  fellow 
citizens. 

We  are  in  a  room  devoted  to  forensic  contention,  to  manly 
vigorous  debate,  having  for  its  purposes  the  ascertainment 
of  truth,  the  advancement  of  justice.  The  genius  of  the 
place  itself  would  prohibit  the  utterance  of  mere  idle,  empty 
compliment,  and  the  Chief  Justice  would  be  the  last  man 
to  countenance  such  profanation. 

N"o,  but  in  all  sober  truth  and  modesty,  speaking  of  him 
just  as  he  is,  we  can  say  this  of  Chief  Justice  DALY,  that  in  all 
his  life,  as  judge  and  jurist,  he  has  been  conscientious,  faith- 
ful, painstaking,  erudite  ;  that  he  has  in  his  investigations 
been  thorough  and  exhaustive  ;  that  he  has  been  clear  in 
his  reasoning,  striving  always  to  rescue  from  the  maze  of 
conflicting  authorities,  the  vital  principle  of  the  law;  that 
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he  has  greatly  widened  the  horizon  of  legal  knowledge,  dis- 
covered, as  it  were,  in  the  vast  unfathomed  sea  of  doubt 
and  cavil  some  isles  of  refuge,  on  which  firm  footing  could 
be  reached,  and  the  repose  of  certainty  for  a  while  be 
enjoyed. 

His  reported  decisions  on  many  grave  and  important 
questions  have  been  complete  expositions  of  all  the  infor- 
mation relevant  to  the  inquiry,  and  form  invaluable  con- 
tributions to  the  science  of  the  law. 

Thus  he  has  paid  in  full  the  debt  which  every  jurist  of 
mark  owes  to  his  profession,  and  its  labors  have  been  mate- 
rially lessened  by  reason  of  the  work  he  has  done,  and  the 
light  he  has  supplied. 

Of  his  conduct  on  the  Bench,  of  his  bearing,  always  dig- 
nified and  courteous,  giving  due  respect  to  all  and  receiving 
respect  from  all  in  return,  there  is  no  need  to  speak  here, 
or  of  his  character  for  impartiality,  integrity  and  spotless 
honor  over  which  no  breath  of  suspicion  has  ever  crossed. 

All  the  abounding  honors,  then,  that  are  due  to  one  who 
has  for  forty-two  years  been  a  just,  upright,  learned  and 
efficient  judge,  are  his  by  right  to-day. 

The  judge  leaves  us,  but  the  jurist  remains,  whose  ser- 
vices the  Bar  will  no  doubt  often  avail  themselves  of,  and 
whose  voice  the  courts  will  listen  to  with  respect  and 
advantage. 

There  is  more,  much  more,  that  friendship  could  say,  and 
would  take  pride  in  saying,  in  his  honor,  but  it  would  not 
be  fitting  here  to-day.  This  only  I  will  say :  In  endeavor- 
ing to  find  the  secret  of  his  success  it  has  occurred  to  me 
that  much  of  it  was  owing  to  a  certain  gentleness  and  grace 
of  manner,  to  a  flowing  courtesy  towards  all  sorts  of  men, 
which  have  won  him  hosts  of  friends.  Bearing  this  talis- 
man about  him,  he  has  been  elected  over  and  over  again  to 
the  high  office  he  has  held,  by  the  votes  of  men  who  were 
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his  strong  political  opponents,  as  well  as  of  those  who  were 
his  political  associates  and  friends. 

His  triumphs  have  been  tributes  freely  paid  to  faithful 
public  service  and  to  private  worth.  And  in  thinking  over 
these  things,  over  all  this  career  of  forty-two  years,  from 
its  first  beginning  to  its  honorable  close  to-day,  I  could  not 
help  being  impressed  with  the  conviction  of  the  great 
virtue,  the  practical  wisdom  of  the  generous  plan  of  power, 
under  which  we  live,  under  which  such  a  career  has  been 
possible. 

Inspired  by  the  vital  principle  of  the  equality  of  all  men 
before  the  law,  it  keeps  open  for  all  men,  poor  or  rich,  a 
path  for  every  honorable  ambition,  gives  ample  room  and 
fair  play  for  every  honest  effort,  and  in  its  majestic  sim- 
plicity, its  comprehensive  yet  scarce  conscious  beneficence, 
goes  farther  than  any  other  nation  has  yet  done  to  carry  out 
the  true  purpose  of  the  highest  civilization. 

In  honoring  this  career  and  its  result,  we  honor  too  the 
liberal  institutions,  the  healthy,  vigorous  atmosphere  of 
thought  which  inspired  the  purpose  and  favored  its  suc- 
cess. In  honoring  the  tree  and  its  abundant  fruit,  we 
honor  also  the  fresh  and  wholesome  air  that  gave  it  nour- 
ishment, and  the  fertile  soil  on  which  it  grew. 

Far,  far  away  from  us  be  the  time,  if  ever  it  come,  when 
public  officers  will  cease  to  look  to  the  respect  and  admira- 
tion of  the  people,  as  a  high  and  legitimate  object  of  ambi- 
tion. Far  away  from  us  be  the  time  when  the  people  will 
cease  to  reward  the  faithful  service  of  these  officers  with 
respect  and  gratitude  and  applause. 

The  honors  we  pay  to-day  are  the  spontaneous  tributes 
which  independent  men  pay  to  genuine  desert.  They  are 
unselfish,  unbought  and  unpurchasable.  They  are  the 
homage  paid  not  to  the  rising,  but  to  the  setting  sun. 
Such  homage  we  now  pay  to  Chief  Justice  DALY  at  the 
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close  of  his  judicial  career.     May  it  be  to  him  a  pleasant 
memory  for  years  and  years  to  come. 

Judge  RICHARD  L.  LARREMORE  was  the  next  speaker. 
Said  he : 

The  court  of  which  Chief  Justice  DALY  is  the  retiring 
member  asks  the  privilege  of  adding  another  leaf  to  the 
closing  chapter  of  his  judicial  life.  His  associates  wholly 
appreciate  the  delicate  but  still  deserved  compliment  which 
this  occasion  commemorates.  We  feel  honored  and  encour- 
aged by  this  public  recognition  of  a  long  and  useful  judicial 
career.  Over  fifteen  years  of  personal  and  professional 
intercourse  have  taught  us  the  value  of  CHARLES  P.  DALY 
to  the  Court  of  Common  Pleas.  He  has  been  so  long  and 
closely  identified  with  it  that  it  may  be  said,  without  affecta- 
tion or  extravagance,  he  represented  it.  Born  in  the  old 
school  of  our  profession,  he  has  never  forgotten  his  early 
training  in  exhaustive  and  elaborate  investigation  ;  yet  has 
he  always  been  keenly  alive  to  that  progressive  spirit  which 
would  simplify  the  practice  and  enlarge  the  benefits  of  the 
law  which  he  administered.  Of  his  ability  and  success  as 
a  jurist  it  is  unnecessary  to  speak.  His  decisions  form  no 
inconspicuous  part  of  the  jurisprudence  of  the  state,  and 
may  safely  be  left  to  stand  upon  their  own  merits.  In  his 
social  and  judicial  relations  he  has  always  been  the  dignified 
gentleman  and  jurist.  Kindness  and  courtesy  have  always 
characterized  his  actions.  This  has  been  continuously 
manifested  not  only  to  his  immediate  associates,  but  to 
all  who  came  within  the  contact  of  his  influence.  It  has 
so  happened  that  in  little  matters  our  honored  Chief  Justice 
has  won  our  admiration  and  respect.  Whether  the  amount 
in  litigation  was  two  dollars  or  two  hundred  thousand 
dollars,  the  same  patient  care  and  scrutiny  were  always 
exercised.  Faithful  in  the  least,  he  has  necessarily  been 
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faithful  in  much ;  and  none  except  those  immediately 
interested  will  ever  know  how  firmly  he  has  always  with- 
stood the  encroachments  of  the  powerful  upon  the  rights 
of  the  lowly. 

Apart  from  his  judicial  life,  CHARLES  P.  DALY  is  favor- 
ably known  and  recognized  in  the  departments  of  litera- 
ture and  science.  We  are  greatly  gratified  that  from  the 
onerous  requirements  of  his  strict  professional  calling,  he 
has  found  time  and  opportunity  (without  neglect  of  official 
duties)  to  diverge  his  attention  and  influence  in  other 
channels  of  usefulness.  Our  more  intimate  relations  with 
him  have  been  as  colleagues  of  an  upright,  capable,  con- 
scientious judge,  whose  judicial  career  for  over  forty-one, 
years  will  ever  inspire  our  zeal  and  invest  his  memory  with 
many  cherished  associations. 

Nothing  more  remains  to  be  said.  It  is  a  comfort  to  feel 
that  we  have  not  met  under  the  shadow  of  a  death,  but  in 
the  ripened  life  of  a  living  jurist  who  is  permitted  to  know 
and  realize  his  exact  place  in  public  estimation.  The  Court 
of  Common  Pleas,  Mr.  President,  gratefully  acknowledges' 
this  expression  of  interest  by  yourself  and  the  assembly  in 
the  career  of  Chief  Justice  DALY,  and  unites  in  the  antici^- 
pation  that  his  future  life  will  find  repose  in  contempla- 
tion of 

"  Duty  well  done,  and  of  joy  well  earned." 

The  resolutions  were  then  submitted  and  unanimously 
adopted. 

When  Chief  Justice  DALY  rose  every  one  present  stood 
up,  and  there  was  prolonged  applause.     When   this   had' 
ceased  he  spoke  in  a  clear  voice  as  follows: 

It  is  a  very  inadequate  expression  of  my  feelings  to  say 
that  I  am  deeply  moved  by  this  demonstration,  not  only  in 
what  has  been  said  but  by  this  large  assemblage  of  the  Bar 
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and  by  the  honor  you  have  done  me,  sir,  by  presiding  on 
this  occasion.  It  is  embarrassing  under  any  circumstances 
to  listen  to  one's  own  commendation,  and  more  embarrass- 
ing still  to  reply  to  it.  When  I  went  upon  the  Bench  at  the 
early  age  of  twenty-eight,  it  was  not  without  a  sense  of  the 
importance  of  the  judicial  office  and  of  how  little  I  was 
qualified  to  fill  it,  from  my  youth,  my  limited  learning  and 
want  of  experience ;  for  which  I  had  at  least  this  excuse, 
that  I  had  not  been  an  applicant  for  the  office  ;  that  I  de- 
clined the  appointment  when  it  was  first  offered  to  me,  and 
accepted  it  finally  only  by  the  advice  of  Governor  Marcy,  and 
because  it  was  the  consummation  of  an  arrangement  that 
satisfied  others  who  had  been  contestants  for  the  place. 
Accepting  it  under  such  circumstances  I  resolved  earnestly 
to  endeavor  to  do  my  duty,  and  now  that  I  am  about  to  with- 
draw from  it  after  an  official  service  of  more  than  ordinary 
duration,  it  is  very  gratifying  to  receive  this  public  acknowl- 
edgment that  you  think  that  I  have  done  so. 

It  is  gratifying  for  several  reasons.  Erasmus  has  pre- 
figured the  general  situation  of  a  judge  in  his  exclamation  of 
"Unhappy  is  the  man  who  sees  both  sides,"  to  which  may 
be  added,  and  still  more  unhappy  is  he  who  hopes  to  satisfy 
both  sides.  I  early  recognized  this  truth,  and  when  I  had 
applied  all  my  powers  to  the  examination  and  decision  of  a 
case  I  never  thought  of  it  afterwards;  and  as  a  judge's 
duties  lie  chiefly  in  the  settlement  of  legal  controversies  in 
which  one  party  is  gratified  and  the  other  disappointed,  it  is 
very  satisfactory  for  me  to  feel  that,  as  far  as  I  know,  the 
discharge  of  this  duty  over  so  many  years  has  left  behind 
it  no  unpleasant  recollections. 

There  is  another  reason  why  this  demonstration  is  grati- 
fying. I  made  it  a  rule  very  early  in  my  career,  from  an 
experience  which  I  had  had,  that  I  would  never  reply  to  or 
seek  to  correct  any  misrepresentation  or  erroneous  state- 


OF  CHIEF -JUSTICE  DALY,  xxxiii 

ment  respecting  myself,  in  public  journals,  of  which,  during 
my  long  career,  I  have  had  my  share ;  that  I  would  leave 
everything  of  this  kind  to  time.  This  was  sometimes  hard 
to  bear.  During  the  rule  of  what  was  known  as  the  "  Ring," 
in  this  city,  my  name  was  made  use  of  and  appeared  in  the 
public  journals  without  my  knowledge,  authorit}7"  or  ap- 
proval, as  one  of  a  board  of  trustees  for  the  receipt  of 
money  for  the  erection  of  a  statue  in  this  city  to  William 
M.  Tweed.  It  was  very  hard  in  this  case  to  adhere  to  such 
a  resolution,  but  I  did,  and  this  meeting  is,  at  least  to  me, 
an  assurance  that  I  lost  nothing  by  doing  so. 

In  receiving  this  acknowledgment  on  the  part  of  the 
members  of  the  Bar,  I  have  also  to  make  my  acknowledg- 
ments to  them ;  for  I  can  say,  as  Lord  MANSFIELD  said 
upon  a  like  occasion,  if  I  have  given  satisfaction  it  is  owing 
to  the  learning  and  the  assistance  of  the  Bar.  It  is  due  to 
them  also  to  say  that  I  have,  especially  in  my  later  years, 
been  the  recipient  of  great  courtesy  at  their  hands ;  that 
the  instances,  if  any,  have  been  few  in  which  I  have  expe- 
rienced any  rudeness  or  discourtesy  from  any  member  of 
the  profession.  I  feel  this  the  more  because  judges  in  the 
discharge  of  their  duties  cannot  always  be  as  affable  or  as 
courteous  as  they  would  be  under  other  circumstances. 
Haying  generally  to  give  the  closest  attention  to  the  matter 
before  them — to  concentrate  all  their  faculties  for  the  imme- 
diate decision  of  questions  that  may  be  new,  intricate  or 
difficult — the  earnest  discharge  of  this  duty  frequently 
brings  about  a  highly  nervous  condition  that  shows  itself  in 
a  brusqueness  of  manner  and  curtness  of  speech  that  some- 
times gives  offense  when  none  was  intended,  and  as  I  have 
in  common  with  my  judicial  brethren  shared  in  this  infir- 
mity, I  feel,  as  I  have  said,  more  sensibly  the  courtesy 
always  shown  me  by  the  Bar. 

As  I  look  around  among  the  faces  of  the  members  of  it 
c 


xxxiv        PROCEEDINGS  ON  RETIREMENT 

present,  I  see  from  the  appearance  of  many  of  them,  that 
they  could  not  have  been  born  when  I  went  upon  the  bench. 
This  reminds  me,  more  than  the  enumeration  of  years,  of 
the  length  of  time  I  have  passed  in  the  discharge  of  judicial 
duties,  and  recalls  also  how  many  during  that  time  have 
passed  away,  with  whose  faces  and  whose  voices  I  was  so 
long  familiar.  This  is  not  the  occasion,  however,  to  indulge 
in  a  retrospect  of  the  past.  At  some  future  time,  I  hope 
to  call  attention  to  many  of  my  distinguished  contempo- 
raries, by  embodying  in  some  permanent  shape,  as  I  have 
frequently  been  asked  to  do,  my  recollections  of  the  Bench 
and  the  Bar  of  this  city,  during  the  past  fifty  years. 

In  the  introduction  to  the  first  volume  of  the  reports  of 
the  court  I  pointed  out  the  causes  which  make  the  fame, 
even  of  an  eminent  lawyer,  a  very  limited  one,  and  that 
when  he  has  passed  away  from  the  stage  of  life  there  is 
nothing  but  the  recollections  of  his  contemporaries  to 
float  him  down  the  stream  of  time  until  he  is  lost  in  the  mist 
that  finally  enshrouds  all  that  is  traditional.  Feeling  forci- 
bly this  truth,  I  propose  to  put  my  recollections  of  many  of 
my  contemporaries  of  the  Bench  and  Bar  in  such  a  shape 
that  they  may  not  be  left  to  rest  (alone)  upon  a  thing  so 
perishable  as  human  memory. 

In  conclusion,  allow  me  to  say,  gentlemen,  that,  though 
leaving  the  Bench,  I  do  not  intend  to  separate  myself 
entirely  from  the  profession.  Accustomed,  as  I  have  been 
for  the  past  forty -one  years,  to  go  down  town  every  morn- 
ing to  business,  I  do  not  deem  it  wise  to  give  up  that  habit 
as  long  as  my  mental  and  bodily  faculties  remain  unim- 
paired. A  long  experience  has  taught  me  that  the  happiest 
life  is  a  life  of  labor  when  it  is  properly  intermingled  with 
rest,  recreation  and  exercise,  and  as  I  propose  to  continue 
it  in  the  pursuit  of  the  profession  hereafter,  I  trust  that 
my  relations  with  my  legal  brethren  in  the  future  will  con- 
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tinue  to  be  as  pleasant  as  they  have  always  been  in  the 
past.     [Loud  and  prolonged  applause.] 

NATHANIEL  JARVIS,  JR.,  Clerk  of  the  Court  of  Com- 
mon Pleas,  then  stepped  forward  and  placed  in  the  hands 
of  the  presiding  officer  the  gavel  wielded  by  Chief  Justice 
DALY  for  so  many  years,  and  requested  him  to  present  it  to 
the  retiring  jurist.  Ex-President  ARTHUR  placed  it  in  the 
hands  of  Justice  DALY  and  said : 

Chief  Justice,  it  gives  me  great  pleasure  to  present  to 
you,  on  account  of  the  clerks  of  the  Court  of  Common 
Pleas,  the  gavel  that  you  have  wielded  so  many  years 
with  so  much  honor  and  dignity. 

This  was  received  with  a  bow,  after  which  the  meeting 
was  adjourned. 


OASES 

ARGUED  AND  DETERMINED 

IN  THE 

COURT  OF  COMMON  PLEAS, 

FOR  THE 

CITY  AND  COUNTY  OF  NEW  YOEK. 


MARTIN  T.  McMAHON,  as  Receiver  of  Taxes,  against  JANE 

REDFIELD. 

[SPECIAL  TERM.] 

(Decided  February  6th,  1883.) 

To  sustain  proceedings  by  the  Eeceiver  of  Taxes  of  the  city  of  New  York 
to  enforce  payment  of  a  tax  upon  personal  property  by  punishment  as 
for  contempt,  he  must  show  that  there  were  no  goods  or  chattels  in  the 
possession  of  the  person  upon  whom  the  tax  was  imposed  which  might 
have  been  levied  upon  and  sold  under  the  warrant  issued  for  the  tax.  A 
return  by  the  marshal  that  he  found  "  no  stock  of  goods"  on  which  to 
levy,  is  not  conclusive  on  this  point. 

APPLICATION  by  the  Receiver  of  Taxes  of  the  city  of 
New  York,  to  enforce  payment  of  a  tax. 

The  facts  are  stated  in  the  opinion. 

VAN  HOESEN,  J. — The  Receiver  has  no  right  to  enforce 
the  payment  of  taxes  by  proceedings  as  for  a  contempt,  if 
the  person  upon  whom  the  tax  was  imposed  had  in  his  pos- 
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session  goods  and  chattels  by  a  sale  of  which  the  marshal 
might  have  collected  the  tax.  I  do  not  think  that  the 
return  of  the  marshal  is  ever  conclusive  on  this  point ;  is 
not  here,  as  he  goes  no  further  than  to  say  that  he  found 
"no  stock  of  goods"  on  which  to  levy. 

The  burden  of  proving  the  taxpayer  guilty  of  contempt 
rests  upon  the  Receiver.  In  order  to  obtain  an  order  to 
show  cause  why  the  taxpayer  should  not  be  punished,  the 
Receiver  must  show  to  the  court : 

First. — A  neglect  or  refusal  to  pay  the  tax. 

Second. — That  the  taxpayer  had  in  his  possession  no 
goods  or  chattels  from  which  the  tax  could  have  been  col- 
lected. 

Third. — That  the  taxpayer  has  property  not  subject  to 
levy  that  ought  to  be  applied  to  the  payment  of  the  tax. 

If  it  be  proved  that  the  taxed  person  had  in  his  posses- 
sion goods  out  of  which  the  tax  could  and  should  have  been 
collected,  the  statute  does  not  authorize  the  court  to  punish 
him  for  a  contempt,  because  the  marshal  neglected  to  do 
his  duty. 

The  first  question  to  be  considered,  therefore,  is  the  issue 
raised  by  the  affidavits,  whether  the  respondent  had  sucli 
goods  hi  her  possession  during  the  lifetime  of  the  warrant  ? 
If  she  had  not,  it  will  be  necessary  to  consider  the  various 
questions  that  have  been  raised ;  but  if  she  had,  these  pro- 
ceedings must  be  dismissed,  for,  as  I  have  said,  they  lie  only 
where  the  taxed  person  had  not  in  his  possession  goods  out 
of  which  the  tax  could  have  been  collected. 

It  is  necessarj',  therefore,  to  determine  at  the  outset 
whether  the  respondent  had  in  her  possession  during  the 
life  of  the  warrant  goods  and  chattels  which  the  marshal 
might  have  seized  and  sold  for  the  payment  of  the  tax.  I 
shall  direct  a  reference  to  Mr.  Thomas  Allison,  to  inquire 
and  report  as  to  that  matter.  On  the  coming  in  of  the 
report,  the  motion  of  the  Receiver  will  be  disposed  of, 

Order  accordingly. 
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HARVEY  S.  ALMY  et  al.,  Appellants,  against  HORACE  K. 

THURBER  et  al.,  Respondents. 

(Decided  March  15th,  1883.) 

A  person  having  property  of  or  being  indebted  to  another  against  whom 
a  warrant  of  attachment  has  issued,  who  gives  to  the  sheriff  holding  the 
warrant  the  certificate  as  to  the  amount,  nature,  &c.,  of  the  property, 
required  by  section  650  of  the  Code  of  Civil  Procedure,  is  not  thereby 
estopped  from  showing  an  error  in  the  amount  stated  in  the  certificate, 
even  in  an  action  brought  on  the  faith  of  such  statement,  by  the  sheriff 
or  the  plaintiff  in  the  attachment  suit,  under  section  655  or  section  677 
of  the  Code. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  by  Harvey  S.  Almy  and  George 
W.  Almy,  copartners  constituting  the  firm  of  Almy  &  Co., 
joined  with  Peter  Bowe,  sheriff  of  the  city  and  county  of 
New  York,  as  plaintiffs,  pursuant  to  section  677  of  the  Code 
of  Civil  Procedure,  to  recover  from  H.  K.  &  F.  B.  Thurber 
&  Co.  property  in  their  possession  attached  by  the  sheriff  in 
an  action  by  his  co-plaintiffs  against  John  Gomard  &  Co., 
of  Cura^oa.  The  attachment  against  the  latter  as  non- 
residents was  served  upon  said  defendants,  Thurber  &  Co., 
on  May  10th,  1881,  and  a  certificate  as  to  property  or  moneys 
in  their  hands  belonging  to  the  debtors,  J.  Gomard  &  Co., 
was.  demanded  from  them  pursuant  to  section  650  of  the 
Code.  On  May  28th,  1881,  they  delivered  to  the  sheriff  the 
following  statement : 

"  NEW  YORK,  May  28th,  1881. 
"  Messrs.  John  Gomard  &  Co.,  Curac,oa,  to  H.  K.  &  F.  B. 

Thurber  &  Co.,  Dr. 
Importers  and  wholesale  grocers,  West  Broadway,  Reade 

and  Hudson  streets,  P.  O.  box  3895 : 

Cr.,  April  26th,  by  cash 12,003  63 

Dr.,  May  10th,  to  cash  .         .  20 

May  13th,  to  mdse     .         .    $1,88248  1,88268 

120  95 
(Signed)  H.  K.  &  F.  B.  THURBER  &  Co." 
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This  action  was  brought  to  recover  $2,003.63,  as  the  cash 
certified  to  be  on  hand  to  the  credit  of  the  debtors,  John 
Gomard  &  Co.,  on  Ma}'  10th,  1881,  when  the  attachment 
was  levied.  It  was  shown  on  the  trial  that  on  May  10th, 
1881,  there  was  but  $120.95  in  the  hands  of  defendants, 
Thurber  &  Co.,  to  the  credit  of  the  debtors,  J.  Gomard  & 
Co.,  the  merchandise  charged  at  $1,882.48  having  been  sold 
and  delivered'to  the  debtors  by  defendants  sometime  prior 
to  that  date.  Plaintiffs  claimed  that  defendants  were 
estopped  from  showing  those  facts  by  their  statement  deliv- 
ered to  the  sheriff  in  which  the  merchandise  was  charged 
on  May  13th,  1881,  because,  on  receipt  of  such  statement, 
the  sheriff,  relying  thereon,  made  no  further  effort  to  find 
property  subject  to  the  attachment.  Defendants  contended 
that  the  statement  alleged  a  balance  of  $120.95  only  to  be 
subject  to  the  attachment.  The  court  left  it  to  the  jury  to 
say  if  the  certificate  was  given  for  the  purpose  of  certifying 
they  had  $120.95  in  their  hands  at  the  time  of  the  levy. 
The  jury  found  for  plaintiffs,  $120.95.  A  motion  by  plaint- 
iffs for  a  new  trial  was  denied,  and  judgment  for  plaintiffs 
was  entered  on  the  verdict.  From  the  judgment  and  the 
order  denying  their  motion  for  a  new  trial  the  plaintiffs 
appealed. 

Edward  B.  Merrill  and  Henry  D.  Eotcliki&s,  for  appellants. 
More,  Aplington  $•  More,  for  respondents. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — It 
was  shown  by  evidence  that  there  was  an  error  in  the  state- 
ment delivered  to  the  sheriff  by  defendants,  by  which  it 
appeared  that  the  charge  for  merchandise  in  their  favor 
against  the  defendants  in  the  attachment  accrued  after  the 
levy ;  whereas,  in  fact,  such  charge  accrued  long  prior  to 
the  levy;  and  that  at  the  date  of  levy,  May  10th,  1881, 
there  was  but  $120.95  due  John  Gomard  &  Co.,  the  defend- 
ants in  the  attachment,  from  these  defendants.  Defend- 
ants were  not  estopped  from  showing  such  error  in  an 
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action  brought  on  the  faith  of  their  statement.  The  certi- 
ficate required  of  a  person  who  has  property  of  the  attach- 
ment debtor  or  is  indebted  to  him,  by  section  650,  is  evi- 
dently intended  as  the  basis  of  an  action  under  sections  655 
and  677  against  such  person  by  the  sheriff  or  the  plaintiff 
in  the  attachment.  By  section  651  it  is  provided  that  if 
such  person  refuses  to  give  the  certificate,  or  gives  a  false 
or  insufficient  certificate,  he  may  be  required  to  submit  to 
an  examination  under  oath  concerning  the  same.  A  certifi- 
cate voluntarily  given  is  of  no  higher  character  than  a  state- 
ment under  oath  made  upon  such  an  examination,  yet  it 
would  not  be  claimed  that  a  person  so  examined,  if  mis- 
taken in  his  testimony,  could  not  correct  it  or  show  the 
truth  when  subsequently  sued  upon  it.  The  object  of  the 
certificate  or  examination  is  apparent  from  the  statute  ;  it  is 
to  be  used  as  evidence  only ;  and  the  sheriff  and  plaintiff 
are  not  justified  in  using  it  for  an)7  other  purpose — e.g.,  as  a 
representation  of  fact  upon  which  they  may  rely  in  omitting 
to  secure  the  demand  in  suit.  The  certificate  or  examina- 
tion will  be  prima  facie  evidence  against  the  party  giving  it, 
in  an  action  by  the  sheriff  or  the  attaching  creditor,  but  is 
no  more  conclusive  than  is  an  examination  of  a  party  in 
anticipation  of  an  action  under  section  870  of  the  Code. 
The  doctrine  of  estoppel  applies  only  to  voluntary  represen- 
tations, declarations,  admissions  and  acts,  and  has  not  been 
extended,  so  far  as  I  can  discover,  to  declarations  exacted 
by  statute.  A  party  certifying  or  testifying  under  stress  of 
the  law  has  not  the  option  of  speaking  or  holding  his  tongue  ; 
he  is  required  to  give  testimony,  and  is  to  be  indulged, 
therefore1,  as  any  other  witness,  and  allowed  to  correct  hon- 
est mistakes  in  his  testimony  when  confronted  with  it. 
The  judgment  should  be  affirmed,  with  costs. 

VAN  BRUNT  and  BEACH,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 
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WILSON  BURLING,  Respondent,  against  C.  GODFKEY  GUN- 
THER, Appellant. 

(Decided  March  loth,  1883.) 


To  entitle  a  broker  employed  to  obtain  a  loan  to  commissions,  he  is  not 
bound  to  procure  a  binding  contract  to  make  the  loan,  from  a  party 
willing  to  do  so.  Procuring  such  a  party  is  sufficient  in  that  behalf,  and 
the  eventual  right  to  commissions  then  depends  upon  the  subsequent 
negotiations  between  the  principals;  and  the  principal  cannot,  by  his 
own  default,  deprive  the  broker  of  his  right  to  compensation. 

Upon  the  trial  of  an  action  by  a  broker  for  commissions,  the  defendant, 
alleging  that  the  plaintiff  acted,  in  the  negotiation  for  which  commis- 
sions were  claimed,  merely  as  agent  of  another  broker,  requested  the 
court  to  charge  that  a  certain  letter  written  by  the  defendant  to  the 
plaintiff  and  admitted  in  evidence  was  not  inconsistent  with  the  fact,  if 
it  existed,  that  the  plaintiff  %vas  acting  as  the  agent  of  such  other  broker. 
Held,  that  this  was  properly  refused,  as  the  question  of  the  effect  of  the 
writing  as  proof  was  to  be  decided  by  the  jury,  not  the  court. 

Where  a  special  contract  for  employment  has  been  fully  performed  by  the 
employee,  he  may  maintain  an  action  upon  the  implied  promise  of  the 
employer  to  pay  the  stipulated  price  of  his  services,  without  alleging 
the  special  agreement. 


APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment of  that  court  entered  upon  the  verdict  of  a  jury,  and 
from  an  order  denying  a  motion  for  a  new  trial. 

At  some  date  in  or  prior  to  August,  1878,  defendant  em- 
ployed Harnett,  a  real  estate  broker,  to  procure  a  loan  of 
$35,000  for  him  at  six  per  cent,  interest  per  annum  to  be 
secured  upon  certain  real  estate  in  the  city  of  New  York. 
In  that  month  Earle,  a  clerk  for  Harnett,  applied  to  plaint- 
iff's assignor,  George  H.  Burling,  to  obtain  the  loan.  The 
latter  succeeded,  on  September  4th,  1878,  in  procuring  an 
acceptance  of  his  proposal  from  a  party  represented  by  Mil- 
ler &  Peckham,  as  attorneys,  by  the  following  letter  written 
\>y  them  on  that  day : 
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"Sept.  4th,  1878. 
"  Geo.  H.  Burling,  Esq.,  34  Pine  St.,  New  York : 

"  Sir^-The  loan  for  $35,000  at  six  per  cent,  for  three 
years'  bond  of  C.  Godfrey  Gunther  on  premises  30  Cort- 
landt  street  and  10  Church  street  has  been  accepted,  and 
we  will  be  glad  if  you  will  send  us  the  papers  without  delay. 

"Yours  respectfully,      Miller  &  Peckham  (Opdyke)." 

On  the  same  day  information  of  this  fact  was  given  to 
defendant  by  George  H.  Burling,  and  defendant  gave  him 
a  writing  in  these  words : 

"  Brooklyn,  Sept.  5th,  1878. 
"Mr.  George  H.  Burling: 

"  Dear  Sir — I  am  ready  to  accept  j-our  loan  on  the  5th 
inst.,  at  one  P.  M.,  provided  the  same  has  not  been  taken 
elsewhere.  The  commission  to  be  four  hundred  dollars,  and 
also  provided  the  lawyer's  fees  can  be  agreed  upon. 

"Very  truly  yours,  C.  Godfrey  Gunther." 

From  the  evidence  this  was  written  September  4th,  instead 
of  the  5th,  as  dated. 

Defendant  afterwards  did  nothing.  On  September  6th, 
the  parties  who  had  accepted  the  loan  withdrew  their  accep- 
tance, because  the  papers  were  not  delivered  as  promised  on 
the  5th,  and  so  notified  George  H.  Burling  in.  the  following 
letter: 

"New  York,  Sept.  6th,  1878. 
"  Geo.  H.  Burling,  Esq. : 

"  Dear  Sir — The  papers  relating  to  loan  on  property  of 
Mr.  Gunther,  Cortlandt  and  Church  streets,  not  having 
been  delivered  to  us  yesterday  as  promised,  nor  to  this  time, 
we  withdraw  our  acceptance  of  the  loan. 

"Very  respectfully  yours,  Miller  &  Peckham." 

The  complaint  alleged  that  on  and  prior  to  September 
5th,  1878,  George  H.  Burling  performed  work,  labor  and 
services  as  broker  for  defendant,  at  his  request,  in  procuring 
a  loan  of  $35,000  upon  premises,  describing  them  as  above, 
the  property  of  defendant,  for  which  defendant  promised  to 
pay  the  sum  of  $400 ;  that  such  services  were  reasonably 
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worth  that  sura,  and  no  part  of  it  had  been  paid ;  and  that 
said  George  H.  Burling  had  assigned  said  claim  to  plaintiff. 
At  the  trial  in  the  Marine  Court  the  complaint  was  dis- 
missed, and  a  motion  by  plaintiff  for  a  new  trial  was  denied, 
and  judgment  entered  for  defendant;  but  on  appeal  by 
plaintiff  to  the  General  Term  of  that  court  the  judgment 
and  order  denying  a  new  trial  were  reversed,  and  a  new 
trial  was  ordered.  Upon  such  second  trial,  the  jury  found 
a  verdict  for  plaintiff  for  $400,  and  a  motion  by  defendant 
for  a  new  trial  upon  the  minutes  was  denied,  and  judgment 
for  plaintiff  was  entered  on  the  verdict;  and  on  appeal  by 
defendants  from  the  judgment  and  the  order  denying  his 
motion  for  a  new  trial,  the  General  Term  of  the  Marine 
Court  affirmed  the  judgment  upon  the  plaintiff  stipulating 
to  reduce  the  recovery  from  $400  to  $175,  the  amount  to 
which  commissions  were  limited  by  statute.  From  this 
decision  defendant  appealed  to  this  court,  which  reversed 
the  judgment  and  ordered  a  new  trial. 

Upon  such  new  trial,  a  motion  by  defendant  to  dismiss 
the  complaint  was  denied;  and  the  judge  instructed  the 
jury  that  if  plaintiff  had  performed  the  services  for  which 
he  was  employed,  he  was  entitled  by  statute  to  recover 
$175,  being  one  half  of  one  per  cent,  on  the  amount  to  be 
loaned,  and  interest  thereon ;  to  which  the  defendant  ex- 
cepted,  on  the  ground  that  under  the  statute  they  could 
bring  in  a  verdict  for  a  less  sum.  The  jury  found  a  verdict 
for  plaintiff  for  $212.92,  being  $175  commissions,  with 
interest  thereon.  Defendant  made  a  motion  on  the  minutes 
of  the  justice  for  a  new  trial,  which  was  denied;  and  the 
order  entered  thereon  further  directed  that  to  the  minutes 
of  the  trial  reported  by  the  stenographer,  should  be  added, 
at  the  close  of  the  testimony,  and  before  the  charge  of  the 
judge,  the  following  words : 

"In  answer  to  an  inquiry  of  the  judge  as  to  the  evidence 
in  the  case  concerning  the  rate  of  compensation,  it  was 
conceded  by  counsel  on  each  side  that  the  plaintiff  if  enti- 
tled to  recover  upon  his  claim  for  services  the  recovery 
might  be  regulated  by  the  statutory  allowance  of  one  half 
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of  one  per  cent,  on  $35,000,  that  is  $175,  the  limit  accord- 
ing to  that  rate  permitted  by  the  statute." 
,  Judgment  for  plaintiff  was  entered  upon  the  verdict. 
From  the  judgment  and  the  order  denying  his  motion  for  a 
new  trial,  defendant  appealed  to  the  General  Term  of  the 
Marine  Court,  which  affirmed  both ;  and  from  this  decision 
defendant  appealed  to  this  court. 

C.  Bainbridge  /Smith,  for  appellant. 
Charles  W.  Dayton,  for  respondent. 

BEACH,  J. — The  main  question,  at  trial  terra,  seems  to 
have  been,  whether  Burling,  the  plaintiff's  assignor,  was  a 
principal  in  dealing  with  the  defendant,  or  acted  as  agent 
for  Harnett,  who  was  originally  employed  to  procure  the 
loan.  The  complaint  counted  for  work,  labor  and  services 
done  at  the  defendant's  request,  in  the  matter  of  obtaining 
a  loan  of  money. 

The  letter  of  September  4th,  incorrectly  dated  the  5th, 
seems  competent  as  tending  strongly  to  show  Burling  to 
have  been  a  principal,  from  its  being  addressed  to  him, 
stating  a  readiness  to  accept  his  loan  the  next  day  at  one 
o'clock  P.  M.,  and  the  amount  of  commissions.  It  also  indi- 
cated an  acceptance  by  defendant  of  the  fruits  of  Burling's 
effort,  sufficient  in  so  far,  to  make  him  liable  to  pay  com- 
missions without  proof  of  prior  independent  employment. 

To  entitle  himself  to  commissions,  Burling  had  to  pro- 
duce a  party  willing  to  make  the  desired  loan,  upon  the 
defendant's  terms.  His  having  done  so  was  evidenced  by 
the  letter  of  Miller  &  Peckham,  dated  September  4th,  and 
the  defendant's  acceptance  above  referred  to.  Its  proviso 
necessitating  an  agreement  about  the  lawyer's  fees  never 
became  important,  because  neither  the  defendant  nor  his 
papers  were  present  on  September  5th  at  one  o'clock,  and 
Miller  &  Peckham  on  the  6th  by  letter  to  Burling,  for  that 
reason,  withdrew  their  acceptance  of  the  loan.  If  the  loan 
was  not  made,  because  the  defendant  failed  to  furnish  the 
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papers,  he  could  not  by  his  own  default  deprive  the  broker 
of  his  right  to  compensation  (Moses  v.  Sterling,  31  N.  Y. 
462).  The  evidence  on  this  point  was  before  the  jury,  with 
a  correct  statement  of  the  law  by  the  learned  judge,  who 
charged  that  if  the  negotiation  fell  through  by  want  of  per- 
formance on  the  part  of  defendant,  and  not  through  Burling, 
the  plaintiff  could  recover.  The  broker  was  not  bound  to 
procure  a  binding  contract  to  make  the  loan  from  the  party 
who  was  willing  to  do  so.  The  production  of  such  a  party 
was  sufficient  in  that  behalf,  and  the  eventual  right  to  com- 
missions then  depended  upon  subsequent  occurrences 
between  the  principals.  Had  the  defendant  or  his  papers 
been  present  at  the  proper  time,  and  satisfactory,  the  failure 
to  agree  upon  lawyers'  fees  ending  negotiations,  the  broker 
would  have  lost  his  commissions.  But  there  was  no  proof 
of  such  facts. 

The  subsequent  exclusion  of  testimony  given,  tending  to 
show  the  performance  of  extra  services,  was  permissible. 
The  evidence  was  very  slight,  and  the  course  and  result  of 
the  trial  shows  it  could  not  have  produced  any  effect  upon 
the  jury  prejudicial  to  the  defendant.  There  was  no  error 
in  declining  to  charge  that  the  so  called  written  contract 
was  not  inconsistent  with  the  fact,  if  it  existed,  that  Bur- 
ling was  acting  as  the  agent  of  Harnett.  The  request 
called  upon  the  court,  to  pass  without  its  province,  by  ex- 
pressing an  opinion  of  the  effect  of  proof;  which,  whether 
consistent  or  inconsistent  with  the  contention  of  either 
party,  is  to  be  decided  by  the  jury,  and  not  the  court.  The 
issue  of  Burling  being  agent  or  principal,  was  submitted 
to  them,  with  the  instruction  that  if  found  not  to  have 
been  individually  employed,  or  associated  in  interest  with 
or  acting  under  Harnett,  they  to  divide  the  commissions, 
the  plaintiff  could  not  recover. 

The  form  of  the  complaint  is  not  objectionable.  It  avers 
the  performance  of  work,  labor  and  services  for  the  defen- 
dant, at  his  request,  his  promise  to  pay  for  them  four  hun- 
dred dollars,  and  their  being  reasonably  worth  that  sum. 
Full  performance  of  a  special  contract  has  always  entitled 
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one  party  to  count  upon  the  implied  assumpsit  of  the  other 
to  pay  (Farron  v.  Sherwood,  17  N.  Y.  227).  When  the 
action  is  in  this  form,  the  special  agreement  must  be  pro- 
duced on  the  trial,  that  the  question  of  its  performance 
may  be  intelligently  passed  upon. 

The  order  of  the  court  below  inserting  a  concession  by 
counsel  in  the  record,  concerning  the  sum  to  be  recovered 
in  case  the  jury  found  in  plaintiff's  favor,  avoids  the  excep- 
tion to  the  charge  upon  that  subject.  The  wording  of  the 
concession  is  open  to  criticism  for  uncertainty  in  expression. 
But  in  view  of  the  charge  of  the  learned  judge,  in  substance 
that  if  entitled  to  recover  the  verdict  should  be  for  the 
statutory  allowance,  one  hundred  and  seventy-five  dollars, 
and  of  the  case  having  been  before  this  court,  and  the  new 
trial  ordered  upon  a  point  based  on  the  statute,  and  pre- 
sumably familiar  to  court  and  counsel,  I  think  the  conces- 
sion was  intended  to  define  the  sum,  should  the  plaintiff 
succeed,  because  otherwise  it  was  wholly  useless.  The 
words  "regulated  by"  should  be  omitted  to  conform  the 
reading  with  the  intent  and  understanding  of  court  and 
counsel. 

The  judgment  should  be  affirmed  with  costs  and  disburse- 
ments. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  BRUNT,  J.,  con- 
curred. 

Judgment  affirmed,  with  costs. 
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HERMANN    BUSSE,   Appellant,    against    EDWARD  T. 
SCHENCK  et  aL,  Respondents. 

(Decided    March  loth,  1885.) 

On  the  trial  of  an  action  against  trustees  for  work  done  in  making  repairs 
of  a  building  belonging  to  the  trust  estate,  it  appeared  that  only  one  of 
the  trustees  authorized  the  doing  of  the  work,  and  there  was  no  evi- 
dence of  any  emergency  requiring  immediate  action  by  him  without  con- 
sulting his  co-trustees,  or  that  he  had  any  authority  from  them  to  bind 
the  estate  for  the  expenditure,  or  that  they  had  any  knowledge,  during 
the  progress  of  the  work,  that  he  had  attempted  so  to  bind  the  estate. 
Held,  that  the  complaint  was  properly  dismissed. 

APPEAL  from  a  judgment  of  this  court  entered  upon  a 
dismissal  of  the  complaint  at  the  trial. 

Defendants  in  this  action  were  trustees  of  the  estate  of 
Samuel  Wood,  deceased,  and  as  such  were  the  owners  of  the 
Pavilion  Hotel,  at  Woodsburg,  L.  I.  Plaintiff  was  a  house 
painter  and  frescoer,  &c.,  doing  business  in  this  city,  and 
for  certain  work  done  upon  said  hotel  by  him  this  action  is 
brought. 

Prior  to  the  doing  of  the  work  plaintiff  did  not  see  either 
of  the  trustees,  and  had  no  conversation  in  respect  thereto 
with  anybody  except  one  Barr,  who  was  a  tenant  of  the 
hotel,  and  one  Powers.  Barr,  upon  the  trial,  testified  to  a 
conversation  with  Martin  Wood,  one  of  the  defendants,  in 
which  he  told  him  that  certain  work  was  necessary  to  be 
done,  and  that  he  (Barr)  proposed  to  calcimine  the  rooms. 
That  Wood  said  to  him,  "  Don't  you  get  any  calcimining 
done  here  at  all,  because  it  will  spoil  the  fresco  that  is  on 
the  walls  now,"  and  Barr  replied  :  "  We  cannot  afford  this 
frescoing."  "  Very  well,"  said  Wood,  "  then  you  get  the 
frescoing  done  and  we  will  pay  for  it." 

Plaintiff  testified  that  Mr.  Barr  had  called  upon  him  and 
told  him  that  there  was  some  painting  to  be  done  on  the 
hotel,  and  that  he  had  to  put  a  man  to  do  it,  and  to  give  an 
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estimate  on  the  work,  as  he  had  an  order  from  the  estate  to 
get  it  done ;  that  he  showed  him  all  the  work,  including 
calcimining,  frescoing  and  painting,  and  that  he  gave  him 
his  estimate  ;  that  Barr  told  him  that  he  could  not  give  the 
order  then,  but  would  have  to  see  Mr.  Wood  first;  and 
after  a  couple  of  days  Barr  came  to  plaintiff  and  told  him 
to  come  out  and  do  the  work.  There  was  some  testimony 
offered  as  to  an  interview  between  plaintiff  and  a  Mr.  Sim- 
mons, another  trustee,  after  the  work  was  done,  which  does 
not  seem  to  be  material  to  the  consideration  of  the  question 
involved  upon  this  appeal,  as  it  did  not  involve  any  recog- 
nition of  any  liability  upon  the  part  of  the  estate  to  pay 
for  the  work  done. 

Upon  the  close  of  plaintiff's  case  a  motion  was  made  by 
defendants  to  dismiss  the  complaint,  which  was  granted, 
and  an  exception  taken  by  plaintiff;  and  from  the  judgment 
for  defendants  thereupon  entered  plaintiff  appealed. 

M.  L.  Marks,  for  appellant. 
E.  Schenck,  for  respondents. 

VAN  BKUNT,  J. — [After  stating  the  facts  as  above.] — In 
view  of  the  testimony  above  referred  to,  it  might  be  ques- 
tioned in  any  event  as  to  whether  there  was  any  liability 
upon  the  part  of  the  defendants  to  the  plaintiff  in  this 
action  for  any  work  done,  in  that  he  was  never  employed  by 
them,  but  that  the  agreement  was  that  the  estate  would  be 
responsible  to  Mr.  Barr  for  what  he  should  pay  for  the 
frescoing,  and  not  to  the  persons  whom  he  employed,  but  it 
is  not  necessary  to  decide  this  proposition  in  view  of  the 
fact  that  there  is  no  evidence  of  an  employment  by  the 
estate. 

Trustees  have  different  powers  and  authority  from  execu- 
tors. One  executor  may  act  alone  in  the  administration  of 
the  estate,  and  his  acts  will  be  binding  upon  the  estate. 
Trustees,  however,  must  act  jointly.  They  can  make  no 
contracts  in  regard  to  the  estate  ;  they  cannot  change  the 
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position  of  the  estate,  and  they  can  do  nothing  except  by 
united  action.  Therefore,  in  the  case  at  bar,  the  only  evi- 
dence being  that  one  trustee  authorized  the  doing  of  this 
work  (and  there  is  no  evidence  that  the  other  trustees  were 
cognizant  that  such  work  was  being  done  upon  the  credit  of 
the  estate),  there  was  no  joint  action  such  as  would  be  bind- 
ing upon  the  estate. 

In  the  opinion  of  Mr.  Justice  DANIELS  in  Anon  v.  Grelp- 
cke,  (5  Hun  245),  most  of  the  cases  in  reference  to  the 
rights  and  powers  of  trustees  are  referred  to  and  com- 
mented upon,  and  the  conclusion  arrived  at  by  the  learned 
court  is  in  consonance  with  the  principle  which  has  been 
hereinbefore  announced. 

It  is  urged  that  in  respect  to  repairs  of  the  trust  prop- 
erty this  rule  cannot  apply,  but  that  the  necessities  of  the 
case  must  require  that  one  of  the  trustees  must  have  the 
authority  in  an  emergency  to  act  without  waiting  for  con- 
sultation with  his  co-trustees ;  as,  if  a  leak  in  the  roof  occurs, 
or  any  sudden  emergency  should  arise  which  required  im- 
mediate action ;  that  such  a  necessity  shows  that  the  rule  is 
not  without  exception.  It  might  be  observed  that  no 
such  necessity  is  shown  in  the  present  case,  as  frescoing 
does  not  seem  to  be  a  work  of  such  a  character  as  requires 
the  immediate  action  of  one  trustee  when  his  associates  are 
accessible,  but  the  principle  seems  to  have  been  recognized 
in  Tiffany  &  Bullard  on  Trusts  (p.  539),  and  is  referred  to 
by  Mr.  Justice  DANIELS,  that  as  far  as  the  ordinary  routine 
business  of  the  estate  is  concerned,  the  trustees  may  con- 
stitute one  of  their  number  as  their  agent  for  the  purpose 
of  transacting  such  business,  and  that  such  action  is  to  be 
considered  as  the  act  of  an  agent  rather  than  of  an  indi- 
vidual trustee. 

The  proof  in  this  case  fails  to  show  that  the  defendant 
Wood  had  any  authority  whatever  from  his  co-trustees  to 
bind  the  estate  to  any  expenditure,  or  that  they  had  any 
knowledge  whatever,  during  the  progress  of  this  work,  that 
he  had  attempted  so  to  bind  such  estate.  Under  these  cir- 
cumstances I  fail  to  see  upon  what  principle  a  recovery  can 
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be  had  against  the  estate.  If  Martin  Wood  exceeded  his 
authority  in  consenting  to  the  employment  of  the  plaintiff 
in  doing  this  work,  he  is  individually  responsible ;  but  with- 
out the  consent  of  his  co-trustees,  as  has  been  above  observed, 
the  estate,  which  he  cannot  bind  without  such  consent,  is 
not  liable. 

The  judgment  appealed  from  should  be  affirmed  with 
costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred.: 
Judgment  affirmed,  with  costs. 


PATRICK  CHILDS,  Appellant,  against  HOMER  BOSTWICK, 
Impleaded  with  James  Bernard  and  others,  Respondent. 

(Decided  March  15th,  1883.) 

A  verification  of  a  mechanic's  lien,  to  the  effect  that  the  statements  therein 
contained  are  true  to  the  best  of  the  affiant's  knowledge,  information 
and  belief,  is  not  sufficient  under  the  requirement  of  the  act  of  1875  (L. 
1875,  c.  379),  that  such  verification  must  be  "  to  the  effect  that  the  state- 
ment contained  in  the  claim  is  true  to  the  knowledge  of  the  person  mak- 
ing the  same." 

In  proceedings  to  foreclose  a  mechanic's  lien,  if  it  appears  that  no  valid 
lien  existed  at  the  commencement  of  the  proceedings,  a  personal  judg- 
ment for  the  plaintiff  cannot  be  rendered. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  to  foreclose  a  mechanic's  lien. 
The  complaint  alleged  the  furnishing  of  materials  and  the 
filing  of  the  lien.  The  answer  put  in  issue  both  of  these  alle- 
gations. The  proof  before  the  referee  showed  that  the  veri- 
fication to  the  lien  filed  was  made  by  the  agent  of  plaintiff, 
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and  was  to  the  effect  that  he  had  read  the  said  notice  and 
knew  the  contents  thereof,  and  that  the  statements  therein, 
contained  were  true  to  the  best  of  his  knowledge,  informa- 
tion and  belief.  Objection  was  taken  to  the  sufficiency  of 
this  verification,  upon  the  ground  that  it  did  not  comply 
with  the  requirements  of  the  act  of  1875,  which  objection 
was  sustained.  Thereupon  plaintiff  claimed  a  right  to  a 
personal  judgment,  and  it  was  held  by  the  learned  referee 
that,  as  plaintiff  had  failed  to  prove  that  he  ever  had  a  lien, 
he  could  not  recover  any  personal  judgment  in  this  action, 
and  the  referee  dismissed  the  proceedings.  From  the  judg- 
ment thereupon  entered  plaintiff  appealed. 

Henry  Brewster,  for  appellant. 
A.  Prentice^  for  respondent. 

VAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — It 
having  already*  been  decided  by  the  General  Term  of  this 
court  that  the  act  of  1875  was  not  repealed  by  the  act  of 
1880,  and  is  now  in  force  in  this  city,  it  is  not  necessary  to 
discuss  that  question  in  considering  the  ruling  of  the  referee 
as  to  the  validity  of  the  lien.  The  verification  of  the  lien 
was  that  the  statements  therein  contained  were  true  to  the 
best  of  the  affiant's  knowledge,  information  and  belief. 

In  the  case  of  Grey  v.  Voerhis  (8  Hun  612)  this  verifica- 
tion was  held  to  be  sufficient  under  the  act  of  1873,  which 
provided  that  the  bill  of  particulars  might  be  verified  by 
the  oath  of  the  claimant  or  his  attorney  to  the  effect  that 
the  same  is  true.  The  language,  however,  of  the  statute  of 
1875  differs  materially  in  this. respect  from  that  of  1873. 
The  provision  of  this  act  is  that  "  the  verification  must  be 
to  the  effect  that  the  statement  contained  in  the  claim  is 
true  to  the  knowledge  of  the  person  making  the  same." 
Now  it  may  be  very  well  said  that  all  that  an  affiant  under 
the  act  of  1873  is  called  upon  to  state  is  that  it  is  true  to 
the  best  of  his  knowledge,  information  or  belief,  and  that 
the  qualifications  are  mere  surplusage  in  the  verification. 
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But  the  act  of  1875  requires  that  the  verification  shall  be 
made  by  a  person  having  knowledge  of  the  facts,  and  not 
mere  information  or  belief,  because  the  requirement  of  the 
statute  is  that  the  verification  must  be  to  the  effect  that  the 
statements  contained  in  the  claim  are  true  to  the  knowledge 
of  the  person  making  the  same.  The  verification  in  ques- 
tion, therefore,  did  not  meet  the  requirements  of  the  stat- 
ute, because  it  was  made  upon  information  and  belief  as 
well  as  knowledge. 

The  claim  made  upon  the  part  of  the  plaintiff,  that 
although  no  valid  lien  had  been  filed  he  was  entitled  to  a 
personal  judgment,  cannot  be  upheld. 

The  existence  of  a  lien  is  absolutely  necessary  to  confer 
jurisdiction  upon  the  court,  and  no  case  can  be  found  in 
which  it  has  been  decided  that  although  no  valid  lien  ex- 
isted at  the  time  of  the  commencement  of  the  proceeding, 
the  court  could  entertain  the  proceeding  for  the  purpose  of 
granting  a  personal  judgment.  The  case  of  Weyer  v.  Beach 
(79  N.  Y.  412),  seems  to  dispose  entirely  of  this  question. 

The  judgment  appealed  from  must  therefore  be  affirmed, 
with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  BEACH,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


HANNAH  L.  CURRY,  as  Administratrix  of  the  Estate  ol 
Milton  S.  Curry,  Deceased,  Appellant,  against  HOR- 
ACE H.  BROCKWAY,  Respondent. 

(Decided  March  15th,  1883.) 

In  an  action  by  an  administratrix,  the  complaint  alleged  that  defendant, 
knowing  that  the  intestate  was  of  unsound  mind,  and  in  fraud  of  him 
and  of  his  creditors,  induced  him  to  execute  and  deliver  to  defendant  an 
instrument  purporting  to  transfer  to  defendant  four  horses;  that  no 
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delivery  of  the  horses  was  made  by  the  intestate  during  his  lifetime; 
that  after  his  death,  defendant,  in  fraud  of  plaintiff,  and  of  the  credi- 
tors of  the  estate  of  the  intestate,  took  possession  of  and  removed  the 
horses  from  the  intestate's  stables;  that  plaintiff  had  demanded  from 
defendant  the  surrender  of  the  horses,  and  that  he  had  refused  to  sur- 
render them,  and  had  converted  them  to  his  own  use.  Held,  that  these 
allegations  were  not  sufficient  to  set  aside  or  avoid  the  instrument  upon 
the  ground  that  it  was  made  with  intent  to  defraud  creditors  of  the  intes- 
tate, no  fraud  on  the  part  of  the  intestate  being  alleged;  that  the  aver- 
ments that  defendant  acted  in  fraud  of  the  creditors  of  the  intestate  did 
not  make  it  an  action  by  the  administratrix  as  a  trustee  for  the  intestate's 
creditors;  that  the  cause  of  action  alleged  was  the  fraud  practiced  by  the 
defendant  upon  the  intestate,  which,  in  itself,  would  render  the  transfer 
void;  and  that,  upon  such  allegations,  plaintiff  could  not  recover  on  the 
ground  that  the  transfer  was  made  by  the  intestate  to  defraud  his  credi- 
tors, resting  on  the  statutory  presumption  from  a  want  of  delivery  and 
change  of  possession,  since  no  such  cause  of  action  was  set  up  in  the 
complaint. 

A  distinguishing  feature  between  the  right  of  action  by  a  personal  repre- 
sentative where  property  was  transferred  by  the  deceased  in  fraud  of  his 
creditors,  and  the  right  of  action  for  property  or  the  value  of  property 
of  which  he  was  defrauded  during  his  lifetime,  is  that  if  there  are  assets 
sufficient  to  pay  the  creditors  of  the  deceased  fraudulent  grantor,  the 
personal  representative  has  no  right  of  action  as  trustee  for  the  benefit 
of  creditors;  whereas  the  other  action  is  maintainable,  although  there 
may  be  ample  assets  to  pay  debts ;  and  the  two  causes  of  action,  conse- 
quently, cannot  be  united  in  one  and  the  same  count. 

At  the  trial  of  an  action  brought  by  an  administratrix  for  an  alleged  fraud 
practiced  upon  her  intestate,  by  inducing  him,  while  of  unsound  mind, 
to  execute  and  deliver  to  the  defendant  a  bill  of  sale  of  certain  personal 
property,  it  appeared  from  the  evidence  on  the  part  of  the  plaintiff  that 
the  bill  of  sale  was  given  to  secure  an  indebtedness  of  the  intestate  to 
the  defendant;  that,  about  the  time  when  it  was  given,  the  intestate  was 
suffering  occasional  interruption  of  the  faculty  of  speech,  loss  of  memory, 
liability  to  excitement,  and  other  mental  infirmities,  probably  as  the 
effect  of  cerebral  disease;  but  that  he  was,  notwithstanding,  able  to  and 
did  attend  to  his  business,  every  day,  and,  at  about  the  time  of  giving 
the  bill  of  sale,  in  another  transaction  the  circumstances  of  which  were 
testified  to  by  one  of  the  witnesses  for  the  plaintiff,  he  exhibited  the 
faculties  of  mind,  memory  and  judgment,  and  the  general  intelligence  of 
an  ordinary  man  of  business  in  the  careful  and  judicious  management 
of  his  affairs.  Held,  that  this  evidence  was  not  sufficient  to  justify  a 
verdict  for  the  plaintiff,  and  that  the  complaint  should  be  dismissed. 

EXCEPTIONS  taken  at  a  trial  term  of  this  court,  ordered 
to  be  heard,  in  the  first  instance,  at  the  General  Term. 

The  facts  are  stated  in  the  opinion. 
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CHARLES  P.  DALY,  Chief  Justice. — There  are  but  two 
causes  of  action  set  up  by  the  complaint.  The  first  is,  that 
the  defendant,  knowing  that  Curry  was  of  unsound  mind, 
and  in  fraud  of  Curry,  and  of  Curry's  creditors,  induced 
him  to  execute  and  deliver  to  the  defendant  a  bill  of  sale 
or  some  other  instrument  in  writing,  purporting  to  transfer 
to  the  defendant  four  valuable  horses ;  that  no  delivery  of 
the  horses  was  made  by  Curry  during  his  lifetime  ;  and  that, 
after  his  death,  the  defendant,  in  fraud  of  the  plaintiff  and 
of  the  creditors  of  Curry's  estate,  took  possession  of  and 
removed  them  from  the  stables  of  Curry;  and  though  the 
surrender  of  the  horses  had  been  demanded  by  the  plaintiff, 
as  the  administratrix  of  the  estate  of  Curry,  the  defendant 
refused  to  surrender  them,  and  had  converted  them  to  his 
own  use. 

The  second  cause  of  action  is  simply  for  a  taking  by  the 
defendant,  after  the  death  of  Curry,  of  two  whips,  six  blankets 
and  a  lap-robe,  of  the  value  of  850,  belonging  to  his  estate, 
which,  although  demanded  of  him  by  the  plaintiff,  the  de- 
fendant refused  to  deliver. 

The  first  cause  of  action  is  not  an  action  to  set  aside  or 
in  avoidance  of  the  bill  of  sale  or  instrument  under  which 
the  defendant  claims  title  to  the  horses,  upon  the  ground  that 
it  was  made  with  intent  to  defraud  Curry's  creditors.  It  is 
not  averred  to  have  been  made  in  pursuance  of  a  corrupt 
agreement  for  that  purpose  between  Curry  and  the  defend- 
ant; or  that  there  was  any  fraud  on  the  part  of  Curry. 
On  the  contrary,  the  fraud  alleged  is  the  fraud  alone  of  the 
defendant,  in  inducing  Curry,  knowing  that  he  was  of  un- 
sound mind,  in  fraud  of  him  and  of  his  creditors,  to  execute 
and  deliver  to  the  defendant  the  bill  of  sale  or  instrument 
in  writing  purporting  to  transfer  to  the  defendant  the 
four  horses.  Averring  that  the  defendant  induced  Curry  to 
execute  the  instrument  in  fraud  of  Curry's  creditors,  as 
well  as  in  fraud  of  Curry,  and  that  after  Curry's  death  the 
defendant,  in  fraud  of  Curry's  creditors,  removed  the 
horses  from  Curry's  stable,  does  not  make  it  an  action  by 
the  administratrix  as  trustee  for  Curry's  creditors,  which, 
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as  will  be  hereafter  shown,  is  an  action  different  in  its  nature 
and  in  the  nature  of  the  remedy. 

An  action  to  recover  property  or  its  value,  which  the 
vendee  fraudulently  induced  a  person  of  unsound  mind  to 
transfer  to  him  by  a  bill  of  sale  or  otherwise,  may  be  brought 
in  behalf  of  the  person  defrauded  during  his  lifetime,  or  by 
his  personal  representative  after  his  death,  who  recovers 
the  whole  of  the  property,  or  the  value  of  it,  as  a  part  of 
the  assets  of  the  deceased's  estate  to  which  the  administra- 
tor or  executor  has  succeeded.  The  cause  of  action,  in  such 
a  case,  is  the  fraud  practiced  by  the  vendee  upon  the  vendor, 
which  in  itself  renders  the  conveyance  or  transfer  void; 
and  it  is  wholly  immaterial  in  such  an  action,  whether,  in 
addition  to  defrauding  the  vendor,  the  vendee  intended  also 
to  defraud  the  vendor's  creditors.  No  inquiry  in  such  an 
action  is  requisite  as  to  the  creditors  of  the  deceased;  nor 
is  it  material  whether  his  estate  be  insolvent  or  not;  for  it 
is  not  upon  that  ground  that  the  personal  representative 
recovers  the  property  or  its  value,  but  upon  the  ground,  as 
I  have  said,  that  it  is  part  of  the  deceased's  estate,  wrong- 
fully withheld  by  the  defendant,  the  instrument  under 
which  he  claims  title  to  it  being,  as  against  the  vendor,  ab- 
solutely void.  This  is  the  action  and  the  only  one  which 
the  plaintiff  could  support  upon  the  averments  contained  in 
the  first  count  of  her  complaint. 

The  action  which  an  administrator  or  other  personal  rep- 
resentative may  bring,  where  the  deceased,  in  his  life-time, 
disposed  of  property  with  intent  to  defraud  his  creditors, 
is  one  of  a  very  different  nature,  which  involves  the  appli- 
cation of  principles  and  the  existence  of  a  state  of  facts 
not  at  all  requisite  in  the  other  action.  It  is  a  well  and 
long  established  principle  of  the  common  law,  founded  upon 
grounds  of  public  policy,  that  a  party  to  a  fraudulent  con- 
veyance is,  as  respects  himself,  his  heirs,  executors,  admin- 
istrators or  assigns,  forever  concluded  by  it;  the  policy  of 
the  law  being  to  leave  the  parties  to  fraudulent  conveyances 
in  the  position  in  which  they  have  voluntarily  placed  them- 
selves, and  subject  to  all  the  consequences  that  may  result 
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from  their  fraudulent  act,  the  rule  being  that  a  fraudulent 
transfer  is  good  as  against  the  grantor,  his  heirs,  executors, 
administrators,  vendees,  grantees,  agents,  and  parties  claim- 
ing under  him  (Bump  on  Fraudulent  Conveyances  438, 439  ; 
Jackson  v.  Garmey,  16  Johns.  189 ;  Osborne  v.  Moss,  7  Johns. 
161 ;  Halves  v.  Leader,  Cro.  Jac.  270  ;  Yelv.  196;  Upton  v. 
Bassett,  Cro.  Eliz.  445 ;  Kellinger  v.  Riedenhauer,  6  Serg. 
&  R.  535 ;  Reiehart  v.  Castator,  5  Binn.  112 ;  Hall  v.  Mc- 
Anulty,  4  Yates  49;  Pringle  v.  Pringle,  59  Pa.  St.  286; 
Walls  v.  Provident  Inst.  for  Savings,  85  Mass.  96;  Bueh- 
ler  v.  Gloninger,  2  Watts  226  ;  Laio  v.  Smith,  4  Ind.  61)  ; 
which  general  rule,  however,  has  been  limited  in  this  state 
to  executed  conveyances,  and  held  not  to  apply  in  the  case  of 
executory  agreements  (Nellis  v.  Clark,  20  Wend..  24,  in 
error,  4  Hill  424;  Mosely  v.  Mosely,-l5  N.  Y.  335.) 

After  the  passage  of  the  English  statute  of  frauds,  13 
Eliz.  c.  5,  the  general  rule  above  referred  to  was  modified 
in  conformity  with  the  provision  in  that  statute,  which  de- 
clared such  fraudulent  conveyances  or  transfers  to  be  void 
as  against  creditors ;  and  it  was  consequently  held  that  the 
administrator  or  other  personal  representative  of  one  who 
had  transferred  his  property  to  defraud  creditors,  was  to  be 
regarded  in  the  administration  of  the  estate  of  a  deceased 
fraudulent  grantor  as  in  the  position  of  a  trustee  for  the 
benefit  of  creditors;  and  if  there  were  not  assets  sufficient 
to  pay  the  deceased's  debts,  that  he  might  maintain  an  action 
against  the  fraudulent  vendee,  to  recover  from  him,  at  least 
so  much  of  the  value  of  the  property  fraudulently  conveyed 
as  might  be  requisite  to  satisfy  debts  for  the  payment  of 
which  there  were  no  assets  (Watts  v.  Provident  Inst.  for  Sav- 
ings, 85  Mass.  96  ;  Pr ingle  v.  Pringle,  59  Pa.  St.  286  ;  Bate 
v.  Graham,  11  N.  Y.  237 ;  Babcock  v.  Booth,  2  Hill  181 : 
Hawes  v.  Leader,  Cro.  Jac.  270) ;  or  a  creditor  of  the  de- 
ceased might  maintain  an  action  against  the  fraudulent 
vendee  as  an  executor  de  son  tort  who  was  answerable  for 
the  debts  of  the  deceased,  to  the  extent  of  the  property 
which  had  wrongfully  come  into  his  possession,  upon  the 
assumption  that,  the  transfer  being  void,  the  property  was 
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to  be  regarded  as  assets  of  the  deceased ;  in  respect  to  which, 
having  intermeddled  with  it,  he  might  be  treated  as  an  ex- 
ecutor de  son  tort  {Halves  v.  Leader,  Cro.  Jac.  270 ;  Yelv. 
196 ;  Edwards  v.  Harlen,  2  Term  597 ;  Bessel  v.  Stanhope, 
Cro.  Eliz.  810;  Osborne  v.  Moss,  7  Johns.  164;  Ashby  v. 
Child,  Style  384)  ;  which,  however,  cannot  be  done  in  this 
state  since  the  Revised  Statutes,  (2  Rev.  Stat.  449,  §  17) 
which  has  taken  away  this  remedy,  and  given  the  right  of 
action  to  the  personal  representatives  of  the  fraudulent  ven- 
dor, who  are,  by  this  statute,  constituted  trustees  for  the 
benefit  of  creditors,  and  who  may  sue  or  controvert  the  va- 
lidity of  the  transaction  in  any  other  legal  form,  where  that 
course  is  necessary  for  the  payment  of  the  debts  of  the  de- 
ceased (Bdbcock  v.  Booth,  2  Hill  185 ;  DO.X  v.  Backenstose, 
12  Wend.  543). 

Where  the  action  was  brought  by  the  personal  represen- 
tatives, to  recover  the  value  of  the  property  transferred  by 
the  deceased,  in  fraud  of  creditors,  it  was  necessary  to  aver 
the  want  of  or  a  deficiency  of  assets  to  pay  creditors,  and 
also  to  aver  the  extent  of  the  debts  for  the  payment  of 
which  there  were  no  assets ;  that  the  remedy  might  be 
adequately  applied ;  for  a  recovery  of  the  value  of  the 
property  fraudulently  disposed  of  could  only  be  to  the 
extent  of  the  debts  for  the  payment  of  which  there  were 
no  assets  {Buehler  v.  G-loninger,  2  Watts  226 ;  Stewart  v. 
Carney,  6  Watts  445 ;  Pringle  v.  Pringle,  59  Pa.  St.  286 ; 
Hawes  v.  Leader,  Cro.  Jac.  270).  And  it  has  even  been 
held  that  the  action  is  not  maintainable  by  the  personal 
representative  until  he  has  exhausted  the  other  property  of 
the  deceased  {Law  v.  Smith,  4  Ind.  56),  for,  if  he  has 
assets  sufficient  in  his  hands  to  satisfy  creditors,  the  fraud- 
ulent transfer  cannot  be  disturbed  {Hawes  v.  Leader,  Cro. 
Jac.  270 ;  Hess  v.  Hess,  19  Ind.  238)  ;  being  good  as  against 
the  grantor,  under  the  rule  above  stated,  and  all  other 
parties  except  creditors. 

A  distinguishing  feature  therefore  between  the  two 
actions  is  that  if  there  are  assets  sufficient  to  pay  the  cred- 
itors of  the  deceased  fraudulent  grantor,  the  personal  rep- 
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resentative  has  no  right  of  action  as  trustee  for  the  benefit 
of  creditors;  whereas  the  other  action  is  maintainable, 
although  there  may  be  ample  assets  to  pay  debts,  as  the 
property  in  that  case  goes  to  the  heirs:  and  the  two 
causes  of  action,  consequently,  cannot  be  united  in  one 
and  the  same  count,  and  were  not  in  this  case ;  for  the 
plaintiff,  to  support  her  complaint,  had  to  prove  that  the 
defendant  obtained  the  bill  of  sale  of  the  horses  from 
Curry,  knowing  that  he  was  of  unsound  mind,  and  incapa- 
ble of  contracting,  that  being  the  only  fraud  alleged ;  and 
if  she  proved  this,  she  was  entitled  to  recover  the  full 
value  of  the  horses,  with  interest.  What,  however,  she 
sought  to  do,  as  the  horses  after  the  sale  remained  in 
Curry's  stable,  was  to  recover  upon  the  ground  that  the 
sale  of  them  to  the  defendant  was  made  by  Curry  to 
defraud  his  creditors,  resting  upon  the  statutory  presump- 
tion that  may  be  drawn  from  a  want  of  delivery  and 
change  of  possession ;  the  difficulty  in  respect  to  which  is, 
that  no  such  cause  of  action  was  set  up  in  the  complaint. 
If  the  complaint  had  averred  that  the  bill  of  sale  was  made 
with  intent  to  hinder,  delay  or  defraud  creditors,  and  there- 
fore void  as  against  them,  the  plaintiff,  to  entitle  her  to 
recover  the  value  of  the  property  or  any  part  of  it,  as  a 
trustee  for  the  creditors,  must  have  averred,  in  addition, 
that  there  were  not  sufficient  assets  to  pay  creditors,  to 
show  that  she  was  entitled  to  receive  the  whole  value  of 
the  propert}',  or  so  much  of  it  as  might  be  necessary  to  pay 
debts  for  the  payment  of  which  there  were  no  assets,  the 
fraudulent  sale  being  void  as  to  creditors,  although  good 
as  to  the  vendor,  and  binding  upon  his  personal  represen- 
tatives under  the  statutory  rule  before  stated,  which  has  not, 
in  my  judgment,  been  abrogated  or  impaired  by  anything 
contained  in  the  Act  of  April  17th,  1858  (L.  1858,  506). 

To  render  the  bill  of  sale  void  as  to  creditors,  the  fact  of 
a  fraudulent  intent  in  making  it,  must  be  shown  ( Wilson 
v.  Forsyth,  24  Barb.  105 ;  Meux  v.  Howell,  4  East  1 ;  Hoi- 
bird  v.  Anderson,  5  Term  255)  ;  and  if  it  was  obtained  by  a 
fraud  upon  the  vendor,  though  the  effect  of  it  may  be  to 
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diminish  his  means  of  paying  his  creditors,  that  does  not 
give  creditors  the  right  to  have  it  set  aside  as  fraudulent 
(Bump  on  Fraudulent  Conveyances,  2nd  ed.  18) ;  or  if  the 
intent  on  the  part  of  the  vendee  in  this  case  was  not  only 
to  defraud  the  vendor,  but  his  creditors,  by  fraudulently 
obtaining  property  from  him  that  might  otherwise  have 
been  applied  to  the  payment  of  his  debts,  it  would  be,  as  I 
have  said,  immaterial,  for  the  administratrix  would  still 
have  to  prove  what  she  averred,  that  the  bill  of  sale  was 
obtained  by  the  defendant  from  Curry,  knowing  that  Curry 
was  of  unsound  mind  and  incapable  of  contracting  ;  and 
doing  this,  she  would  recover  the  whole  of  the  property  or 
the  value  of  it  as  assets  of  which  Curry  had  never  been 
lawfully  divested  by  any  act  of  his  own,  and  which  she 
was  entitled  to  recover  as  administratrix;  so  that  the  only 
question  under  this  count,  is  whether  the  evidence  given 
shows  that  Curry  was  mentally  incapable  of  contracting 
when  he  gave  the  bill  of  sale.  As  regards  the  other  count, 
which  is  not  for  11  wrongful  taking,  but  for  a  wrongful 
detention  of  certain  articles,  there  was  no  evidence  in  the 
case  that  they  had  been  demanded  of  the  defendant,  as 
averred  in  the  count,  and  that  he  had  refused  to  surrender 
them;  so  that,  this  cause  of  action  not  being  proved,  the 
only  question  is  whether  the  judge  was  justified  in  dis- 
missing the  complaint,  upon  the  ground  of  the  insufficiency 
of  evidence  given,  to  establish  that  the  deceased  was  non 
compos  mentis  when  he  gave  the  bill  of  sale,  and  that 
the  defendant  knew  it  when  he  obtained  the  instrument 
from  him. 

The  law  upon  this  inquiry  may  be  briefly  stated.  The 
essence  of  every  contract  is  consent,  and  if  a  party  to  a 
contract  was  incapable  of  understanding  the  nature  of  it, 
from  idiocy,  lunacy,  mental  imbecility,  or  other  infirmity, 
this  essential  element  is  wanting;  and  therefore,  if  the 
party  obtaining  the  contract  knew  that  the  other  party  was 
imbecile,  insane,  or  so  impaired  in  intellect  as  not  to  be 
conscious  of  what  he  was  doing,  it  would  be  regarded  as 
having  been  procured  from  him  by  fraud,  and  therefore 
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void.  It  is  the  fraud  practised,  by  obtaining  a  contract 
from  a  person  known  to  be  incapable  of  making  one,  that 
renders  it  void  ;  for  it  is  not  every  contract  that  is  made  by 
a  person  non  compos  mentis  that  is  void  or  voidable ;  for,  in 
some  cases,  as  where  the  contract  is  for  necessaries,  it  would 
be  upheld  (/Sentance  v.  Pool,  3  Carr.  &  P.  1 ;  Brown  v.  Jbd- 
rell,  Id.  30 ;  1  Moody  &  M.  105  ;  Baxter  v.  Earl  of  Ports- 
mouth, 7  Dowl.  &  R.  617;  5  Barn.  &  Cr.  170 ;  2  Carr.  &  P. 
278;  Levy  v.  Baker,  1  Moody  &  M.  106,  note  B. ;  Sheperd 
on  Lunacy,  412,  414,  446 ;  Stock  on  Non  Compotes  Mentis, 
Book  I,  c.  §  2  ;  Story  on  Contracts,  c.  II). 

The  essential  inquiry,  therefore,  in  the  present  case  is, 
whether  the  evidence  shows  that  Curry  was,  by  reason  of 
mental  infirmity,  wholly  incapable  of  contracting,  and  that 
the  defendant  knew  it  when  he  obtained  the  bill  of  sale  ; 
and  after  going  over  the  whole  of  the  voluminous  evidence 
in  this  case,  there  was  not,  in  my  opinion,  sufficient  to  sus- 
tain a  finding  by  the  jury  to  that  effect.  If  it  had  been 
shown  that  Curry  was  insane  and  had  lucid  intervals,  a 
contract  made  in  a  lucid  interval  would  be  valid ;  but  the 
•onus  would  be  on  the  party  for  whose  benefit  the  contract 
was  entered  into,  to  show  that  it  was  made  in  a  lucid  in- 
terval (Att.  Gen.  v.  Parnther,  3  Bro.  443 ;  Story  on  Con- 
tracts, §  36). 

It  is  not,  however,  claimed  that  Curry  was  insane.  Dr. 
Watson,  the  only  expert  in  the  case,  testified  that  he  did 
not  regard  him  as  insane,  but  merely  that  his  mind  was 
impaired.  His  wife  testified  that  she  was  thoroughly  con- 
vinced that  he  was  insane,  because  he  made  a  trade,  in 
Jersey  City,  of  a  team  for  horses,  the  team  being  worth 
twice  as  much  as  the  horses,  and  that  he  gave  a  double  set 
of  harness  to  boot ;  but  she  did  not  state  when  he  did  this ; 
whether  it  was  before  or  after  the  making  of  the  bill  of 
sale ;  and  she  was  not  an  expert  upon  the  question  of  in- 
sanity. 

The  doctor  who  was  called  as  an  expert  and  who  had  been 
Curry's  physician  for  two  years,  and  up  to  the  time  of  his 
death,  said  that  he  did  not  regard  his  case  as  one  of  insanity, 
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but  as  a  perturbed  state  of  his  brain,  which  did  not  really 
make  him  insane,  but  put  him  in  a  very  excitable  and  very 
unsteady  nervous  condition,  together  with  loss  of  memory 
and,  to  some  extent,  the  power  of  coordination,  which  he 
explained  by  stating  that  those  muscles  which  should  be 
under  the  control  of  the  will,  would  not  respond  to  the 
will,  and  which,  he  said,  was  not  particularly  any  indication 
of  insanity ;  nor  was  the  dragging  which  he  had  in  his  gait ; 
nor  the  loss  or  impairment  of  his  memory;  these  infirmities 
being  only  an  indication  of  a  weakened  condition  of  the 
brain-force  ;  and,  finally  that  it  was  a  case  of  cerebral  de- 
rangement but  not  of  mental  derangement;  that  there  was 
a  distinction  between  the  two. 

It  appeared  that  the  bill  of  sale,  although  absolute  upon 
its  face,  was  in  reality  given  as  security  for  money  due  by 
Curry  to  the  defendant;  and  that  after  Curry's  death,  the 
defendant  told  the  plaintiff,  that  he  had  a  bill  of  sale  for 
$900 ;  that  he  proposed  to  sell  the  horses,  as  rapidly  as  pos- 
sible, and  that  every  dollar  over  that  amount  should  go  to 
her ;  and  that  he  thought  any  one  of  the  horses  ought  to 
pay  his  bill. 

It  further  appeared  that,  after  Curry's  death,  the  defend- 
ant told  the  witness  Vanderpoel,  that  the  claim  he  had  on 
the  bill  of  sale  was  $725.  It  was  also  shown  that  the 
value  of  the  horses  was  about  $2,220 ;  and  that  they  were 
removed  by  the  defendant  from  the  stable  two  days  before 
Curry's  death ;  which  relieves  the  case  of  any  question  that 
might  arise,  if  the  removal  had  been,  as  averred  in  the  com- 
plaint, after  Curry's  death;  the  rights  of  the  plaintiff  as 
administratrix  relating  back  to  and  having  effect  from  the 
time  of  his  decease. 

There  is  nothing  in  itself  questionable,  in  the  circumstance 
of  the  defendant's  obtaining  a  bill  of  sale  from  Curry,  as  a 
security  for  the  amount  due  him,  whether  it  was  $900  or 
$725.  It  could  be  objectionable  only  if  Curry,  when  he 
gave  it,  was  incapable  of  understanding  what  he  did,  and 
if  the  defendant  knew  it.  In  support  of  that  assumption 
the  expert,  his  physician,  Dr.  Watson,  testified,  that  in  his 


NEW  YORK— MARCH,  1883.  27 

Curry  v.  Brock  way. 

opinion,  from  the  16th  of  September,  1880,  and  up  to  the 
lime  of  his  death,  which  occurred  on  the  12th  of  November 
following,  Curry  was  not  in  a  condition  to  act  intelligently, 
or  to  conduct  business  safely  or  properly ;  that  there  was 
combined  in  his  case,  loss  of  control  of  motion,  loss  of  mem- 
ory, occasionally  a  wild  and  anxious  expression,  with  the 
existence  of  the  disease,  congestion  of  the  brain,  and  cere- 
bral trouble,  manifested  by  his  getting  wonderfully  excited 
from  trivial  causes  and  becoming  furious,  so  as  to  produce 
bodily  injury  to  those  about  him,  without  sufficient  cause. 
He  testified  that  he  noticed  a  gradual  change  in  his  power 
of  locomotion,  in  his  speech,  and  in  the  appearance  of  his 
eyes  ;  in  the  loss  of  memory,  denoting  a  gradual  increase  of 
this  disease  of  congestion  of  the  brain ;  and  that,  from  all 
he  saw  in  his  case  and  from  his  knowledge  in  medical  sci- 
ence, he  was  of  opinion  that  his  mind  was  impaired  so  as  to 
render  him  unfit  to  attend  to  business,  in  the  month  of  Octo- 
ber, 1880 ;  which  would  cover  the  period  when  the  bill  of 
sale  was  given,  it  being  admitted  that  it  was  executed  and 
delivered  on  the  25th  of  that  month. 

This  witness  underwent  a  very  extended  examination,  as 
to  his  medical  qualification  to  pronounce  positively  upon 
the  nature,  extent  and  effect  of  Curry's  mental  infirmity; 
which  showed  that  upon  delicate  and  difficult  inquiries  of 
this  kind,  he  was  not  an  expert,  who  had  made  the  subject 
a  particular  study,  or  who  had  a  very  extended  practical 
experience;  for,  from  his  own  statement,  his  reading  had 
been  limited  to  Beck's  Medical  Jurisprudence,  a  work  of  Dr. 
Hammond,  and  a  few  monographs  on  insanity  and  mental 
diseases ;  and  that  the  cases  of  mental  diseases  which  he 
had  treated  were  nervous  diseases,  such  as  would  be  ordi- 
narily treated  by  a  regular  practitioner ;  that  he  had  never 
treated  insane  people,  except  cases  of  insanity  where  the 
patient  was  kept  at  home,  and  treated  by  care  and  nursing  ; 
and,  of  this  number,  only  four  or  five,  during  a  practice  of 
thirteen  years  in  this  city,  and  fourteen  or  fifteen  out  of  it 
anterior  to  that  time  ;  and  that  the  knowledge  upon  which 
he  was  able  to  give  an  opinion,  was  based,  as  far  as  tho 
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practical  part  was  concerned,  on  these  four  or  five  cases, 
within  the  thirteen  years  he  had  practised  in  this  city  and 
the  other  cases  prior  to  that  time.  He  was  examined  very 
thoroughly  as  to  what  he  had  observed  and  knew,  respect- 
ing the  mental  condition  of  Curry,  on  which  he  based  his 
opinion  that  his  rnind  was  so  impaired  as  to  make  him  unfit 
to  attend  to  any  business ;  and  his  evidence  substantially 
was  this :  that  Curry  would  be  suddenly  taken  with  a  stop- 
page of  speech ;  that  he  had  not  at  all  times  the  control  of 
his  muscles  either  in  walking  or  in  speaking ;  that  Carry 
complained  to  him,  that  often  whilst  he  was  talking,  his 
tongue  would  be  arrested,  and  he  could  not  utter  a  sound, 
which  the  doctor  regarded  as  a  deepening  of  his  congestive 
condition,  producing  an  arrest  of  the  nervous  power;  that 
sometimes,  for  five  or  even  ten  minutes,  he  could  not  utter 
a  word ;  that  Curry  told  him  that,  if  he  did  not  get  better 
of  this,  he  would  be  unable  to  conduct  his  business,  because 
if  he  were  showing  a  pair  of  horses  to  a  man,  and  talking 
about  their  qualities,  his  speech  would  be  arrested,  and  he 
appeared  like  a  fool ;  that  Curry  complained  of  this  stop- 
page of  speech  in  June,  which  was  rather  slight  at  first,  but 
increased  upon  him,  both  as  regards  its  frequency  and  the 
duration  of  it;  that,  about  the  20th  or  21st  of  September,  he 
had  one  of  those  interruptions  in  his  speech,  in  the  doctor's 
office,  which  lasted  for  about  fifteen  minutes;  that  Curry  was 
very  anxious  and  worried  about  it,  but  the  doctor  told  him 
to  keep  cool  and  very  shortly  his  speech  would  return,  which 
it  did;  that  he  then  told  Curry  that  this  infirmity  was 
increasing  upon  him,  and  that,  if  he  was  careful,  and  let  stim- 
ulants alone,  he  might  get  over  it.  That  this  stoppage  of 
speech  made  Curry  nervous  and  excitable  ;  that  it  made  him 
look  wild  and  anxious,  and  also  affected  his  memory.  That 
in  the  early  part  of  October  he  complained  of  being  chilly, 
when  he  went  out  into  the  air;  complained  of  a  great  deal 
of  pain  in  his  head,  when  out  in  the  cold  air;  and  that,  up  to 
this  time,  he  had  been,  as  the  doctor  expressed  it,  "  a  steady 
drinker."  He  testified  farther  that,  on  the  20th  of  Octo- 
ber or  thereabouts,  Curry  came  to  his  office  in  a  great  state 
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of  excitement  and  very  much  worried,  complaining  of  the 
loss  of  |200 ;  saying  that  he  had  it  the  previous  night  in  his 
vest  pocket ;  that  his  wife  must  have  got  it ;  that  he  had 
examined  every  place  where  he  might  have  left  it  and  could 
not  find  it;  that  he,  the  witness,  went  on  the  following  day 
to  Curry's  house,  and  told  him  that  he  did  not  think  that 
his  wife  had  got  the  money,  that  he  would  find  it  yet,  and 
left  him;  and  two  or  three  days  after,  Curry  came  to  his 
office  and  said  that  he  had  found  the  money  exactly  where 
he  had  left  it,  between  the  back  and  seat  of  an  old  sofa,  in 
his  house  ;  that  it  came  to  him  like  a  flash  where  he  had  laid 
it.  This  supposed  loss  and  subsequent  finding  of  $200,  was 
one  of  the  circumstances  to  which  .the  witness  attached 
great  weight.  The  finding  of  the  money,  it  would  seem 
from  the  testimony  of  this  witness  and  that  of  Curry's  Avife, 
was  about  the  time  that  the  bill  of  sale  was  executed,  or 
not  later  than  two  days  afterwards. 

In  addition  to  what  is  above  stated,  the  doctor  also  testi- 
fied that  Curry  complained  to  him  that  he  had  difficulty  in 
remembering  what  men  said  to  him  about  his  business 
affairs,  and  what  he  said  to  them  in  matters  of  trading  and 
dealing;  and  that  he  could  not  remember  what  was  going 
on  with  them  from  day  to  day ;  and  complained  of  this,  as 
a  loss  that  annoyed  him  very  much,  and  of  which  he  seemed 
to  be  conscious,  showing,  as  the  witness  said,  that  his  mem- 
oiy  was  not  entirely  impaired ;  that  Curry  did  not  remem- 
ber visits  that  he  had  made  to  the  doctor's  office ;  and  that 
the  doctor  recalled  these  visits  to  him  to  test  his  memory ; 
and  that  he  did  not  remember  them.  The  doctor  further  tes- 
tified that  he  thought  Curry's  "libations — the  act  of  drink- 
ing"— had  a  tendency  to  excite  his  brain,  to  a  certain 
extent,  and  increase  the  congestion  existing  there  ;  that  one 
of  the  indications  was  a  violent,  turbulent  state  of  his 
mind  upon  very  trivial  causes,  which  Curry  himself  tried 
to  explain  away  and  to  make  amends  for,  "  because  he  was 
so  foolish."  The  doctor  testified  that  he  considered  these 
occasions  were  generally  the  result  of  Curry's  drinking  to 
excess  for  some  length  of  time,  as,  for  a  week ;  that  he 
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was  more  liable  to  have  this  condition  of  mind  at  such 
times ;  that  the  results  would  be,  that  after  a  certain  accu- 
mulation of  liquor,  he  would  become  excited  ;  and  that  on 
these  occasions,  he  would  be  turbulent  and  disorderly ;  that 
he  made  assaults  upon  his  wife,  and  said  himself  afterwards, 
that  she  had  not  given  him  any  cause  for  provocation. 

What  is  above  recited,  is  substantially  the  facts  upon 
which  the  doctor's  opinion  was  based. 

A  witness  named  Shipman,  who  had  business  transactions 
with  Curry  and  who  saw  him  frequently  during  the  three 
last  months  of  his  life,  was  examined.  He  testified  that 
when  Curry  would  be  talking  to  him,  his  tongue  would  get 
thick,  and  he  could,  not  understand  what  he  would  say ; 
that  he  would  talk  about  half-a-dozen  different  things  at 
once ;  go  from  one  subject  to  another  constantly,  sit  in  his 
chair  asleep  about  half  the  time,  which  was  not  natural  to 
him ;  and  that  the  witness  had  to  speak  to  him  half-a-dozen 
times  before  he  would  notice  him  at  all ;  that  he  complained 
about  his  head  a  great  deal,  and  said  he  did  not  know  half 
the  time  what  he  was  doing;  that  he  walked  like  a  man 
half  drunk,  though  not  under  the  influence  of  liquor; 
shuffled  his  feet  along;  and  that  the  witness  formed  the 
opinion  that  he  was  not  rational.  That  he  noticed  these 
peculiarities  about  a  month  or  six  weeks  before  he  died ; 
about  the  middle  of  October,  when  he  tried  to  buy  .horses 
from  him.  This  witness,  upon  his  cross-examination,  ad- 
mitted that  the  difficulty  of  articulation  was  an  occasional 
and  not  an  habitual  one,  and  he  could  name  only  one  occa- 
sion when  he  noticed  it,  and  could  not  state  that  he  observed 
it  more  than  twice.  He  testified,  that,  about  the  middle  of 
October,  and  after  he  had  observed  what  is  above  stated, 
he  would  have  bought  some  horses  from  him  that  he  came 
to  buy,  if  he  and  Curry  could  have  agreed  upon  the  terms. 
He  said  that,  on  this  occasion,  he  wanted  to  buy  them,  but 
Curry  said  he  wished  him  to  wait  a  day  or  two,  as  he 
thought  he  was  going  to  sell  them  for  8750;  that  he 
expected  to  sell  them  to  a  party  in  Irving  Place,  whose 
name  he  did  not  disclose.  So  that,  notwithstanding  the 
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peculiarities  he  observed,  he  fully  recognized,  at  this  time, 
Curry's  ability  to  transact  business,  and  was  quite  willing 
to  do  business  with  him,  if  they  could  have  agreed  upon 
the  price  of  the  horses. 

The  testimony  of  Mrs.  Curry  was  to  the  same  general 
effect,  as  to  Curry's  occasional  difficulty  in  articulating,  or 
suspension  of  the  power  of  speech ;  forgetting  things  that 
he  had  said,  or  directed  to  be  done,  and  afterwards  asking 
why  they  were  done ;  that  he  could  not  depend  upon  his 
memory ;  that  he  would  ask  her  to  remember  things  for 
him  in  his  business,  and  would  forget  the  days  of  the  week  ; 
assaulting  her,  and  upon  one  occasion  severely,  without 
cause,  for  which  assault  she  had  him  arrested  and  con- 
victed ;  upon  which  arrest,  the  reason  he  gave  for  what  he 
had  done,  was  jealousy.  That  he  went  with  her,  on  the 
23d  of  October,  to  the  Herald  office,  and  when  he  got  back, 
forgot  that  he  had  been  there  ;  that  he  asked  her  idiotically, 
like  a  child,  if  he  could  go  there  with  her ;  that,  in  going 
there,  he  led  her  by  the  hand,  and  ran  part  of  the  time,  and 
came  back  in  the  same  way,  running  like  a  little  child  and 
holding  her  hand;  that,  on  the  same  night,  he  came  into 
the  house,  and  went  to  bed  with  his  clothes  on,  about  six 
o'clock  in  the  evening;  that  when  a  lady  came  in,  who 
lived  next  door,  and  she  brought  her  into  the  room,  he 
covered  up  his  head  with  the  bed  clothes ;  that  the  lady 
spoke  to  him  two  or  three  times ;  that  the  only  answer  he 
gave  was :  "  Oh !  I  am  so  cold,"  and  that  he  laid  all  night 
in  the  bed  with  his  clothes  on.  That,  on  the  morning  after, 
he  complained  of  the  loss  of  the  money  referred  to,  and 
said  to  her :  "  Give  me  my  mone}T,  or  I'll  murder  you  ;  " 
that  she  called  to  her  landlady  to  come  in,  which  she  did, 
when  Curry  went  away,  and  that  when  he  returned,  the 
same  day,  he  was  perfectly  docile.  That,  on  the  morning 
of  the  25th  of  October,  she  went  to  the  stable  ;  that  Curry 
was  there,  and  she  asked  in  his  presence  if  he  had  lost  any 
money ;  that  he  was  very  docile,  looked  at  her,  and  kept 
rubbing  and  looking  at  his  hands  all  the  time  ;  that  he  stood 
there  " stupid  like  and  idiotic;"  that  she  did  not  see  him 
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again  until  the  morning  of  the  27th,  when  he  returned  to 
the  house,  and  seemed,  as  she  said,  to  have  come  to  his 
reason,  telling  her  that  he  knew  where  his  money  was ;  and 
she  saw  him  go  to  the  sofa-lounge  and  take  it  out. 

She  further  testified  that  he  was  in  the  habit  of  talking 
to  himself  about  things  she  did  not  understand ;  that  she 
had  heard  him  try  to  preach ;  heard  him  pray,  and  swear 
about  himself,  worse  than  he  did  about  any  one  else,  all  in 
about  fifteen  minutes;  and  that  this  occurred  in  May  or 
June.  The  assault  upon  her,  for  which  she  had  him 
arrested,  was  in  April ;  when,  she  says,  he  sprang  at  her 
like  a  tiger,  choked  her  and  knocked  her  down ;  and  that, 
when  arrested,  he  claimed  as  the  reason  for  doing  this  that 
he  was  jealous  of  the  defendant.  That  he  had  assaulted 
her  before,  but  that  these  assaults  were  not  serious. 

It  further  appeared  that,  although  Curry  was  laboring, 
probably  as  the  effect  of  his  disease,  under  the  infirmities 
described,  of  occasional  interruption  of  the  faculty  of 
speech,  loss  of  memory,  and  liability  to  excitement,  he  still 
attended  to  his  business  every  day  until  eight  days  before 
his  death,  when  he  was  taken  with  convulsions,  and  at  the 
end  of  that  period  died.  It  further  appeared  that  about 
the  time  this  bill  of  sale  was  executed,  he  sent  for  Doctor 
Lesser,  a  veterinary  surgeon,  to  examine  a  team  of  horses 
that  he  wanted  to  sell,  and  the  sale  of  which  had  been  pre- 
vented by  an  unfavorable  opinion  as  to  their  soundness,  by 
another  veterinary  surgeon,  Dr.  Leotard.  This  interview, 
Dr.  Lesser,  the  veterinary  surgeon,  said,  took  place  towards 
the  end  of  October  within  a  day  or  two  of  the  27th,  or,  as 
he  said,  very  likely  after,  as  he  did  not  keep  a  note  of  it 
and  could  not  give  the  exact  date.  He  said  that,  at  this 
interview,  his  attention  was  called  particularly  to  the  horses 
by  Cuny,  as  Dr.  Leotard  had  examined  them ;  that  Curry 
told  him  that  Dr.  Leotard,  after  examining  them,  had  said 
they  were  unsound,  making  some  allusion  to  a  hock  joint 
curby,  or  an  enlargement  of  the  shoot  of  a  tendon,  as  the 
doctor  described  it,  running  down  the  back  portion  of  the 
os  calcis  and  the  hind  leg;  that  the  curb  complained  of  was 
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a  thickening  of  the  shoot,  the  external  symptom  of  which 
is  an  enlargement  from  heat,  in  the  limb.  That  in  conse- 
quence, he  examined  the  horses  very  carefully,  arid  pro- 
nounced them  sound,  giving  them  a  general  examination, 
and  an  especial  one  as  to  the  curb,  Curry  having  told  him 
that  Dr.  Leotard  said  that  the  horse  was  curby ;  and  that 
he,  the  witness,  after  his  examination,  pronounced  the 
horses  perfectly  sound.  He  was  asked  on  his  cross-examin- 
ation to  give  everything  that  took  place  at  this  interview, 
and  he  testified  :  "  I  came  in  the  stable  and  Curry  said  : 
'  I  want  you  to  look  over  a  team  of  horses,  over  here,  for 
me,  that  Dr.  Leotard  has  declared  unsound,  and  said  is  curby 
around  the  hocks ;'  that  he  showed  him  the  horses  alluded 
to,  that^hey  were  brought  out,  that  the  witness  examined 
them,  and  then  said  to  Curry  :  '  These  horses  are  perfecthr 
sound,  and  if  you  require  it,  I  will  give  you  a  certificate  to 
that  effect,'  and  that  Curry  said :  '  Well,  Leotard  has  lost 
me  the  sale  of  them  by  declaring  them  unsound ;  Mr. 
Osgood  was  going  to  purchase  them.  However,  if  I  satisfy 
Mr.  Osgood  that  they  are  sound,  Osgood  will  buy  them  in 
spite  of  Dr.  Leotard's  certificate  to  the  contrary;'"  and 
the  witness  testified  that  this  interview  occurred  after  he 
had  observed  the  difficulty  which  Curry  had  in  articulating, 
to  which  the  witness  had  previously  testified. 

This  interview  with  the  veterinary  surgeon,  occurring 
about  the  same  time  or  very  near  the  time  when  the  bill  of 
sale  was  executed,  shows  that,  whatever  may  have  been  the 
mental  infirmities  of  Curry,  such  as  his  occasional  loss  of 
speech,  occasional  loss  of  memory,  liability  to  excitement, 
and  the  other  infirmities  detailed  in  the  evidence,  he  was, 
notwithstanding,  able  to  attend  to  his  business,  exhibiting 
on  this  occasion  the  faculties  of  mind,  memory  and  judg- 
ment, and  the  general  intelligence  of  an  ordinary  man  of 
business,  in  the  careful  and  judicious  management  of  his 
affairs.  With  this  evidence  in  the  case,  given  by  one  of  the 
plaintiff's  witnesses,  and  which  must  be  taken  to  be  as  true 
as  any  of  the  evidence  given  by  them,  there  being  nothing 
in  the  case  to  raise  any  doubt  or  question  respecting  it,  the 
VOL.  xii. — 3 
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jury  would  not  have  been  justified  in  finding  upon  the 
other  evidence,  as  matter  of  fact,  that  when  Curry  executed 
the  bill  of  sale,  which  was  on  or  about  or  very  near  the 
same  time — that  is,  on  the  25th  day  of  October,  1880 — that 
his  mind  was  so  greatly  impaired,  diseased  and  unsound, 
that  he  had  not  sufficient  intelligence,  perception,  memory 
and  judgment  to  know  what  he  was  doing,  which  they 
would  have  to  find,  to  justify  their  rendering  a  verdict  for 
the  plaintiff.  To  set  aside,  upon  this  assumption  or  con- 
clusion, an  instrument  given  as  security  for  a  debt,  the 
existence  of  which,  at  least  to  the  amount  of  $725,  is  not 
controverted  by  the  plaintiff's  evidence,  would  require  tes- 
timony much  more  certain  and  satisfactory  than  the  other 
evidence  in  the  case. 

It  will  therefore  be  unnecessary  to  refer  to  the  testimony 
to  show  what  knowledge  the  defendant  had  of  Curry's  con- 
dition, there  being  a  failure  to  establish  the  principal  fact 
that  he  was,  from  mental  imbecility  or  unsoundness  of 
mind,  incapable  of  contracting  when  he  executed  the  bill 
of  sale. 

I  am  therefore  of  opinion  that  the  exceptions  should  be 
overruled  and  judgment  rendered  for  defendant  dismissing 
the  complaint. 

VAN  BRUNT  and  BEACH,  JJ.,  concurred. 
Exceptions  overruled,  and  judgment  accordingly. 


JACOB  DORENDINGER,  Appellant,  against  FRANK  TSCHE- 
CHTELIN, Respondent. 

(Decided  March  loth,  1883.) 

In  an  action  for  the  malicious  prosecution  of  a  former  action  against  plaint- 
iff, in  which  he  was  arrested  upon  an  order  of  arrest  procured  by  defend- 
ant, neither  the  fact  that  such  previous  action  was  dismissed  for  want  of 
prosecution,  nor  the  fact  that  the  order  of  arrest  was  vacated,  is,  of 
itself,  sufficient  evidence  of  want  of  probable  cause. 
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Where  the  former  action  was  itself  an  action  for  malicious  prosecution  of 
defendant  by  plaintiff  upon  a  criminal  charge,  and  on  the  trial  of  this 
action  the  affidavits  upon  which  the  order  of  arrest  in  such  former  action 
was  vacated,  being  admitted  in  evidence  without  objection,  tended  to 
show  that  the  criminal  charge  against  defendant,  upon  which  he  had 
been  arrested,  and  which  was  alleged  by  him  to  have  been  made  by 
plaintiff,  was  in  fact  made  by  another  person,  but  the  testimony  of  wit- 
nesses on  behalf  of  defendant  showed  that  lie  had  every  reason  to  be- 
lieve that  the  charge  was  made  by  plaintiff:  Held,  that  the  jury  were 
fully  justified  in  finding  a  verdict  for  defendant;  for  the  charge  made, 
whether  it  be  the  foundation  of  a  criminal  prosecution  or  of  a  civil 
action,  must  be  shown  to  have  been  wilfully  false  to  establish  that  want 
of  probable  cause,  the  inference  and  natural  conclusion  from  which  is 
that  the  criminal  prosecution  or  civil  suit  was  maliciously  brought. 

At  the  close  of  the  trial  of  the  action,  plaintiff  requested  the  judge  to 
instruct  the  jury  that  if  defendant  had  been  guilty  of  any  fraud  or  wrong 
by  giving  bogus  bail  or  procuring  the  order  of  arrest,  it  would  be  an  ele- 
ment for  the  jury  to  consider  as  to  whether  there  was  malice;  and  the 
judge  declined  to  charge  upon  that  point  any  further  than  he  had  already 
charged.  Held,  that  this  was  not  erroneous,  since  under  the  instructions 
already  given,  the  jury  were  entitled  to  consider  that  circumstance, 
together  with  the  other  evidence,  in  determining  whether  the  defendant 
had  brought  the  action  knowing  that  he  had  no  ground  of  complaint 
against  the  plaintiff;  and  a  finding  that  the  defendant  in  bringing  the 
action  was  actuated  by  malice,  would  not  be  sufficient  to  entitle  the 
plaintiff  to  recover,  in  the  absence  of  affirmative  evidence  establishing 
the  want  of  probable  cause. 

Where,  upon  an  objection  to  a  question  to  defendant  while  under  cross- 
examination  as  a  witness,  it  appeared  that  his  answer  might  tend  to 
expose  him  to  a  charge  of  keeping  a  house  of  ill  fame,  an  offense  pun- 
ishable by  imprisonment  in  the  common  jail:  Held,  that  the  question 
was  properly  excluded ;  although  it  did  not  appear  whether  the  objection 
was  made  by  defendant  himself  or  by  his  counsel,  or  whether  it  was  his 
objection  as  defendant  or  as  witness. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment of  that  court  entered  upon  the  verdict  of  a  jury. 

The  facts  are  stated  in  the  opinion. 
Henri/  Wehle,  for  appellant. 
Alfred  Steckler,  for  respondent. 

CHAKLES  P.  DALY,  Chief  Justice.  —  This  action  was 
brought  by  the  plaintiff  against  the  defendant  for  a  mali- 
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cious  prosecution,  the  malicious  prosecution  relied  upon 
being  also  an  action  for  malicious  prosecution  brought  by 
the  defendant  against  the  plaintiff,  in  which  the  plaintiff 
was  arrested  upon  an  order  of  arrest,  which  order,  upon  the 
application  of  the  defendant  in  that  action  and  the  plaintiff 
in  this,  was  vacated,  and  the  action  was  afterwards  dis- 
missed for  want  of  prosecution. 

It  was  incumbent  upon  the  plaintiff  in  this  action  to  show 
by  affirmative  evidence  that  the  previous  action  for  mali- 
cious prosecution  was  brought  against  him  without  probable 
cause  ;  which,  where  the  facts  are  uncontradicted,  is  a  ques- 
tion of  law  (Bulkley  v.  Keteltas,  6  N.  Y.  384). 

To  prove  the  want  of  probable  cause,  the  plaintiff,  Dor- 
endinger,  gave  in  evidence  the  order  upon  which  he  was 
arrested  in  the  previous  action,  and  the  affidavit  of  Tschech- 
telin,  the  plaintiff  in  that  action,  upon  which  the  order  was 
founded.  Doreiidinger,  who  was  examined  as  a  witness, 
testified  to  the  fact  of  his  arrest ;  that  he  was  in  the  cus- 
tody of  the  sheriff  for  three  hours  ;  the  expense  to  which  he 
was  put  thereby ;  and  that  he  made  an  affidavit  on  the 
motion  to  vacate  the  order  of  arrest,  as  to  whether  he  had 
anything  to  do  with  obtaining  the  defendant  Tschechtelin's 
arrest.  Dorendinger's  counsel  then  gave  in  evidence  the 
order  to  show  cause  why  the  order  of  arrest  should  not  be 
vacated,  and  seven  affidavits,  upon  which  the  motion  was 
made.  It  is  said  in  the  case  that  he  also  gave  in  evidence 
the  order  vacating  the  order  of  arrest,  but  it  does  not  appear 
in  the  case.  He  also  gave  in  evidence  an  order  dismissing 
the  previous  action  for  want  of  prosecution,  and  the  judg- 
ment entered  up  to  that  effect  against  Tschechtelin,  adjudg- 
ing costs  in  the  action  to  Dorendinger ;  upon  which  evidence 
the  plaintiff  rested. 

The  fact  that  that  action  was  dismissed  for  want  of  prose- 
cution was  not,  of  itself,  sufficient  evidence  of  the  want  of 
pipbable  cause  (Sinclair  v.  Mdred,  4  Taunt.  7),  though  it 
would  be  prima  facie  evidence,  if  the  action  had  been  vol- 
untarily discontinued  (Burhans  v.  Sanford,  19  Wend.  417). 

Nor  would-  the  fact  that  the  order  of  arrest  was  vacated, 
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of  itself,  be  sufficient  evidence  of  a  want  of  probable  cause, 
as  the  action  could  still  be  prosecuted,  the  only  effect  of 
that  order  being  to  release  Dorendinger  from  arrest  pending 
the  action. 

Nor  could  the  affidavits  upon  which  he  moved  for  the 
order  vacating  the  arrest  be  received  in  this  action  as  proofs 
of  the  facts  alleged  in  them.  If  they  could  even  have  been 
received  to  show  the  grounds  upon  which  the  order  of  arrest 
was  vacated,  which  is  questionable,  they  did  not  show  it,  for 
several  grounds  are  enumerated  in  the  order  to  show  cause, 
and  as  the  order  vacating  the  arrest  is  not  in  the  case,  it 
does  not  appear  upon  what  ground  the  defendant  was  dis- 
charged from  the  arrest.  But  the  defendant  allowed  these 
affidavits  to  be  given  in  evidence  without  objection,  so  that 
the  jury  were  entitled  to  take  them  into  consideration;  and 
the  facts  alleged  in  them  would,  if  uncontradicted,  be  sat- 
isfactory evidence  of  a  want  of  probable  cause  for  bringing 
the  action  for  a  malicious  prosecution,  as  they  state  that 
Dorendinger  made  no  charge  at  the  Eldridge  Street  Police 
Station  against  Tschechtelin  on  the  22d  of  March,  1882,  as 
alleged  in  the  affidavit  upon  which  the  order  of  arrest  was 
granted ;  that  the  only  charge  upon  which  Tschechtelin 
was  arrested  and  detained  that  day  was  a  charge  of  assault 
arid  battery,  preferred  by  one  Charles  Honegger  against  him. 
That  this  was  corroborated  by  what  appeared  upon  the 
examination  of  the  record  or  blotters  kept  in  the  Eldridge 
Street  Police  Station  and  the  Third  District  Police  Court, 
in  which  the  charge  made  by  Honegger  is  recorded,  and 
upon  which  there  is  no  entry  of  any  charge  made  by  Doren- 
dinger against  Tschechtelin  for  an)'  cause  whatever.  And 
it  further  appeared  by  these  affidavits  that  a  fraud  was  per- 
petrated, alike  upon  the  court  and  the  sureties  who  signed 
the  undertaking  given  upon  the  arrest,  who  were  procured 
by  Tschechtelin,  and  who,  in  his  presence  and  by  the  instru- 
mentality of  his  attorney  and  of  a  notary,  were  induced  to 
sign  the  undertaking  in  ignorance  of  its  contents,  and  to 
sign  the  affidavits  taken  by  the  notary,  which  were  false, 
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the  sureties  having  no  pecuniary  means  whatever,  being 
wholly  worthless. 

The  fact  of  bringing  an  action  for  an  alleged  criminal 
prosecution,  which  Dorendinger  had  never  instituted,  of 
which  there  was  no  record  at  the  police  station  or  the  police 
courts,  and  fraudulently  procuring  such  an  undertaking 
to  enable  Tschechtelin  in  that  action  to  obtain  an  order  for 
the  arrest  of  Dorendinger,  was  ample  evidence  of  a  want 
of  probable  cause  for  the  action ;  and  for  the  inference 
which  a  jury  may  draw  from  the  want  of  probable  cause, 
that  it  was  brought  maliciously.  There  was  the  affidavit  on 
which  the  order  of  arrest  was  made,  alleging  that  Doren- 
dinger caused  Tschechtelin  to  be  arrested  and  locked  up  in 
the  Eldridge  Police  Station  on  a  charge  of  having  robbed 
him  of  a  gold  watch,  and  the  affidavit  of  Dorendinger, 
denying  that  any  such  charge  had  been  made  by  him,  which 
denial  was  corroborated  by  affidavits  made  by  t\vo  other 
persons.  Testimony  of  this  description,  in  the  form  of 
affidavits,  was  of  a  very  unsatisfactory  kind  in  an  action  of 
this  nature ;  but  as  the  defendant  allowed  it  to  come  in. 
without  objection,  the  jury  were  entitled  to  consider  it. 

The  evidence  on  the  part  of  the  defendant,  in  answer  to 
this  presumptive  case  of  the  want  of  probable  cause,  was 
of  a  weightier  character,  being  the  oral  evidence  of  wit- 
nesses who  could  be  and  were  subjected  to  cross-examina- 
tion, and  which,  as  they  were  evidently  believed,  fully 
justified  the  jury  in  finding  a  verdict  for  the  defendant. 
It  was  that  such  a  charge  was  made  at  the  police  station ; 
that  Dorendinger  was  the  leader  in  an  outrageous  assault 
made  by  him  and  two  or  three  associates  upon  Tsehechteliu, 
in  his  bar-room,  in  which  they  tore  his  watch  out  of  his 
pocket,  and  during  which  Dorendinger  went  out  on  the 
sidewalk,  called  the  police  and  told  them  to  arrest  Tschech- 
telin, which  they  did,  and  brought  him  to  the  police  station, 
where  Dorendinger  made  the  charge  that  Tschechtelin  had 
stolen  his  watch,  and  the  defendant  was  locked  up  in  the 
station  house  until  the  following  morning,  when  he  was 
discharged.  It  was  evidence  showing  that  Tschechtelin 
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had  every  reason  to  believe  that  he  had  been  arrested  and 
incarcerated  upon  a  criminal  charge  made  by  Dorendinger, 
and  if  this  was  the  case,  the  previous  action  was  not  one 
maliciously  brought  without  probable  cause  (Seibert  v. 
Price,  5  Watts  &  S.  438 ;  Foshay  v.  Ferguson,  2  Denio  617), 
for  the  charge  made,  whether  it  be  the  foundation  of  a 
criminal  prosecution,  or  of  a  civil  action,  must  be  shown  to 
have  been  wilfully  false  (Cohen  v.  Morgan,  6  Dowl.  &  R.,  8; 
Johnson  v.  Sutton,  1  Term  540 ;  2  Greenleaf  Evid.  453),  to 
establish  that  want  of  probable  cause,  the  inference  and 
natural  conclusion  from  which  is  that  the  criminal  prosecu- 
tion or  civil  suit  was  maliciously  brought. 

In  the  course  of  the  trial  the  defendant,  upon  cross- 
examination,  testified  that  he  lived  in  a  lodging-house  kept 
by  a  woman  whom  he  named.  He  was  asked  whether  she 
was  a  friend  of  his,  and  the  question  was  excluded  under 
the  plaintiff's  exception.  The  defendant  was  then  asked 
what  kind  of  a  house  it  was,  which  was  objected  to  and 
excluded.  The  plaintiff's  counsel  then  offered  to  show 
that  the  witness  was  a  keeper  of  a  house  of  ill-fame,  which 
being  objected  to,  the  objection  was  sustained  and  the 
plaintiff  excepted.  This,  as  we  understand  it,  was  an  offer 
to  prove  by  the  defendant's  examination  that  he  kept  a 
house  of  ill-fame,  an  offense  for  which  he  might  be  sub- 
jected, as  a  disorderly  person,  to  six  months'  imprisonment 
in  the  common  jail  (1  Rev.  Stat.  638-640,  §§  1-10).  A 
witness  is  not  bound  to  answer  whether  he  has  been  guilty 
of  such  an  offense.  If  it  appears  upon  the  face  of  a  ques- 
tion that  an  affirmative  answer  to  it  may  expose,  or  tend  to 
expose,  the  witness  to  a  criminal  charge,  or  to  a  penal 
liability,  or  to  any  kind  of  punishment,  the  witness  is  not 
bound  to  answer  it.  The  right  of  a  man  to  refuse  to 
answer  in  such  a  case,  is,  in  the  language  of  Phillips,  a 
right  of  self-defense ;  for  if  he  has  a  right  to  defend  him- 
self against  a  criminal  charge,  he  must  also  have  the  right 
not  to  expose  himself  to  such  a  charge  (2  Phillips  Evidence 
417).  Where  such  a  question  is  put,  a  party,  however, 
has  no  right  to  object  on  the  ground  that  the  answer  may 
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criminate  the  witness  ;  for  the  right  to  refuse  to  answer  it 
is  a  personal  privilege  of  the  witness,  which  he  may  waive 
if  he  th.inks  proper;  and,  therefore,  if  he  interposes  no 
objection  the  question  may  be  answered.  But  when  such 
a  question  is  put,  it  is  due  to  the  witness  that  the  court 
should  advise  him  of  his  privilege  to  answer  it  or  not,  as  lie 
thinks  proper,  that  he  may  be  fully  informed  of  his  rights, 
and  if  he  refuses  to  answer,  in  the  exercise  of  his  privilege, 
no  inference  of  the  truth  of  the  fact  inquired  about  is  to 
be  drawn  from  that  circumstance  (Rose  v.  Blakemore,  Ryan 
&  Moo.  382 ;  Rex  v.  Watson,  2  Stark.  N.  P.  158 ;  People  v. 
Bodine,  1  Denio  281 ;  People  v.  Carroll,  3  Park.  Cr.  73 ; 
Taylor  v.  Wood,  2  Edvv.  94;  Stewart  v.  Turner,  3  Edw. 
458 ;  Southard  v.  Rexford,  6  Cowen  255 ;  Paxton  v.  Doug- 
las, 16  Vesey  239;  Henry  v.  Salina  Bank,  1  N.  Y.  83; 
1  Greenleaf  on  Evid.  §  451). 

Whether  the  witness  was  advised  of  his  privilege  does 
not  appear  from  the  case  as  settled;  nor  whether  the 
objection  was  made  by  the  defendant  himself  or  by  his 
counsel.  All  that  appears  is  that  the  question  was  objected 
to,  and  as  the  defendant  was  himself  the  witness,  it  was 
necessarily  his  objection,  and  we  cannot  distinguish,  from 
what  is  before  us,  between  his  objection  as  a  defendant  aucl 
as  a  witness. 

The  defendant  having  objected  to  it,  the  judge  was 
right  in  refusing  to  allow  the  plaintiff's  counsel  to  show  by 
the  question  put  to  the  defendant  that  he  was  the  keeper 
of  a  house  of  ill-fame. 

The  judge  charged  the  jury  that  they  should  find  for  the 
defendant,  unless  they  found  that,  at  the  time  he  procured 
the  plaintiff's  arrest,  he  knew  he  had  no  real  cause  of  com- 
plaint against  him  ;  and  if  through  malice  the  defendant 
procured  the  order  of  arrest,  and  had  the  defendant  arrested, 
the  plaintiff  was  entitled  to  a  verdict.  This  was  equivalent 
to  saying  that,  if  the  defendant  knew  when  he  brought  the 
action  that  he  had  no  real  cause  of  complaint,  that  he 
brought  it  without  probable  cause,  and  from  malice,  as 
necessarily  inferable  from  the  want  of  probable  cause. 
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Under  this  instruction,  the  jury  was  entitled  to  consider 
the  whole  and  every  part  of  the  evidence,  and  the  judge 
was  not  called  upon  to  instruct  them  that  one  particular 
part  qf  it  would  be  an  element  for  them  to  consider  as  to 
whether  there  was  malice.  After  this  very  comprehensive 
charge  he  was  requested  to  instruct  the  jury  that  if  the 
defendant  had  been  guilty  of  any  fraud  or  wrong  by  giving 
bogus  bail  or  procuring  the  order  of  arrest,  it  would  be  an 
element  for  the  jury  to  consider  as  to  whether  there  was 
malice,  and  the  judge  declined  to  charge  upon  that  point 
any  further  than  he  had  already  charged. 

As  there  was  no  contradiction  as  to  the  manner  in  which 
the  worthless  securities  had  been  procured  in  the  action, 
the  jury  were  entitled,  under  the  instruction  given,  to  con- 
sider that  circumstance,  together  with  the  other  evidence, 
in  determining  whether  the  defendant  had  brought  the 
action  knowing  he  had  no  ground  of  complaint  against  the 
plaintiff,  and  the  judge  was  not  called  upon  afterwards  to 
instruct  them  that  they  might  consider  this  circumstance  in 
determining  whether  there  was  malice,  for  the  finding  that 
the  defendant  in  bringing  the  action  was  actuated  by  malice 
would  not  be  sufficient  to  entitle  the  plaintiff  to  recover,  it 
being  well  settled  that  the  existence  of  express  malice  is 
not  enough  to  sustain  the  action,  which  can  be  maintained 
only  by  affirmative  evidence  establishing  the  want  of  proba- 
ble cause  (Foshay  v.  Ferguson,  2  Denio  619 ;  2  Greenleaf 
Evid.  §  453). 

In  refusing  the  request  asked,  the  judge  added  that  if 
the  defendant  had  been  guilty  of  any  fraud  against  the 
court,  and  the  attention  of  the  court  was  directed  to  it,  the 
court  would  see  that  the  guilty  persons  were  punished  for 
the  wrong  in  proceedings  for  contempt;  but  that  these 
things  did  not  enter  into  the  disposition  of  this  case,  which 
hinged  upon  malice  or  want  of  probable  cause. 

It  is  claimed  upon  the  appeal  that  this  must  have  misled 
the  jury  into  the  belief  that  the  plaintiff  had  another 
remedy.  I  do  not  exactly  understand  what  the  appellant 
means  by  this  suggestion,  or  how  what  the  judge  here  said 
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would  have  the  effect  of  leading  the  jury  to  suppose  that 
the  plaintiff  had  another  remedy  than  this  action  for  the 
alleged  injury  he  had  received  ;  nor  is  it  material  to  inquire, 
for  these  remarks  of  the  judge  were- not  excepted  to,  the 
exception  being  to  his  refusal  to  charge  as  he  had  been 
requested  to. 

I  see  nothing  in  the  exceptions  at  folio  67,  nor  is  the 
objection  at  folio  61  available  upon  appeal. 

The  judgment  should  be  affirmed. 

VAN  BRUNT  and  BEACH,  JJ.,  concurred. 
Judgment  affirmed. 


JOHN  N.  HAYWARD,  Respondent,  against  THE  KNICKER- 
BOCKER LIFE  INSURANCE  COMPANY,  Appellant. 

(Decided  March  15th,  1883.) 

An  agreement  indorsed  upon  the  back  of  a  policy  of  life  insurance,  that 
"In  case  the  holder  of  this  policy  wishes  to  cancel  it  after  three  annual 
premiums  have  been  paid,  a  fair  proportion  of  the  premiums  will  be 
returned,  if  applied  for  before  the  policy  has  expired,"  is  not  void  for 
uncertainty;  in  an  action  thereon  by  the  insured,  it  may  be  shown  by 
extrinsic  evidence  what  would  be  a  fair  proportion  of  the  premiums  to 
be  returned;  and  for  that  purpose  expert  testimony  showing  the  sur- 
render value  is  competent. 

The  insured  is  not  estopped  from  urging  such  claim  by  continuing  to  make 
"  payments  of  premiums  pending  the  action. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

In  December,  1864,  the  defendant  issued  its  policy  to  the 
plaintiff  for  $10,000,  at  an  annual  premium  of  $351.70. 
Among  the  conditions  on  the  back  of  the  policy  was  the 
following:  "In  case  the  holder  of  this  policy  wishes  to 
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cancel  it  after  three  annual  premiums  have  been  paid,  a 
fair  proportion  of  the  premiums  will  be  returned,  if  applied 
for  before  the  policy  has  expired." 

After  the  payment  of  fifteen  annual  premiums  the  plaint- 
iff made  the  application  provided  for.  It  was  refused,  and 
this  action  was  brought  to  recover  a  fair  proportion  of  the 
premiums.  While  the  action  was  pending,  arid  before  trial, 
the  plaintiff  paid  additional  premiums  and  served  a  supple- 
mental complaint  containing  this  fact.  The  action  was 
referred  and  judgment  entered  in  plaintiff's  favor  upon  the 
referee's  report.  From  the  judgment  the  defendant  ap- 
pealed. 

Henri/  W.  Johnson,  for  appellant. 
William  Barnes,  for  respondent. 

BEACH,  J. — [After  stating  the  facts  as  above.] — The 
payment  of  premiums  after  the  commencement  of  this 
action  undoubtedly  kept  the  policy  in  force,  yet  does  not 
estop  the  plaintiff  from  urging  the  claim  asserted  in  this 
action.  The  policy  contained  two  independent  promises 
made  by  the  insurer.  One  was  to  pay  its  amount  upon 
plaintiff's  death,  the  other  to  return  a  fair  proportion  of 
premiums  paid  upon  proper  demand.  No  right  of  the  de- 
fendant has  been  affected  by  the  continued  payment  of 
premiums,  and  it  is  difficult  to  imagine  how  any  could  be. 
There  is  a  lack  of  every  element  constituting  an  estoppel 
in  pais.  The  payment  of  premiums  was  neither  inconsist- 
ent nor  irreconcilable  with  the  right  the  plaintiff  here  asserts 
or  the  position  he  assumes,  and  no  action  of  the  defendant 
has  been  founded  upon  such  payment.  The  supposititious 
situation  suggested  on  behalf  of  appellant,  arising  from  an 
assignment  of  the  judgment  in  this  action  to  one  party,  and 
of  the  policy  to  another  ignorant  of  the  judgment,  and  the 
plaintiff's  death,  raises  no  legal  difficulty.  By  final  judg- 
ment in  this  action  the  defendant  is  relieved  from  any  claim 
under  the  policy  from  the  death  of  the  insured.  Its  pur- 
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chaser  under  the  circumstances  supposed  would  take  no 
more  than  his  assignor  possessed,  and  would  have  his  legal 
remedy  against  him  for  the  sale  of  a  worthless  chose  in 
action.  Payment  of  the  premiums  pending  suit  was  but 
wise  precaution,  because  if  the  plaintiff  should  eventually 
be  held  not  entitled  to  recover  here  he  would  be  utterly 
remediless,  should  the  policy  have  lapsed.  He  is  not  called 
upon  to  surrender  one  right  until  the  other  shall  be  finally 
established. 

This  agreement  is  not  void  for  uncertainty.  No  ambi- 
guity appears  in  its  wording.  Substantially  the  defendant 
agreed  at  any  time  after  the  payment  of  three  annual  pre- 
miums to  return  a  fair  proportion  of  the  premiums,  if  the 
plaintiff  should  desire  to  cancel  the  policy  and  make  the 
application  before  it  had  expired.  The  meaning  is  clearly 
und  intelligibly  expressed  by  the  use  of  words  appropriate 
and  well  understood.  There  is  no  objection  in  such  a  case 
to  extrinsic  evidence,  showing  what  would  be  a  fair  propor- 
tion of  premiums  to  be  returned.  Equal  uncertainty  would 
exist  in%a  written  contract  to  pay  a  fair  amount  for  anything 
bought.  The  result  of  the  agreement  is  a  purchase  and 
cancellation  by  the  company  of  its  contract  at  the  desire  of 
the  other  party.  The  insured  has  paid  a  certain  sum  for 
the  contract  he  now  desires  to  cancel,  upon  receipt  of  a  fair 
proportion  of  what  has  been  paid.  This  would  seem  to  be 
the  present  value  of  the  contract  he  holds  ;  in  other  words, 
the  worth  now  of  that  which  his  premiums  have  created 
and  sustained.  Upon  this  theory  expert  evidence  showing 
the  surrender  value  of  the  policy  was  competent.  The 
referee  has  found  this  from  diverse  calculations,  and  his 
conclusion  is  fully  sustained  by  the  proofs. 

The  fifth  finding  of  fact  is  not  objectionable,  although 
unnecessary,  and  the  third  conclusion  of  law  was  not 
founded  upon  it,  but  on  the  decision  of  Mr.  Justice  DALY. 
The  eighth  and  ninth  findings  of  fact  include  conclusions 
of  law,  but,  although  inartistically  drawn  and  designated, 
should  not  affect  the  judgment,  being  otherwise  correct. 


NEW  YORK— MARCH,  1883.  45 

Hughes  v.  Sun  Mut.  Ins.  Co. 

The  other  exceptions  taken  are  thought  to  be  covered  by 
prior  portions  of  this  opinion. 

The  judgment  should  be  affirmed,  with  costs  and  dis- 
bursements. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  BRUNT,  J.,  con- 
curred. 

Judgment  affirmed,  with  costs. 


JAMES   HUGHES,  Appellant,  against  THE   SUN    MUTUAL 
INSURANCE  COMPANY,  Respondent. 

(Decided  March  15th,  1883. ) 

On  the  trial  of  an  action  by  the  owner  of  a  vessel  against  insurers  of  her 
cargo  of  coal,  it  appeared,  from  evidence  on  the  part  of  plaintiff,  that 
the  vessel,  while  navigating  Long  Island  Sound,  and  when  near  her  port 
of  destination,  was  submerged  by  a  storm ;  but  before  she  sank,  a  buoy 
was  attached  to  her  bow  by  the  master,  so  that  she  might  easily  be  found. 
Plaintiff  testified  that  he  made  an  offer  to  the  insurers  of  the* vessel  to 
abandon  her  to  them,  if  they  would  pay  as  for  a  total  loss ;  but  they 
refused,  intending  to  raise  and  carry  her  to  the  port  of  destination, 
which,  under  the  policy,  they  were  entitled  to  do  "for  the  benefit  of  all 
concerned,  and  without  prejudice  to  the  rights  of  either  party."  It 
further  appeared  that  defendants,  who,  as  insurers  of  the  cargo,  had 
become  subrogated  to  the  rights  of  the  owners  of  the  coal,  united  with 
the  insurers  of  the  vessel  in  employing  wreckers  to  raise  the  vessel  for  a 
specified  sum,  to  be  apportioned  between  the  vessel  and  the  cargo  ac- 
cording to  the  law  and  usage  of  general  average;  that  the  wreckers 
raised  the  vessel  and  brought  her,  with  the  coal  in  her,  to  her  port  of 
destination;  and  that  these  defendants,  denying  the  plaintiff's  right  to 
freight  and  his  lien  for  it,  and  notwithstanding,  as  he  testified,  he  for- 
bade their  taking  away  the  coal  without  payment  of  the  freight,  directed 
the  wreckers  to  sell  the  coal,  which  the  latter  did,  and,  after  retaining 
out  of  the  proceeds  the.  proportion  of  their  own  compensation  charge- 
able upon  the  cargo,  paid  over  the  residue  to  defendants.  The  evidence 
for  defendants,  however,  was  that  they  did  not  know,  when  joining 
with  the  insurers  of  the  vessel  in  raising  it,  that  the  latter  were  acting 
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on  plaintiffs  behalf  to  save  a  total  loss,  and  suoposed  they  were  raising 
the  vessel  to  protect  themselves  from  the  full  insurance;  and  defendants 
further  endeavored  to  show  an  abandonment  of  the  cargo  by  plaintiff  to 
them,  which,  however,  he  denied.  Held,  that  even  if  defendants  sup- 
posed there  had  been  an  abandonment  of  both  the  vessel  and  cargo,  and 
that  by  uniting  with  the  insurers  of  the  vessel,  they  were  engaging  for 
the  recovery  of  the  cargo  they  had  insured,  as  property  lost  and  aban- 
doned to  the  owners  and  insurers,  their  mistake  could  not  affect  plaint- 
iff's rights;  that  the  conflict  of  evidence  as  to  abandonment  of  the  cargo 
by  plaintiff  to  defendants  presented  a  question  for  the  jury,  and  the 
court  could  not  assume,  as  ground  for  dismissing  the  complaint,  that 
plaintiff  had  so  abandoned  the  cargo  and  thereby  relinquished  the  freight; 
but  that,  even  upon  the  conflict  in  the  evidence,  there  was  no  abandon- 
ment either  of  the  vessel  or  cargo;  that  therefore,  when  the  vessel  was 
brought  into  the  port  of  destination,  plaintiff  was  entitled,  after  the 
wreckers  were  paid,  to  possession  of  her  and  her  cargo,  and,  the  cargo 
being  then  capable  of  delivery,  he  had  a  lien  upon  it  for  his  freight;  and 
if  he  lost  his  lien  through  the  wrongful  act  of  defendants,  the  injury 
being  permanent,  he  could  recover  from  them  as  his  damages  the  amount 
of  his  lien  and  interest. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint. 

The  facts  are  stated  in  the  opinion. 
Edward  D.  McCarthy,  for  appellant. 
H.  Kettell)  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice.— I  think  the  complaint 
in  this  case  was  erroneously  dismissed.  The  general  rule  is, 
in  respect  to  the  carriage  of  goods  by  sea,  that  if  they  are 
delivered  at  the  port  of  destination,  however  much  they 
may  be  damaged,  unless  it  arose  from  the  act  of  the  carrier, 
freight  is  earned  (Sugg  v.  The  Augusta  Ins.  £c.  Co.,1  How. 
[U.  S.]  595 ;  Griswold  v.  New  York  Ins.  Co.,  3  Johns.  322  ; 
2  Phillips  Ins.  §  1643),  and  it  would  make  no  difference,  I 
think,  in  the  application  of  this  rule  in  the  present  case, 
that  the  vessel  was  raised  and  brought  with  the  cargo  to  the 
port  of  destination  by  the  insurers  of  the  vessel,  in  pursu- 
ance of  a  provision  in  the  policy  that  entitled  them  to 
do  so. 
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The  policy  between  the  insurers  of  the  vessel  and  the 
plaintiff,  who  was  her  owner,  provided  that  he  "should  not 
have  the  right  to  abandon  her,  except  in  the  case  of  an 
absolute  total  loss,  and  that  the  acts  of  the  insurers  in 
recovering,  saving  and  preserving  the  property  insured,  in 
the  event  of  disaster,  should  not  be  considered  as  a  waiver 
or  acceptance  of  an  abandonment;  nor  as  either  affirming 
or  denying  their  liability  under  the  policy ;  but  as  done  for 
the  benefit  of  all  concerned,  without  prejudice  to  the  rights 
of  either  party." 

The  vessel  met  with  a  disaster  in  a  heavy  storm  upon 
Long  Island  Sound,  within  six  miles  of  New  Haven,  which 
was  the  port  of  destination.  She  lost  two  planks  from  her 
bow,  and  sank  in  about  forty  feet  of  water. 

The  plaintiff,  with  the  intention  of  abandoning  her,  sub- 
mitted to  the  Buffalo  Insurance  Company,  who  had  insured 
her  to  the  extent  of  §1,200,  proof  of  a  total  loss,  but  Mr. 
Carpenter,  the  general  manager  of  the  company,  refused  to 
receive  it,  telling  the  plaintiff  that  he  could  not  abandon 
her,  as  the  company  intended  to  raise  her,  which  they  did. 

The  vessel  was  then  simply  derelict ;  that  is,  abandoned 
through  an  overwhelming  necessity,  having  been  sunk  by 
force  of  the  elements  to  the  bottom  of  Long  Island  Sound, 
in  the  place  where  the  disaster  happened  to  her,  a  buoy 
having  been  attached  to  her  bow  before  she  sank,  so  that 
the  spot  where  she  lay  might  easily  be  found.  This  was 
not  such  an  abandonment  as  would  divest  the  owner  of  his 
property  in  the  vessel,  for  that  results  only  where  an  aban- 
donment is  made  voluntarily  by  an  owner  with  his  free  con- 
sent (1  Abb.  U.  S.  Pract.  575  ;  2  Phillips  Ins.  §§  1490, 
1525,  1526,  1527). 

The  plaintiff  was  willing  and  offered  to  abandon  her  if 
his  indemnitors  would  under  the  policy  pay  as  for  a  total 
loss,  which  they  would  not  and  could  not  be  required  to  do, 
as  the  vessel  was  merely  submerged  (2  Phillips  Ins.  §§  1526, 
1527). 

They  determined  to  raise  and  carry  her  into  the  port  of 
destination,  which  they  had  a  right  to  do,  as  the  policy  ex- 
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pressed  it,  "for  the  benefit  of  all  concerned,  and  without 
prejudice  to  the  rights  of  either  party."  If  the  under- 
writers had  accepted  the  plaintiff's  offer  to  abandon,  and 
paid  him  as  for  a  total  loss,  then,  as  the  vessel  was  raised 
and  brought  with  her  cargo  into  the  port  of  destination  by 
wreckers  employed  by  the  insurers  of  the  vessel  and  the 
insurers  of  the  cargo,  the  latter  having  been  subrogated  to 
the  rights  of  the  owners  of  the  cargo,  the  freight  would  be 
apportioned  pro  rata  itineris,  the  owner  retaining  what  was 
earned  previous  to  the  disaster,  and  that  subsequently 
earned  would  go  to  those  to  whom  the  vessel  was  aban- 
doned, and  who  brought  her  into  port  (United  Ins.  Co.  v. 
Lennox,  1  Johns.  Cas.  377 ;  Davy  v.  Hallett,  3  Cai.  20 ; 
Ooolidge  v.  Gloucester  Ins.  Co.,  15  Mass.  341 ;  Hubbell  v. 
Great  Western  2ns.  Co.,  74  N.  Y.  260,  261 ;  3  Kent's  Com. 
333). 

If  the  owner  had  raised  the  vessel  himself  and  brought 
her  with  her  cargo  of  coal  into  New  Haven,  or  if  that  ser- 
vice had  been  rendered  by  salvors,  instead  of  a  company, 
for  a  stipulated  sum,  then  there  would  be  no  question,  under 
the  general  rule,  of  the  plaintiff's  right  to  the  freight,  and 
of  his  lien  upon  the  cargo  for  the  payment  of  it  (Hubbell 
v.  G-reat  Western  Ins.  Co.,  74  N.  Y.  258,  262  ;  Allen  v.  Mer- 
cantile Mut.  Ins.  Co.,  44  N.  Y.  437)  ;  for  the  freight  would 
then  have  been  earned,  notwithstanding  the  delay  caused 
by  the  disaster.  This  being  the  rule,  it  appears  to  me  that 
it  can  make  no  difference  to  the  owners  of  the  cargo  whether 
this  was  done  by  the  plaintiff  himself  or  his  iudemnitors. 
The  result  in  both  cases  would  be  the  same ;  and,  as  was 
said  in  the  above  cited  case  of  Hubbell  v.  Great  Western 
Ins.  Co.  (p.  263),  there  is  no  equity  in  allowing  insurers  on 
cargo  to  take  it  free  of  freight.  If  the  plaintiff  had  not 
been  indemnified  he  would,  to  earn  the  freight,  have  had  to 
do,  and  probably  would  have  done,  at  the  expense  of  the 
vessel  and  cargo,  what  his  indemnitors  did.  As  the  vessel, 
however,  was  insured,  he  preferred,  instead  of  doing  this, 
to  abandon  her  to  the  insurance  company,  if  they  would 
pay  as  for  a. total  loss,  which  they  would  not.  This  does 
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not  prove  that  there  hiid  been  an  abandonment  by  him  of 
the  cargo  to  the  owner.  It  simply  shows  that  he  was  will- 
ing to  abandon  her  in  a  contingency  that  never  happened — 
the  agreement  by  his  insurers  to  pay  him  for  a  total  loss ; 
and  it  is  not  by  what  he  wished  to,  or  was  willing  to  do, 
but  by  what  he  did,  or  omitted  to  do,  that  the  plaintiffs 
right  to  the  freight  can  be  affected,  the  cargo  having  been 
brought  to  the  port  of  destination. 

The  insurers  of  the  cargo,  after  they  were  subrogated  to 
the  rights  of  the  owner,  united  with  the  insurers  of  the 
vessel,  in  accepting  the  proposals  of  the  wreckers  to  raise 
her  for  -$1,000,  "  to  be  apportioned  between  the  boat  and  the 
cargo,  according  to  the  law  and  usage  of  general  average  in 
such  cases."  This  would  not  affect  the  question  of  freight, 
for  the  cargo  as  well  as  the  vessel  had  each  to  bear  their 
due  proportion  of  the  expense  of  raising  her,  as  by  that 
both  the  vessel  and  the  cargo  were  saved  (Birkley  v.  Pres- 
grave,  1  East  228). 

Where,  by  the  perils  of  the  sea,  the  goods  are  in  a  situa- 
tion of  danger,  expenses  necessarily  incurred  for  saving  or 
taking  care  of  them  are  not  chargeable  against  the  ship- 
owner, or  the  freight,  but  against  the  cargo,  which  charge 
upon  the  goods  in  no  way  prevents  the  earning  of  freight 
if  the  goods  are  brought  to  the  port  of  destination  and  can 
be  delivered  (Hubbell  v.  Great  Western  Ins.  Co.,  supra,  260, 
261  ;.  Heyliger  v.  New  York  Firemen  Ins.  Co.,  11  Johns.  85 ; 
Bradhurst  v.  Columbian  Ins.  Co.,  9  Johns.  14 ;  Briggs  \. 
Merchant  Traders  £c.  Assoc.  Co.,  13  Q.  B.  167;  Job  \. 
Langton,  6  Ellis  &  B.  779). 

The  act  of  the  defendants,  therefore,  as  the  subrogated 
owners  of  the  cargo,  in  uniting  with  the  insurers  of  the  ves- 
sel in  employing  the  wreckers  to  raise  her,  as  it  was  not 
done  at  the  plaintiff's  request,  or  from  any  offer  made  by 
him  to  surrender  the  cargo  to  them,  was  their  own  volun- 
tary act.  They  incurred  no  personal  liability  thereby.  The 
agreement  of  the  wreckers  was  that  the  $1,000,  for  which 
they  agreed  to  raise  her,  was  to  be  apportioned  between  the 
vessel  and  the  cargo,  according  to  the  law  and  usage  of 
VOL.  xn. — 4 
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general  average.  If  they  did  not  succeed  in  raising  her 
they  would  not  get  anything ;  and  if  they  did,  the  vessel 
and  cargo  were  proportionally  chargeable  with  the  payment 
of  their  reward.  If  the  defendants  had  not  united  at  all, 
and  the  Buffalo  Insurance  Company  had  alone  employed 
the  wreckers  that  raised  her,  the  cargo  which  had  been 
saved  thereby  would  have  had  to  bear  its  due  proportion  of 
the  expense  incurred  in  preserving  it,  in  whatever  mode  its 
proportion  was  ascertained,  either  by  a  voluntary  submis- 
sion to  an  adjustment  by  general  average,  or  through  the 
instrumentality  of  a  court  of  admiralty.  The  defendants, 
as  subrogated  owners  of  the  cargo,  were  interested  in  the 
amount  of  the  expense,  a  proportionable  part  of  which 
would,  under  any  circumstances,  be  chargeable  upon  the 
cargo  if  rescued,  and  by  uniting  with  the  insurers  of  the 
vessel  they  had  the  advantage  of  fixing  beforehand  what 
the  reward  should  be.  This,  as  I  have  said,  was  their  own 
voluntary  act,  which  they  did  in  their  own  interest  as  owners 
of  the  cargo.  For  doing  it  they  had  a  motive  entirely  inde- 
pendent of  the  question  of  freight;  and  this  act  can  in  no 
way  be  construed  as  a  surrender  or  abandonment  of  the 
cargo  to  them  by  the  plaintiff. 

In  addition  to  this,  it  appears  that  they,  or  rather  their 
president,  Mr.  Paulison,  did  not  know  that  the  plaintiff's 
indemnitors — the  Buffalo  Insurance  Company — in  exercis- 
ing the  right  it  had  reserved  under  its  policy,  had  to  raise 
the  vessel  for  the  benefit  of  all  concerned ;  for  Mr.  Paulison 
testifies  that  he  did  not  know  that  that  company  were  act- 
ing on  the  plaintiff's  behalf  in  order  to  save  a  total  loss, 
but  supposed  they  were  raising  the  boat  to  protect  them- 
selves from  the  full  insurance,  and  by  raising  it  and  taking  it 
to  New  Haven,  to  save  that  right.  Being  ignorant  there- 
fore of  what  was  contained  in  the  policy  upon  the  vessel, 
which  Paulison  testified  he  afterwards  found  out,  the  defend- 
ant may  have  supposed  that  there  had  been  an  abandon- 
ment of  both  the  vessel  and  cargo,  and  that,  by  uniting 
with  the  insurers  of  the  vessel,  after  an  abandonment,  they 
were  engaging  for  the  recovery  of  the  cargo  they  had  in- 


NEW  YORK— MARCH,  1883.  51 

Hughes  v.  Sun  Mut.  Ins.  Co. 

surecl,  as  property  lost  and  abandoned  to  the  owners  and 
insurers.  Their  mistake,  if  they  acted  under  this  impres- 
sion, could  not  affect  the  plaintiff's  rights. 

The  wrecking  company  were  in  the  actual  possession  of 
the  vessel  and  her  cargo  when  she  was  brought  into  New 
Haven,  but  both  were  deliverable  up  by  them  on  the  pay- 
ment of  the  11,000  which  they  were  to  receive.  Subject  to 
this  payment,  the  vessel  and  cargo  were  constructively  in 
the  possession  of  the  plaintiff,  for  whose  benefit  as  owner, 
as  well  as  that  of  others  concerned,  it  was  raised  and  carried 
into  the  port  of  destination.  He  had  a  vested  interest  in 
the  vessel,  as  owner,  and  to  the  extent  of  his  lien,  a  special 
property  in  the  cargo ;  so  that,  under  these  circumstances, 
their  possession  was  his  possession  (Franklin  v.  Neate,  13 
Mees.  &  W.  481 ;  Richards  v.  Symons,  8  Ad.  &  E.  N.  S.  90; 
Reeves  v.  Capper,  5  Bing.  N.  C.  136  ;  6  Scott  877 ;  1  Arn. 
40  ;  TutUll  v.  Wheeler,  6  Barb.  364  ;  Sale  v.  Omaha,  Nat. 
Bank,  49  N.  Y.  631). 

The  vessel  was  loaded,  when  she  sank,  with  a  cargo  of 
coal,  and  the  result  of  the  Buffalo  Insurance  Company's 
election  to  raise  her,  was,  that  she  was  raised  with  the  coal 
in  her  and  brought  to  New  Haven,  where  the  cargo  was 
capable  of  delivery  according  to  the  contract  for  its  car- 
riage. When  the  vessel  was  brought  into  New  Haven,  the 
plaintiff  was  notified  of  the  fact  by  Mr.  Baxter,  of  the 
wrecking  company,  and  by  Mr.  Carpenter,  the  managing 
agent  of  the  Buffalo  Insurance  Company,  and  Carpenter 
told  the  plaintiff  to  take  charge  of  the  boat,  to  which  he 
replied  that  he  would ;  and  he  accordingly  sent  his  brother 
to  take  charge  of  her,  who  came  back  and  told  him  that  the 
boat  was  yet  under  water,  hanging  in  the  chains  or  pon- 
toons. 

It  appeared  by  the  testimony  that  within  a  week  after 
the  accident,  and  before  the  vessel  was  raised,  Mr.  Paulison 
and  the  plaintiff  had  an  interview  at  the  defendants'  office, 
in  which  Paulison  told  the  plaintiff  that  he  (the  plaintiff) 
had  no  claim  for  freight,  and  that  the  plaintiff  told  Pauli- 
son not  to  take  the  coal  from  the  boat.  And  it  further 
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appeared  that,  after  the  plaintiff  was  notified  that  the  ves- 
sel had  been  raised  and  brought  to  New  Haven,  he  went  to 
.the  defendants'  office  to  see  the  president,  Mr.  Paulison,  to 
notify  him  that  the  coal  must  not  be  taken  from  the  boat 
until  the  freight  was  paid;  that  Paulison  again  reiterated 
that  the  plaintiff  could  not  claim  the  freight ;  that  he,  Pau- 
lison, was  not  obliged  to  pay  it;  and  that  the  plaintiff  told 
him  that  he  must  not  take  the  coal  away,  and  that  Paulison 
said  he  would  take  it  in  spite  of  him  and  give  him  all  the 
law  he  wanted.  The  plaintiff  further  testifies  that  he  told 
Paulison  that  his  captain  had  put  a  buoy  on  the  boat  before 
she  sank,  and  thus  located  her  where  she  could  easily  be 
found ;  and  adds  that  he  did  not  then  know  what  the  Buf- 
falo Insurance  Company  intended  to  do;  that  they  told  him 
they  were  going  to  raise  the  boat.  All  of  which  testimony 
shows  that  there  was  no  intention  on  the  part  of  the  plaint- 
iff to  abandon  the  cargo  to  the  owners  and  insurers,  releas- 
ing it  from  the  payment  of  freight,  but,  on  the  contrary,  a 
clear  indication  and  notice  that  they  were  not  to  take  it 
without  paying  the  freight. 

There  was  some  conflict  between  the  plaintiff  and  Pauli- 
son as  to  what  occurred  between  them.  Bat  it  was  for  the 
jury  to  determine  which  of  these  two  witnesses  was  to  be 
relied  upon.  Whether  Paulison's  version  was  susceptible 
of  the  construction  that  the  plaintiff  surrendered  up  the 
cargo  to  him,  intending  to  have  nothing  further  to  do  with 
it,  thereby  abandoning  any  right  to  the  freight,  or  whether 
it  presented  a  state  of  facts  upon  which  different  minds 
might  come  to  different  conclusions,  it  was  equally  a  ques- 
tion for  the  jurj-  and  not  for  the  court. 

As  the  case  comes  before  us,  the  court,  in  my  opinion, 
were  not  justified  in  assuming,  as  a  matter  of  law,  that  the 
plaintiff  had  abandoned  the  cargo  to  the  defendants  arid 
thereby  relinquished  the  freight.  On  the  contrary,  as  his 
own  indemnitors  would  not  accept  an  abandonment  of  the 
vessel,  it  is  scarcely  to  be  supposed  that  he  would,  knowing 
that  they  had  elected,  under  the  policy,  to  raise  the  vessel, 
have  surrendered  the  cargo  to  the  defendants  and  all  right 
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to  the  freight;  for  even  if  there  had  heen  an  abandonment 
of  the  vessel  to  the  insurers  of  it,  he  would  have  been  still 
entitled,  upon  the  authorities  already  cited,  to  the  freight 
pro  rata  itineris,  the  vessel  and  her  cargo  having  heen 
brought  by  the  abandonees  into  the  port  of  destination. 

The  general  rule  is  that  the  master  cannot  voluntarily 
surrender  or  abandon  the  cargo,  if  the  vessel  can  be  repaired 
within  a  reasonable  time,  the  obligation  of  the  owner  or 
master  being  to  exercise  every  reasonable  means  to  deliver 
the  cargo  (Allen  v.  Mercantile  Mutual  Ins.  Co.,  44  N.  Y.  441). 

It  is  not  essential  to  inquire  whether  this  general  rule 
would  apply  in  a  case  like  this  of  a  vessel  sunk  with  her 
cargo  in  forty  feet  of  water,  and  where  the  expense  of  rais- 
ing her  with  her  cargo  was  so  considerable  (Dickey  v. 
American  Ins.  Co.,  3  Wend.  658),  as  the  plaintiff  relied 
upon  his  indemnitors  to  raise  the  vessel,  which  is  the  full 
extent  of  his  acts,  so  far  as  they  are  relied  upon,  to  estab- 
lish as  a  matter  of  law  a  surrender  and  abandonment  of  the 
cargo  to  the  defendants. 

In  the  case  above  cited  (Allen  v.  Mercantile  Mutual  Ins. 
(70.),  the  vessel,  after  the  injury  she  had  sustained,  was  re- 
paired and  was  ready  to  resume  her  voyage,  but  could  not; 
do  so  until  the  following  spring,  as  the  canal  through  which 
she  had  to  pass  to  Lake  Ontario  was  closed  by  ice,  involv- 
ing a  delay  of  four  or  five  months.  Under  these  circum- 
stances the  shipper  demanded  his  wheat,  which  formed  a 
part  of  the  cargo,  and  the  master,  instead  of  insisting  upon 
his  right  of  retaining  it  and  delivering  it  at  the  port  of 
destination,  or  not  to  give  it  up  unless  full  freight  was  paid 
to  him,  which  it  was  held  he  might  have  done,  voluntarily 
surrendered  it,  and  thereby,  it  was  held,  lost  his  right  to  the 
freight,  and  could  not  recover  an  insurance  upon  it.  This 
was  a  very  different  ease  from  the  present  one,  for  here  the 
owner,  after  the  disaster  and  after  his  indemnitors  had  noti- 
fied him  of  their  intention  to  raise  the  boat,  forbade  the 
defendants  from  taking  the  coal  without  paying  the  freight, 
they  claiming  that  they  were  released  from  the  payment  of 
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it,  and  according  to  the  plaintiff's  testimony  the  position  he 
then  assumed  towards  them  he  retained  throughout. 

Paulison  testifies  that  "  the  plaintiff  did  not  tell  him  in  so 
many  words  that  he  had  abandoned  the  boat  and  would 
have  nothing  to  do  with  it,  but  gave  him  the  impression 
that  he  was  going  to  have  nothing  more  to  do  with  it," 
which  could  not  have  been  the  case,  if  the  plaintiff's  state- 
ment was  true,  that  at  this  interview  he  told  Paulison  that 
lie  must  not  take  the  coal  away,  an  interview  which  occurred, 
jis  I  have  said,  four  days  after  the  disaster,  and  before  the 
vessel  was  raised. 

After  Paulison  had  so  testified,  the  plaintiff  was  recalled 
and  denied  that  he,  either  in  words  or  in  substance,  said  to 
Paulison  that  he  would  have  nothing  to  do  with  the  boat 
or  had  abandoned  her,  but  on  the  contrary  that  he  told  him, 
as  before  stated,  that  the  master  had  located  the  spot  where 
*>he  had  sunk  by  a  buoy,  by  which  she  could  easily  be  found. 

The  controlling  fact  in  the  case  is,  I  think,  upon  the  tes- 
timony even  as  it  stands  upon  the  conflict  between  Paulison 
and  the  plaintiff,  that  there  never  was  an  abandonment 
either  of  the  vessel  or  cargo.  When  the  vessel,  therefore, 
was  brought  into  New  Haven,  the  plaintiff,  under  his  policy 
with  his  indemnitors,  was  entitled,  after  the  wreckers  were 
paid,  to  take  possession  of  her  and  her  cargo.  As  the  cargo 
was  then  capable  of  delivery,  he  had  a  lien  upon  it  for  his 
freight,  and  if  he  lost  his  lien  through  the  wrongful  act  of 
the  defendants,  he  can  maintain  an  action  against  them  of 
this  nature,  the  injury  being  permanent,  for  it  destroyed 
his  lien,  and  can  recover  as  his  damages  the  amount  of  the 
lien  and  interest  (Mears  v.  London  $  Southwestern  R.  Co., 
11  C.  B.  N.  S.  850 ;  Tancred  v.  Allgood,  4  Hurlst.  &  N.  438; 
28  Law  J.  Exch.  362 ;  Reeves  v.  Capper,  5  Bing.  N.  C.  136 ; 
Mayhew  v.  Herrick,  1  C.  B.  229 ;  Addison  on  Torts,  348, 
349,  310,  311,  3d  Lond.  Edit. ;  Cross  on  Lien,  39). 

The  case  is  distinguishable  from  Goulet  v.  Asseler,  (22 
N.  Y.  225),  and  the  crises  upon  which  it  was  founded,  of 
Hull  v.  Carnley  (11  N.  Y.  502,  and  17  N.  Y.  202),  Van 
Antwerp  v.  Newman,  (2  Coxven  543),  Carpenter  v.  Town 
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(Hill  &  D.  Supp.  72),  and  Gordon  v.  Harper  (1  Term  9)  ; 
for,  in  all  these  cases,  the  owner  had  parted  with  the  posses- 
sion of  the  property  for  a  definite  period  of  time,  and 
had  neither  actual  possession  nor  the  right  of  possession 
when  the  property  was  taken.  Bnt  in  the  present  case,  the 
defendant  was  constructively  in  possession  when  the  cargo 
was  sold  by  the  direction  of  the  defendants,  the  possession 
of  the  wrecking  company  being,  his  possession,  as  he  had 
never,  as  in  the  former  cases,  voluntarily  divested  himself 
of  the  right  to  the  possession  of  it ;  in  addition  to  which  it 
was  conceded  by  SELDEN,  J.,  in  G-oulet  v.  Asseler  (supra), 
and  in  the  subsequent  case  of  Manning  v.  Monaghan  (28 
N.  Y.  589),  that  although  trespass  or  trover  would  not  lie 
under  the  technical  rule,  as  the  plaintiffs  in  those  cases  had 
neither  actual  possession  nor,  at  the  time  of  the  conversion, 
any  right  to  the  possession,  an  action  would  lie  founded 
upon  the  special  circumstances  of  the  case,  setting  forth 
the  injury  to  the  contingent  interest  of  the  plaintiff  in  the 
property  and  claiming  damages  for  such  injury;  and  I  think 
the  complaint  in  the  present  case  is  of  this  character,  as  it 
alleges  that  the  plaintiff  was  a  common  carrier  and  had  in 
his  possession  on  board  the  boat,  Arizona,  of  which  he  was 
the  owner,  a  large  quantity  of  coal,  which  he  had  carried 
from  New  York  to  New  Haven  on  freight,  and  that  the 
defendants  entered  upon  said  boat,  and  with  force  and 
arms  took  therefrom  the  cargo  aforesaid,  which  I  think 
sufficiently  disclosed  the  special  circumstances  that  consti- 
tuted his  cause  of  action  and  what  he  specifically  sought  to 
recover  (Mears  v.  London  and  Southwestern  R.  Co.,  supra; 
Tancred  v.  Allgood,  supra;  Franklin  v.  Neate,  supra). 

In  Hale  v.  Omaha  Nat.  Bank  (49  N.  Y.  631),  it  was 
expressly  adjudged  that,  where  the  plaintiff  had  a  valid 
lien  upon  a  quantity  of  household  furniture  which  was  not 
in  his  actual  possession,  but  in  the  possession  of  the  lessees 
of  a  hotel,  which  lien  was  well  known  to  the  defendant, 
who,  in  violation  of  the  plaintiff's  rights  and  without  his 
consent,  sold  and  converted  the  property  to  his  own  use,  by 
which  means  the  plaintiff  was  deprived  of  his  lien,  the 


56  COURT  OF  COMMON  PLEAS. 

Lyon  v.  Simpson. 

plaintiff  had  a  good  cause  of  action  against  the  defendant ; 
that  as  the  defendant,  without  color  or  claim  of  title,  con- 
verted to  his  own  use  chattels  in  which  the  plaintiff  had  a 
special  property,  he  was  liable  at  the  suit  of  the  latter  for 
the  value  of  the  special  property  and  the  damages  actually 
sustained  by  him. 

The  evidence  in  the  present  case  is  that  the  defendants, 
through  their  president  Paulison,  assumed  to  exercise  con- 
trol and  dominion  over  the  cargo  of  coal,  in  defiance  of  the 
plaintiff's  right  to  freight  and  his  lien  for  it ;  that,  though 
notified  b}^  the  plaintiff  not  to  take  the  coal  away  without 
the  payment  of  the  freight,  Paulison,  while  the  ..vessel  was 
in  the  possession  of  the  wreckers,  directed  them  to  sell  the 
coal,  which  they  did,  out  of  the  proceeds  of  which  they 
deducted  the  proportion  of  the  $1,000  that  was  chargeable 
upon  the  cargo,  and  paid  over  the  residue  to  the  defendants. 

I  think,  therefore,  that  the  complaint  was  erroneously 
dismissed,  and  that  a  new  trial  should  be  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

VAN  BRUNT,  J. — I  concur  in  the  result. 
J.  F.  DALY,  J. — I  concur. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


MARY  E.  LYON,  Appellant,  against  ROBERT  SIMPSON,  as 
Survivor,  &c.,  Respondent. 

(Decided  March  15th,  1883.) 

It  seems,  that  an  unauthorized  usurious  agreement  made  by  an  agent  upon 
a  loan  of  money  for  his  principal  without  the  knowledge  or  participation 
of  the  principal,  does  not  invalidate  the  claim  of  the  principal  for  repay- 
ment of  the  loan  or  his  right  to  the  security  taken  therefor. 

In  an  action  for  the  recovery  of  personal  property  belonging  to  plaintiff, 
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the  complaint  alleged  that  defendants,  being  partners,  received  the 
property  "  as  security  for  a  usurious  loan  made  by  said  firm  to  the  plaint- 
iff of  the  sum  of  $250  for  twelve  months  on  interest  at  the  rate  of  25 
per  cent,  per  annum."  The  proof  showed  that  the  rate  was  to  be  3  per 
cent,  per  month.  Held,  that  the  variance  was  material. 

It  seems,  that  such  allegations  do  not  constitute  a  sufficient  averment  of  a 
corrupt  and  usurious  agreement  prohibited  by  the  statute  against  usury. 

To  bring  a  loan  within  the  prohibition  of  the  statute,  it  must  be  proved  to 
have  been  usurious  at  the  time  of  its  inception;  usury  taken  subse- 
quently for  an  extension  of  the  loan  cannot  invalidate  the  original 
security.  ' 


APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  city  of  New  York  affirming  a  judg- 
ment of  that  court  entered  upon  a  dismissal  of  a  complaint, 
and  an  order  denying  a  motion  for  a  new  trial. 

The  complaint  in  this  action  alleged  that  the  defendants, 
Robert  Simpson  and  William  Simpson,  were  co-partners  in 
business  as  pawnbrokers  in  the  city  of  New  York;  that  on 
the  llth  day  of  April,  1878,  the  said  firm  received  certain 
personal  property  belonging  to  the  plaintiff  as  security  for 
a  usurious  loan  made  by  the  firm  to  the  plaintiff  of  the  sum 
of  two  hundred  and  fifty  dollars  for  twelve  months  with 
interest  at  the  rate  of  twenty-five  per  cent,  per  annum  ; 
that  at  the  end  of  the  twelve  months  the  firm  agreed  to 
extend  the  loan  to  the  5th  of  August,  1879,  and  upon  de- 
mand of  the  firm,  and  as  a  condition  of  such  extension,  the 
plaintiff  paid  as  interest  upon  said  loan  up  to  said  5th  of 
August,  1879,  the  sum  of  eighty-four  dollars,  or  at  the  rate 
of  twenty-five  per  cent,  per  annum,  and  the  said  firm  there- 
upon agreed  to  and  did  extend  the  loan  for  twelve  months 
from  the  5th  of  August,  1879,  on  interest  at  the  rate  of 
twenty-five  per  cent,  per  annum;  arid  that  said  personal 
property  was  converted  by  the  defendants  contrary  to  the 
provision  of  the  statute  regulating  the  interest  of  money, 
to  the  plaintiff's  damage,  and  so  forth. 

The  answer  admits  co-partnership  of  the  defendants ; 
admits  that  certain  property  was  pawned  with  the  firm  upon 
a  loan  made  thereon  for  the  sum  of  two  hundred  and  fifty 
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dollars,  but  denies  all  the  allegations  in  regard  to  any  usu- 
rious agreement. 

Upon  the  trial  of  the  cause,  the  only  evidence  offered  to 
support  any  usurious  agreement  at  the  time  of  the  making 
of  the  loan,  was  the  evidence  of  the  plaintiff,  who  testified 
that  some  person  in  the  store  of  the  defendants  had  told 
the  plaintiff  that  they  were  making  small  loans  on  dia- 
monds, and  that  she  must  be  willing  to  pay  three  per  cent, 
per  month,  and  that  she  told  him  that  she  was  willing  to 
pay  three  per  cent,  per  month,  and  that  the  tickets  were 
made  out  at  three  per  cent,  per  month ;  and  the  witness 
further  testified  that  she  paid  subsequently  the  sum  of 
eighty-six  dollars  in  1879  at  the  time  of  the  agreement  to 
extend  the  loan  to  a  clerk  of  the  defendants. 

There  is  no  evidence  in  the  case  going  to  show  any 
authority  upon  the  part  of  any  of  the  employees  of  the 
defendants  to  make  a  charge  for  interest  greater  than  that 
allowed  by  statute,  or  that  any  portion  of  the  money  paid 
for  interest  was  ever  received  by  the  defendants. 

The  judge  at  the  Trial  Term  dismissed  the  complaint, 
and  from  the  judgment  thereupon  entered  plaintiff  appealed 
to  the  General  Term  of  the  Marine  Court,  and  such  judg- 
ment was  thereupon  affirmed ;  and  from  the  judgment  of 
affirmance  plaintiff  appealed  to  this  court. 

• Henry  Parsons,  for  appellant. 
Abram  Kling,  for  respondents. 

VAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — 
We  concur  with  the  views  expressed  in  the  opinion  of  the 
learned  justice  in  the  court  below,  given  at  the  time  of  the 
dismissal  of  the  complaint. 

The  cases  of  Condit  v.  Baldwin  (21  N.  Y.  219) ;  Bell 
v.  Day  (32  N.  Y.  165)  ;  Estevy  v.  Purdy  (66  N.  Y.  446), 
all  support  the  proposition  that  the  taking  of  unlawful 
interest  by  a  servant  without  the  knowledge  of  his  em- 
ployer, and  in  which  there  is  no  evidence  that  the  employer 
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has  participated,  does  not  invalidate  the  claim  of  the  em- 
ployer for  a  repayment  of  the  loan. 

The  theory  upon  which  these  cases  proceed  is  that  the 
servant  is  authorized  to  do  a  lawful  act  and  if  he  does  an 
unlawful  act  without  the  knowledge  or  assent  of  his  master, 
he  cannot  affect  the  master's  rights. 

In  the  case  of  Pratt  v.  Hlkins  (80  N.  Y.  198),  there  was 
express  evidence  that  the  clerks  in  that  case  had  on  previous 
occasions  by  and  with  the  direction  of  the  plaintiff  made 
usurious  loans,  which  fact  the  court  held  justified  an  infer- 
ence that  the  loan  in  question  in  that  case  was  made  by  and 
with  the  consent  of  the  master.  In  the  case  of  Wyeth 
v.  Braniff  (84  N.  Y.  627),  the  court  found  that  the  loan  in 
question  was  usurious  in  its  inception,  and  that  the  actual 
payment  of  the  usury  was  part  and  parcel  of  the  contract 
of  loan,  and  that  the  usurious  sum  was  at  the  time  of  the 
making  of  the  agreement  actually  paid. 

In  the  case  at  bar  there  is  no  proof  whatever  to  support 
any  claim  that  the  defendants'  clerks  had  ever  upon  any 
previous  occasion  been  authorized  to  exact  usury  upon  any 
'loans  made  by  them,  nor  is  there  any  evidence  that  the 
defendants  knew  of  any  usurious  transaction  made  upon 
their  behalf  by  any  one  of  their  clerks.  Under  these  cir- 
cumstances it  seems  that  it  would  be  a  hard  rule  of  law  to 
hold,  that  where  a  servant  makes  an  unauthorized  usurious 
agreement  without  the  knowledge  of  his  master,  and  upon 
which  no  money  is  paid,  the  master  should  lose  the  whole 
of  the  amount  loaned,  because  of  the  unauthorized  act  of 
his  servant.  But  in  the  case  at  bar  there  is  no  proof  of  any 
usurious  agreement  such  as  is  claimed  to  be  set  forth  in  the 
first  paragraph  of  the  complaint.  The  allegation  is  that  on 
the  llth  day  of  April,  1878,  the  property  in  question  was 
given  as  security  for  a  usurious  loan  made  by  the  defend- 
ants to  the  plaintiff  for  twelve  months  on  interest  at  the 
rate  of  twenty-five  per  cent,  per  annum.  The  proof  shows, 
if  it  shows  any  usurious  agreement,  that  the  rate  was  to  be 
three  per  cent,  per  month,  or  thirty-six  per  cent,  per  annum 
— a  very  material  variance  from  the  attempted  allegation  of 
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usury  made  in  the  complaint.  The  proof  in  regard  to  the 
usury  exacted  in  the  following  year  cannot  affect  the  right 
of  the  defendants  to  hold  the  property  as  security  for  the 
loan  already  made.  It  seems  to  be  necessary,  in  order  that 
the  parties  should  have  the  benefit  of  the  statute,  that  the 
loan  must  be  proved  to  be  usurious  at  the  time  of  its  incep- 
tion ;  and  usury  taken  subsequently  for  an  extension  of 
the  loan  cannot  invalidate  the  original  security  (Trust  Com- 
pany v.  Keech,  69  N.  Y.  248)  ;  and  it  may  be  well  claimed 
that  the  allegation  in  the  second  paragraph  of  the.complaint 
contains  no  sufficient  averment  of  the  corrupt  and  usurious 
agreement  made  at  the  inception  of  the  contract  in  April, 
1878.  The  paragraph  in  qiiestion  contains  no  allegation  of 
any  agreement  upon  the  part  of  the  plaintiff  to  pay  any 
usurious  interest,  or  any  allegation  that  the  defendants  ex- 
acted either  interest  at  usurious  rate  or  an  agreement  from 
the  plaintiff  to  pay  interest  at  a  usurious  rate  as  a  consider- 
ation for  the  forbearance  of  the  loan,  or  that  any  corrupt 
agreement  was  entered  into  (Nat.  Bank  of  Auburn  v.  Lewis, 
10  Hun  468,  and  cases  there  cited) — allegations  essential 
to  a  valid  plea  setting  up  the  defense  of  usury. 

We   are   of  the  opinion,    therefore,   that   the  judgment 
should  be  affirmed  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  BEACH,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


IDA  MABIE,  Plaintiff,  against  LEWIS  H.  BAILEY,  as  Exec- 
utor &c.  of  Benjamin  Bailey,  Deceased,  Defendant. 

(Decided  March  15th,  1883. J 

After  a  trust  has  been  created  by  a  deposit  of  money  in  a  savings  bank  in 
the  name  of  the  depositor  in  trust  for  another,  the  mere  withdrawal  by 
the  depositor  of  the  money  from  the  bank,  not  being  inconsistent  with 
the  trust,  does  not  render  him  liable  to  an  action  by  the  beneficiary,  and 
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does  not,  therefore,  set  the  Statute  of  Limitations  running  against  the 
latter. 

Making  a  deposit  of  money  in  a  savings  bank  to  the  credit  of  the  depositor 
"in  trust  for"  another,  may  create  a  valid  trust  for  the  benefit  of  such 
other  person,  unless  shown  not  to  have  been  intended  as  such  by  facts 
and  circumstances  surrounding  the  transaction;  but  subsequent  acts  and 
declarations  of  the  depositor  cannot  be  resorted  to  for  the  purpose  of 
showing  that  he  did  not  intend  the  deposit  as  a  gift. 

EXCEPTIONS  taken  at  a  trial  term  of  this  court,  ordered 
to  be  heard  in  the  first  instance  at  the  General  Term. 

Dr.  Baile}%  deceased,  was  a  man  of  wealth,  who  resided 
and  died  in  the  city  of  New  York,  and  deposited  large 
sums  of  money  in  the  New  York  Savings  Bank  to  the  credit 
of  various  accounts.  Among  other  deposits  on  the  30th  day 
of  Juty,  1864,  he  deposited  the  sum  of  $400  to  the  credit 
of  B.  Bailey  in  trust  for  Ida  Mabie,  the  plaintiff.  The 
fact  of  having  made  this  deposit  (with  others)  the  deceased 
communicated  to  the  mother  of  the  plaintiff,  and  when  she 
wanted  to  have  the  money  deceased  said  no;  they  could 
have  it  when  they  grew  older.  In  July,  1867,  the  deceased 
drew  out  the  amount  standing  to  the  credit  of  this  account, 
as  well  as  to  the  credit  of  other  accounts,  and  on  the  same 
day  deposited  to  his  credit  the  sum  of  -$3,000  as  trustee. 
He  also  opened  three  other  accounts,  in  which  he  made 
deposits  at  or  about  the  same  time.  In  these  books  the 
word  trustee  followed  the  name  of  the  deceased,  which' 
seems  to  have  been  inserted  after  the  accounts  were  opened. 

Dr.  Bailey  never  communicated  to  the  plaintiff  the  fact 
that  he  had  withdrawn  the  money  from  the  savings  bank, 
and  she  had  no  knowledge  of  the  fact  until  some  time  after 
Dr.  Bailey's  death,  which  occurred  on  the  5th  of  July,  1879. 

The  plaintiff  became  of  age  April  4th,  1878.  This  action 
was  commenced  on  the  3rd  day  of  November,  1881,  to  re- 
cover of  the  executor  of  Dr.  Bailey  the  amount  so  with- 
drawn by  him  from  the  bank,  with  interest. 

A  verdict  was  directed  for  the  plaintiff,  and  the  defend- 
ant's exceptions  were  ordered  to  be  heard  in  the  first  instance 
at  the  General  Term. 
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William  Fullerton,  for  plaintiff. 

William  F.  Cogsivell,  for  defendant. 

VAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — 
The  defense  of  the  Statute  of  Limitations  cannot  prevail  in 
the  case  at  bar,  because,  if  the  acts  of  Dr.  Bailey  in  making 
the  deposit  as  he  did  made  him  the  trustee  of  the  plaintiff, 
he  did  no  act  inconsistent  with  that  relation  which  would 
have  set  the  Statute  of  Limitations  in  operation.  The 
mere  fact  of  his  withdrawing  money  with  or  without  the 
knowledge  of  the  plaintiff  was  not  an  act  inconsistent  with 
his  position  as  trustee.  He  had  the  right  to  change  the 
investment  if  he  saw  fit  or  deemed  it  for  the  advantage  of 
his  cestui  que  trust,  and  therefore  the  mere  taking  of  the 
money  from  the  bank  was  not  such  an  open  and  notorious 
assertion  of  ownership  as  would  have  made  him  liable  to  an 
action,  and  until  a  right  of  action  accrues  the  statute  can- 
not begin  to  run. 

In  the  case  of  Hubbell  v.  Medbury  (53  N.  Y.  98),  the 
court  held  that  when  the  trustee  begins  openly  and  notori- 
ously to  use  trust  property  as  his  own,  asserting  an  indi- 
vidual right  thereto,  the  liability  accrues  and  the  statute 
begins  to  run.  It  clearly  cannot  begin  to  run  before, 
because,  as  long  as  the  acts  of  the  trustee  are  not  inconsist- 
ent with  his  character  as  trustee,  no  presumption  can  arise 
that  he  intended  to  violate  his  trust,  so  that  the  cestui  que 
trust  would  be  called  upon  to  act. 

The  case  of  Martin  v.  Funk  (75  N.  Y.  134)  seems  to  hold 
that  the  making  of  the  deposit  in  the  bank  in  the  way  in 
which  Dr.  Bailey  did  in  the  case  at  bar,  would  constitute  a 
valid  gift,  unless,  perhaps,  it  might  be  shown  not  to  have 
been  intended  as  such  by  facts  and  circumstances  sur- 
rounding the  transaction. 

Great  stress  has  been  laid  upon  the  subsequent  acts  of 
Dr.  Bailey  as  showing  that  he  did  not  intend  this  deposit  as 
a  gift,  but  I  fail  to  see  how  any  subsequent  acts  or  sayings 
of  Dr.  Bailey  can  be  resorted  to  for  this  purpose.  If  it 
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were  a  gift,  he  could  not  unmake  it  or  revoke  it  by  any  sub- 
sequent act  or  deed.  Certainly,  years  after  lie  had  made 
Avhat  in  law  was  a  valid  gift,  the  deceased  could  not  change 
its  character  by  any  declarations  he  might  make,  nor  could 
he  do  so  by  any  acts  which  he  might  do  ;  and  therefore  the 
question  must  be  determined  by  what  occurred  at  the  time. 

It  is  claimed  that  these  deposits  were  nrade  in  trust  in 
order  to  secure  larger  rates  of  interest  at  the  bank,  but  this 
intent  is  inconsistent  with  the  testimony  that  he  informed 
the  mother  of  the  plaintiff  that  he  had  made  this  provision. 
It  is  true  that  he  denied  the  mother's  request  to  be  paid 
the  money  then,  but  this  denial  is  entirely  consistent  with 
the  creation  of  a  valid  trust  to  be  closed  with  the  minority 
of  the  beneficiary. 

The  various  cases  decided  upon  this  point  might  be  re- 
viewed for  the  purpose  of  showing  the  general  tendency 
of  decisions  in  this  state,  but  this  would  be  only  going  over 
ground  so  ably  covered  by  the  opinion  of  our  late  learned 
Chief  Justice  CHURCH  in  the  case  of  Martin  v.  Funk. 

I  am  of  the  opinion,  from  the  facts  disclosed  at  the  trial 
of  this  cause,  that  the  deceased  intended  to  and  did  make  a 
valid  gift  of  this  money  to  the  plaintiff  by  making  the 
deposit  in  the  manner  in  which  he  did. 

As  to  the  rate  of  interest  allowed,  it  seems  to  have  been 
entirely  in  accordance  with  the  rule  that  where  a  trustee 
mingles  trust  funds  with  his  own,  he  shall  be  charged  with 
legal  interest. 

The  exceptions  of  the  defendant  should  be  overruled,  and 
judgment  upon  the  verdict  entered  for  the  plaintiff,  with 
costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 

Exceptions  overruled  and  judgment  directed  for  plaintiff, 
with  costs.* 


*  The  judgment  entered  upon  this  decision  was  affirmed  by  the  Court  of 
Appeals  February  26th,  1884  (see  95  N.  Y.  206). 
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THE  MAYOR,  ALDERMEN  AND  COMMONALTY  OF  THE  CITY 
OF  NEW  YORK,  Appellants,  against  ALONZO  T.  DECKER 
et  al.,  Respondents. 

(Decided  March  15th,  1883.) 

A  district  court  in  the  city  of  New  York  has  not  jurisdiction  of  an  action 
for  a  penalty  prescribed  by  a  regulation  of  the  Department  of  Docks  of 
that  city  for  neglect  to  remove  merchandise  from  a  wharf  or  pier. 

APPEAL  from  a  judgment  of  a  district  court  in  the  city 
of  New  York. 

The  facts  are  stated  in  the  opinion. 

VAN  HOESEN,  J. — Section  3215  of  the  Code  of  Civil 
Procedure  defines  the  jurisdiction  of  the  district  courts  of 
the  city  of  New  York;  and  whether  or  not  a  district  court 
has  jurisdiction  of  this  action  is  to  be  determined  by  a 
reference. to  that  section,  for  it  is  conceded  that  nowhere 
else  can  be  found  any  statutory  provision  that  gives  to  dis- 
trict courts  jurisdiction  of  an  action  to  recover  a  penalty. 

Subdivision  2  of  that  section  provides  that  a  district 
court  shall  have  jurisdiction  of  an  action  to  recover  a 
penalty  given,  first,  by  the  charter  of  the  city  of  New 
York;  secondly,  by  any  by-law  or  ordinance  of  the  common 
council  of  that  city ;  or,  thirdly,  by  a  statute  of  the  state. 

It  will  be  seen  that  a  distinction  is  made  between  a 
penalty  created  by  a  statute  and  a  penalty  created  by  a  by- 
law or  an  ordinance.  If  a  penalty  created  by  an  ordinance, 
passed  in  pursuance  of  an  authority  conferred  by  statute, 
were,  as  the  Corporation  Counsel  contends,  a  penalty  given 
by  statute,  the  legislature  would  not  have  drawn  that  dis- 
tinction, and  all  that  the  section  would  have  contained 
would  have  been  a  grant  of  jurisdiction  in  an  action  to  re- 
cover a  penalty  given  by  a  statute. 

The  charter  of  the  city  of  New  York  gave  no  penalty  for 
a  neglect  to  remove  merchandise  from  a  wharf  or  pier.  It 
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merely  authorized  the  Dock  Department  to  fix  penalties  for 
disobedience  of  its  orders,  rules  and  regulations.  In  pur- 
suance of  this  authority,  the  Dock  Department  made  a 
regulation  that  requires  the  removal  of  merchandise  from 
a  wharf,  pier  or  bulkhead  within  twenty-four  hours  after 
the  corporation  wharfinger  orders  such  removal,  and  pre- 
scribed a  penalty  for  a  neglect  or  refusal  to  comply  with 
the  wharfinger's  order. 

It  is  obvious  that  the  penalty  was  not  given  by  a  statute, 
by  the  charter  of  the  city,  or  by  any  ordinance  of  the  com- 
mon council.  A  district  court  had  not,  therefore,  jurisdic- 
tion of  the  action. 

We  decline  to  enlarge  the  jurisdiction  of  the  district 
courts  by  construction,  as  the  Corporation  Counsel  urges 
us  to  do,  though  we  see  no  reason  why  an  application  should 
not  be  made  to  the  legislature  for  an  amendment  to  the 
Code  that  will  give  to  the  district  courts  jurisdiction  of  this 
class  of  cases. 

CHAKLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  affirmed,  with  costs. 


MARY  MEAD,  Respondent,  against  ARCHIBALD  JACK 
et  al.,  Appellants. 

(Decided  March  15th,  1883.) 

Public  cartmen  in  the  city  of  New  York,  under  employment  of  a  husband, 
without  the  knowledge  or  consent  of  his  wife,  removed  all  the  furniture 
contained  in  rooms  occupied  by  the  husband  and  wife,  part  of  which  was 
furniture  belonging  to  the  wife,  and  delivered  it  all  to  the  husband.  The 
removal  took  place  in  the  absence  of  the  wife,  and  under  circumstances 
showing  that  it  was  in  disregard  of  any  claim  she  might  have  upon  the 
property.  Held,  that  the  cartmen,  having  themselves  participated  in 
the  transaction  by  which  the  goods  of  the  wife  were  taken  and  were 
reduced  to  the  possession  of  the  husband,  were  liable  to  her  for  a  con- 
version of  her  property. 

VOL.  xii. — 5 
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APPEAL  from  a  judgment  of  a  district  court  in  the  city 
of  New  York. 

The  plaintiff  was  a  married  woman,  living  with  her  hus- 
band in  the  city  of  New  York.  From  her  own. savings  she 
bought  certain  furniture,  which  she  placed  in  the  rooms 
occupied  by  herself  and  her  husband,  in  which  the  husband 
had  also  some  furniture. 

'  In  December,  1881,  while  the  plaintiff  was  absent,  the 
defendants,  who  are  public  truckmen,  were  employed  by 
the  husband  to  remove  all  the  furniture  in  the  rooms  occu- 
pied "by  himself  and  his  wife,  and  they  accordingly  came 
with  a  truck  and  took  all  the  furniture,  including  that  be- 
longing to  the  wife,  and  delivered  it  to  the  husband  at  the 
Desbrosses  Street  ferry. 

The  plaintiff,  having  demanded  the  furniture  from  the 
defendants,  and  delivery  thereof  not  being  made,  brought 
this  action  to  recover  damages  for  its  conversion. 

The  learned  justice  before  whom  the  action  was  tried 
gave  judgment  for  the  plaintiff,  and  from  the  judgment  the 
defendants  appealed  to  this  court. 

S.  Gr.  Derrickson,  for  appellants. 
Charles  Blandy,  for  respondent. 

VAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — 
The  question  presented  upon  this  appeal  is  one  which  in- 
volves considerations  of  considerable  nicety,  and  as  to 
which  as  far  as  I  have  been  able  to  learn  there  have  been 
but  few  decisions.  Upon  the  argument  of  the  appeal  no 
authorities  were  cited  by  counsel,  nor  was  our  attention 
called  to  any  elementary  principle  which  seemed  to  be 
entirely  applicable. 

The  case  of  Fitch  v.  Rathbun  (61  N.  Y.  579)  settles  the 
question,  if  any  authority  were  needed,  that  a  married 
woman  by  mingling  her  own  household  furniture  with  that 
of  her  husband  in  the  house  in  which  they  both  live  does 
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not  thereby  lose  the  title  to  such  furniture,  and  may  main- 
tain an  action  for  the  conversion  thereof.  The  plaintiff  in 
this  action,  therefore,  could  maintain  this  action  against  any 
person  who  had  converted  her  property,  and  the  only  ques- 
tion is :  did  the  acts  of  the  defendants  render  them  liable 
in  this  action  ? 

In  the  case  of  Dudley  v.  Hawley  (40  Barb.  397)  the 
question  of  what  amounts  to  a  conversion,  and  under  what 
circumstances  an  innocent  party  may  be  held  liable,  is  dis- 
cussed at  length,  and  a  large  number  of  authorities  are 
cited  and  criticised,  and  the  rule  as  laid  down  is  that,  "  while 
no  liability  is  incurred  by  the  purchase  or  acceptance  of 
goods  in  ignorance  of  the  title  of  the  true  owner,  unless 
they  are  subsequently  disposed  of  to  a  third  person,  or 
appropriated  to  the  use  of  the  vendee  or  bailee,  }*etthat  the 
benefit  of  this  principle  cannot  be  claimed  without  proving 
that  they  came  to  his  hands  through  a  delivery  made  by 
the  wrongdoer,  and  without  any  participation  in  the  tort  of 
the  latter  other  than  is  necessarily  implied  in  innocently 
receiving  that  which  there  is  no  right  to  give.  And  the 
better  opinion  would  seem  to  be  that  ignorance  of  the  de- 
fendant of  wrong  done  by  the  person  from  whom  he  receives 
the  goods  will  not 'protect  him  from  responsibility  for  sub- 
sequent acts  amounting  to  a  conversion  or  asportation, 
although  done  in  good  faith  and  without  a  knowledge  of 
the  true  state  of  the  title,  nor  unless  his  share  in  the  trans- 
action has  been  purely  passive,  and  has  been  limited  to 
accepting  and  paying  for  the  goods  in  the  usual  course  of 
business." 

The  case  of  Thorp  v.  Burling  (11  Johns.  285)  seems  to 
be  very  nearly  the  same  in  its  facts  as  the  case  at  bar.  In 
that  case  the  question  was  whether  a  cartman  who,  at  the 
request  of  a  party,  went  with  him  to  a  stable  and  took 
goods  there  and  put  them  on  his  cart  and  carried  them  away 
and  delivered  them  to  the  party  employing  him,  was  liable 
in  an  action  of  trover  for  the  goods.  SPENCER,  J.,  in  de- 
livering the  opinion  of  the  court,  observed :  "  I  consider 
him  as  much  a  trespasser  as  the  other  defendants ;  he  was 
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one  of  the  persons  who  removed  the  plaintiff's  goods  from 
the  place  where  they  had  been  deposited  by  the  plaintiff's 
agents.  It  is  true,  he  did  this  at  the  request  of  other  per- 
sons, but  he  was  by  no  means  bound  to  obey  their  orders  or 
yield  to  their  request.  He  was  a  voluntary  agent,  and  an 
actor  in  an  unlawful  transaction.  He  could  not  but  per- 
ceive that  it  was  a  hazardous  enterprise,  from  the  large 
assemblage  of  people  on  the  spot.  I  know  of  no  protection 
afforded  by  the  law  to  the  defendant  as  a  cartman  on  ac- 
count of  his  public  employment;  he  cannot  claim  the 
exemption  of  a  ministerial  officer,  who  has  a  warrant  to  do 
a  lawful  act  from  a  magistrate  or  court  having  jurisdiction 
to  grant  such  warrant,  in  which  case  the  officer  would  be 
bound  to  obey,  and  the  law  would  protect  him ;  here  the 
defendant  was  not  bound  to  obey,  and  he  consequently 
acted  at  his  peril.  Had  the  other  defendants  actually  re- 
duced the  goods  to  their  possession,  and  had  the  cartman 
then  received  the  goods  from  them  to  carry,  he  would  not 
have  been  liable.  As  the  case  stands  I  think  he  certainly 
is  responsible  with  the  other  defendants." 

The  most  favorable  view  of  the  law  for  the  defendants  in 
this  case  which  can  be  taken  is,  therefore,  that  they  must 
show,  in  order  to  excuse  themselves,  that  the  goods  came  to 
their  hands  by  delivery  from  the  wrongdoer,  and  without 
any  participation  in  the  tort  of  the  latter.  The  evidence, 
however,  shows  affirmatively  that  they  did  actually  partici- 
pate in  the  removal  of  the  goods  in  the  tort  of  the  husband. 
The  reducing  of  the  goods  to  the  possession  of  the  husband 
was  done  by  the  act  of  the  defendants  in  taking  them  from 
the  house  and  carting  away,  and  brings  the  case  precisel 
within  the  rule  laid  down  in  Thorp  v.  Burling  (supra). 

It  is  true  that  the  learned  judge  who  delivered  the  opin 
ion  in  that  case  states  that  the  cartman  could  not  but  per- 
ceive that  it  was  a  hazardous  enterprise  from  the  large 
assemblage  of  people  on  the  spot;  but  this  circumstance 
does  not  seem  to  have  had  any  effect  upon  his  decision, 
because  the  question  of  liability  is  stated  by  him  to  depend 
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upon  an  entirely  distinct  fact,  viz.,  that  he  was  an  actor  in 
an  unlawful  transaction. 

Applying  the  principle  which  is  thus  derived  from  the 
cases  to  the  case  at  bar,  the  liability  of  the  defendants 
seems  to  be  established,  they  having  been  actors  in  a  trans- 
action by  which  the  plaintiff's  goods  were  taken,  and  they 
not  having  received  the  goods  from  the  husband  after  he 
had  reduced  them  to  possession. 

The  judgment  should  be  affirmed. 

VAN  HOESEN,  J. — On  the  argument  I  put  this  question 
to  the  counsel:  Suppose  that  these  goods  had  been  deliv- 
ered by  the  husband  to  the  Hudson  River  Railroad  Com- 
pany, would  the  company  have  been  liable  in  conversion  if 
it  had  transported  the  goods  to  one  of  its  stations  ? 

I  think  the  company  would  not  have  been  liable,  because 
in  that  case  the  goods  would  have  been  reduced  by  the 
husband  to  his  own  possession  before  the  delivery  of  them 
to  the  company ;  and,  as  Judge  VAN  BRUNT  has  said,  a 
carrier  is  not  guilty  of  a  wrongful  conversion  who  merely 
carries  goods  which  before  their  delivery  to  him  have  been 
reduced  by  a  trespasser  to  his  own  possession. 

In  this  case  the  plaintiff  sues  in  trespass  for  a  wrongful 
taking,  and  there  is  evidence  to  show  that  the  taking  was 
under  circumstances  that  must  have  aroused  suspicion  in 
the  mind  of  Strahan,  who  actually  removed  the  goods,  as 
to  the  right  of  Mead  to  order  the  carrying  away  any  arti- 
cles that  belonged  to  the  plaintiff.  Strahan  knew  that  the 
plaintiff  and  Edwin  Mead  were  husband  and  wife,  and  the 
fact  is  proved  that  some  of  the  goods  were  bought  by  the 
plaintiff  from  Jack  and  Strahan,  the  defendants.  Strahan 
swears  that  Mead  begged  him  not  to  tell  the  plaintiff  where 
the  goods  had  been  taken,  and  this  at  the  very  time  they 
were  carried  away.  Such  a  request  at  such  a  time  certainly 
must  have  dispelled  the  belief  that  the  husband,  in  ordering 
the  removal,  was  acting  as  the  agent  of  the  wife.  This 
case  is  therefore  not  within  the  decision  in  Church  v.  Lan- 
ders (10  Wend.  79). 
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The  defendants  knew  that  Mead  was  taking  the  goods  in 

disregard  of  any  claim  that  the  plaintiff  might  have  had 
upon  them,  and  they  assisted  him  in  taking  them. 

Judgment  affirmed. 


FREDERICK  M.  PEYSER,  Appellant,  against  THE  METRO- 
POLITAN ELEVATED  RAILWAY  COMPANY,  Respondent. 

(Decided  March  15th,  1883.) 

The  owner  of  land  in  the  city  of  New  York,  abutting  upon  a  public  street 
opened  under  the  act  of  April  9th,  1813  (L.  1813,  c.  86),  is  entitled  to 
damages  where  light,  air  and  access  to  such  land  are  interfered  with  by 
the  erection,  maintenance  and  operation  of  an  elevated  railroad  in  such 
street;  the  presumption  being  that  such  abutting  owners  were  assessed 
and  paid  for  the  benefits  which  the  opening  of  the  street  would  confer 
upon  their  property. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  to  recover  damages  for  injuries 
to  certain  real  estate  of  the  plaintiff  on  West  Third  Street 
(formerly  Amity  Street),  in  the  city  of  New  York,  from 
the  erection,  existence,  and  operation  of  the  elevated  rail- 
way of  the  defendant,  upon  that  street,  in  front  of  plaint- 
iff's property.  Upon  trial  before  a  referee,  he  reported  in 
favor  of  the  defendant,  and  judgment  for  defendant  was 
entered  upon  his  report.  From  the  judgment  the  plaintiff 
appealed. 

Homer  Jf.  /Stuart,  for  appellant. 

Peter  B.  Olney  and  R.  E.  Deyo,  for  respondent. 

VAN  BRUNT,  J. — The  counsel  for  the  respondents  have 
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claimed  that  the  decision  of  the  case  of  Story  v.  The  New 
York  Elevated  R.  Go.  (90  N.  Y.  122),  by  the  Court  of  Ap- 
peals does  not  apply  to  the  case  at  bar,  because  the  deed 
from  the  city  of  the  Story  lot  contained  a  covenant  that 
Front  Street  should  be  and  remain  an  open  street  forever; 
and  no  such  covenant  can  be  shown  by  the  plaintiff  in 
respect  to  this  lot. 

What  the  plaintiff  does  show  is  that  the  street  in  front  of 
his  lot  was  opened  under  the  act  of  1813,  and  the  presump- 
tion is  that  the  abutting  owners  paid  for  the  said  street  by 
being  assessed  for  the  benefits  which  the  opening  of  said 
street  would  confer  upon  their  property.  They  having 
paid  for  such  benefits,  they  are  .entitled  to  enjoy  them,  and 
certainly  have  an  equal,  if  not  greater  title  to  such  enjoy- 
ment than  if  there  had  been  a  covenant  made  that  the  street 
should  be  and  remain  open  forever.  It  may  be  true  that 
the  courts  of  this  state  have  gone  very  far  toward  deciding 
that  abutting  owners  have  no  rights,  although  they  have 
bought  and  paid  for  the  same*,  which  the  legislature  are 
bound  to  respect;  but  the  majority  of  the  court  in  the 
Story  case  clearly  held  that  where  light,  air  and  access  to 
which  an  abutting  owner  is  entitled  by  grant  or  contract 
are  interfered  with  by  any  corporation  acting  under  author- 
ity of  the  legislature,  damages  for  such  interference  must 
be  paid. 

It  would  seem,  therefore,  that  the  Story  case  is  decisive 
of  the  case  at  bar. 

It  was  urged  by  the  plaintiff  and  appellant  that  no  new 
trial  should  be  had  in  this  action  because  the  referee  has 
found  all  the  facts  necessary  to  enable  the  court  to  give  the 
plaintiff  an  affirmative  judgment.  What  objections  the  de- 
fendants may  have  had  to  the  testimony  offered  by  the 
plaintiff  upon  the  question  of  damages,  or  to  the  findings  of 
the  referee,  are  not  before  us. 

Whether  the  defendants  may  not  have  relied  to  some 
extent  upon  the  then  condition  of  the  decisions  as  to  their 
liability,  in  offering  their  evidence,  we  do  not  know;  and 
certainly  the  General  Term  cannot  deprive  the  defendants 
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of  their  right  to  be  heard  upon  exceptions  taken  to  evidence, 
and  of  their  right  to  except  to  the  referee's  findings. 

The  judgment  must  therefore  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  and  BEACH,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


MARIA  REICH,  Respondent,  against  THE  MAYOR,  ALDER- 
MEN AND  COMMONALTY  OP  THE  CITY  OF  NEW  YORK, 
Appellants. 

(Decided  March  15th,  18&3.) 
•  » 

On  the  trial  of  an  action  against  a  city  for  injuries  to  plaintiff  from  a  fall 
alleged  to  have  been  caused  hy  slipping  on  ice  upon  the  sidewalk  of  a 
public  street  of  the  city,  evidence  was  given  that  snow  had  fallen  two  or 
three  days  before  plaintiff  was  injured  ;  that  at  the  place  where  the 
accident  occurred,  water  was  discharged  upon  the  sidewalk  by  a  leader 
from  the  roof  of  a  house,  contrary  to  the  city  ordinances,  and  froze 
there;  and  that  ice  had  thus  formed  at  that  place,  during  the  winter, 
and  for  several  days  prior  to  the  accident.  Held,  that  this  was  sufficient 
for  submission  to  the  jury  upon  the  question  of  the  ice  having  been 
there  long  enough  to  charge  the  defendants  with  constructive  notice. 

Held,  further,  that  the  city  ordinance  requiring  that  the  water  from  such 
leaders,  passing  into  the  street,  should  be  conducted  under  the  sidewalk, 
was  properly  admitted  in  evidence. 

The  existence  of  an  obstruction  long  enough  to  give  implied  notice 
being  sufficient  to  charge  the  city,  no  additional  time  can  be  allowed  to 
the  city  for  the  owner  of  the  adjoining  premises  to  clean  the  walk;  nor 
can  the  fact  that  such  owner  had  theretofore  promptly  cleaned  the  walk 
be  considered  material. 

In  addressing  the  jury  at  the  close  of  a  trial,  counsel  for  plaintiff  attempted 
to  read  from  a  reported  case;  upon  objection  being  made,  he  closed  the 
book,  and  then  stated  to  the  jury  what  had  been  decided  in  that  case, 
which,  he  told  them,  was  on  "all  fours"  with  the  case  on  trial;  and  the 
court,  upon  a  request  from  defendants'  counsel  to  direct  him  to  desist 
from  this  mode  of  summing  up,  declined  to  do  so.  Held,  that  this  was 
error,  for  which  a  judgment  for  plaintiff  should  be  reversed. 


NEW  YORK— MARCH,  1883.  73 

Keich  v.  Mayor  &c.  of  New  York. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  orders  denying  motions  for  a 
new  trial  on  the  minutes  and  on  the  ground  of  newly  dis- 
covered evidence. 

On  Sunday,  February  3d,  1878,  a  clear  day,  plaintiff, 
passing  over  a  sidewalk  on  the  south  side  of  Delancy  Street, 
between  three  and  four  o'clock,  slipped  on  the  ice  and  fell. 
Her  hip  was  broken  by  the  fall,  and  she  was  confined  to  her 
bed  for  six  or  seven  weeks.  On  Thursday  and  Friday  next 
preceding,  snow  fell  to  the  depth  of  seven  inches.  There 
was  a  leader  from  the  roof  of  the  house  fronting  the  side- 
walk, which  discharged  water  upon  the  lower  step  of  the 
stoop,  and  thence  to  the  walk.  A  city  ordinance  required 
every  person  from  whose  lot  water  might  pass  into  any 
street  across  the  sidewalk  to  cause  the  same  to  pass  through 
a  covered  gutter  under  the  sidewalk,  and  to  keep  the  gutter 
clear.  A  prescribed  penalty  was  imposed  for  every  day  the 
duty  was  neglected. 

The  plaintiff  brought  this  action  to  recover  compensation 
for  her  injury.  On  the  trial  the  plaintiffs  counsel,  when 
addressing  the  jury,  referred  to  a  reported  case,  under  cir- 
cumstances stated  in  the  following  opinion.  The  jury  ren- 
dered a  verdict  awarding  plaintiff  twenty-five  hundred 
dollars.  From  the  judgment  for  plaintiff  entered  on  the 
verdict,  and  orders  denying  motions  for  a  new  trial  on  the 
minutes  and  on  the  ground  of  newly  discovered  evidence, 
defendants  appealed. 

David  J.  Dean  and  Thomas  P.  Wickes,  for  appellants. 
Charles  P.  Miller,  for  respondent. 

BEACH,  J. —  [After  stating  the  facts  as  above.] — The  dis- 
position of  this  appeal,  so  far  as  the  issues  between  the 
parties  are  concerned,  is  controlled  by  the  question  whether 
or  not  the  evidence  on  plaintiffs  behalf  made  a  proper  case 
•for  submission  to  the  jury.  The  appellants  urge  the  nega- 
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tive,  from  the  absence  of  proof  showing  ice  to  have  been 
upon  the  sidewalk  for  a  sufficient  length  of  time  to  charge 
the  city  with  constructive  notice  and  consequent  negligence 
in  allowing  it  to  remain.  The  legal  principles  governing  the 
case  were  stated  to  the  jury  with  great  clearness  by  the 
learned  judge  who  presided  on  the  trial.  No  exceptions 
were  taken  to  his  charge,  and  those  arising  from  his  refusal 
to  instruct  the  jury  in  accord  with  two  propositions  submit- 
ted by  appellants'  counsel,  will  be  hereafter  considered. 
The  case  to  me  seems  but  little  different  from  Todd  v.  City 
of  Troy  (61  N.  Y.  506).  In  that  case,  as  here,  there  was  a 
leader  from  an  adjoining  house  discharging  water  upon  the 
walk,  which  froze  and  then  thawed,  as  the  weather  was  cold 
or  warm.  One  witness  on  this  trial  testified  :  "  The  water 
came  from  the  leader  on  to  the  sidewalk  during  the  winter, 
and  the  ice  on  the  sidewalk  was  caused  by  the  water,  which 
ran  from  the  leader,  freezing;  "  another  said,  "I  saw  water 
during  the  winter,  prior  to  this  accident,  coming  from  that 
leader,  freezing  and  remain  frozen  in  front  of  that  house." 
To  the  question,  "  Do  you  remember  whether  or  not  there 
had  been  ice  formed  from  the  water  which  had  flowed  there 
for  several  days  prior  to  the  accident,"  the  witness  answer- 
ed, "  Yes,  sir."  The  response  may  be  said  to  indicate  only 
remembrance,  but  in  construing  it  with  what  the  witness 
said  immediately  before  and  after,  it  should  be  applied  to 
the  presence  of  ice  rather  than  to  his  memory.  Another 
witness  who,  prior  to  the  accident,  passed  over  the  walk 
every  day  and  sometimes  twice,  said,  "there  was  always 
ice  and  snow  there  in  the  winter  time ;  I  never  knew  it 
clean  in  any  way."  I  think  this  evidence  was  sufficient  for 
submission  to  the  jury,  upon  the  question  of  the  ice  having 
been  there  long  enough  to  charge  the  defendants  with  con- 
structive notice  and  liability.  Upon  testimony  substantially 
similar,  the  Court  of  Appeals,  in  Todd  v.  City  of  Troy 
(supra),  said :  "  It  was  a  question  for  the  jury  to  decide 
whether  it  was  negligence  for  the  municipal  authorities  to 
permit  this  water  to  flow  upon  the  sidewalk  and  thaw  and 
freeze  there  and  form  ice,  remaining  there  for  some  days." 
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The  exception  to  the  ruling  which  admitted  the  city 
ordinance,  is  not  well  taken.  The  ordinance  regulated  the 
construction  of  leaders,  and  the  testimony  descriptive  of 
this  one  showed  non-compliance  with  the  law,  making  a 
nuisance  which  it  was  the  duty  of  the  authorities  to  remove 
after  having  actual  or  implied  notice  of  its  existence  {Hume 
v.  The  Mayor  $c.  of  New  York,  74  N.  Y.  264). 

The  learned  judge  properly  refused  the  request  to  charge 
the  jury  so  as  to  make  the  allowance  of  a  reasonable  time 
for  an  owner  of  premises  to  clean  the  walk,  a  factor  affect- 
ing the  defendants'  liability.  The  liability  of  a  municipal 
corporation  is  not  based  to  any  extent  upon  such  a  consid- 
eration ;  all  that  was  needful  to  charge  the  city  was  the 
existence  of  an  obstruction  long  enough  to  give  an  implied 
notice  of  its  existence.  Reasonable  time  to  remove  after 
notice,  express  or  implied,  must  be  allowed.  The  unper- 
formed duty  of  an  adjoining  owner  does  not  shorten  or 
lengthen  the  period  the  municipality  is  entitled  to.  Neither 
was  the  fact  stated  in  the  other  request,  of  the  occupant  of 
the  premises  having  theretofore  promptly  cleaned  the  walk, 
material.  The  issue  between  the  parties  related  to  an  omis- 
sion of  duty  on  this  occasion  by  the  defendants.  The  walk 
having  always  before  been  cleaned,  would  not  relieve  the 
defendants,  other  facts  imposing  liability  being  shown  ;  con- 
sequently the  learned  court  was  right  in  declining  to  in- 
struct the  jury  to  give  the  fact  consideration  as  bearing 
upon  defendants'  negligence. 

In  addressing  the  jury,  the  counsel  for  the  plaintiff,  as 
appears  on  the  record,  attempted  to  read  from  the  report  of 
Darling  v.  The  Mayor  £c.  of  New  York  (18  Hun  340),  and 
upon  objection  being  made  closed  the  book.  He  then  stated 
to  the  jury  what  had  been  decided  in  the  Darling  case, 
which  he  told  the  jury  was  on  "  all  fours  "  with  the  case 
at  bar.  The  counsel  for  the  defendant  asked  the  court  to 
direct  counsel  to  desist  from  this  mode  of  summing  up. 
The  court  declined,  and  exception  was  taken.  In  this 
there  was,  in  my  opinion,  grave  error.  The  undeniable 
right  of  the  defendant  was  to  have  a  verdict  founded  upon 
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the  evidence,  and  nothing  outside  the  evidence.  The  pro- 
vince of  counsel  is  to  influence  the  verdict,  not  by  statement 
of  extrinsic  and  unproved  facts,  but  by  argument  deduced 
from  those  appearing  in  proof.  Comment  upon  those  not 
in  evidence  is  not  rendered  any  more  regular  by  their 
having  been  ruled  out  during  the  trial.  Improper  influence 
upon  the  jury  is  to  be  prevented,  and  the  possible  or  prob- 
able potency  of  outside  facts  is  not  diminished  or  enhanced 
by  a  ruling  of  the  court  adverse  to  their  admissibility  {G-ould 
v.  Moore,  40  Super.  Ct.  387 ;  Koelges  v.  Gruardian  Life  Ins. 
Co.,  57  N.  Y.  638). 

The  action  of  counsel  was  neither  more  nor  less  than 
stating  what  had  been  decided  in  another  case,  claiming  it 
precisely  similar  to  the  one  on  trial.  Nothing  better  calcu- 
lated to  influence  a  jury  can  be  imagined  than  such  ref- 
erence to  an  adjudication.  Desisting  from  reading  the 
report  was  of  no  benefit  when  counsel  instead  resorted  to 
his  own  rendition.  The  defendants  may  have  had  their 
rights  passed  upon  under  the  strong  influence  of  authority 
a  jury  would  be  likely  to  follow,  and  which  rightfully  had 
no  more  to  do  with  the  formation  of  their  conclusion  than 
the  imaginative  recitals  of  a  French  romance. 

The  argument  that  while  counsel  may  not  be  permitted 
to  read  law  to  the  jury  from  reported  decisions  or  adjudi- 
cated cases,  as  evidence,  but  may  use  them  in  his  address 
to  the  jury,  by  way  of  illustration,  is  too  refined  in  distinc- 
tion to  meet  my  approval.  The  matter  placed  before  the 
jury  is  objectionable  ;  the  mode  of  bringing  it  to  their  atten- 
tion is  of  no  importance,  and  works  no  cure  of  the  evil. 

Whether  or  not  counsel  continued  his  comments  after 
objection,  the  ruling  in  his  favor  and  exception,  does  not 
appear.  Even  if  not,  were  persistence  the  test,  enough  is 
shown  by  the  remarks  after  the  objection  was  complied  with 
by  closing  the  volume.  The  injury  had  been  done  by  the 
statement,  and,  while  it  might  have  been  corrected  by  a 
different  ruling,  was  allowed  by  the  court  to  remain  with 
apparent  approval. 
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The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 


CHARLES  P.  DALY,  Ch.  J.,  and  VAN  BRUNT,  J.,  con- 
curred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


THOMAS  RYAN,  Respondent,  against  GEORGE  S.  MILLER, 

Appellant. 

(Decided  March  15th,  1883.) 

By  reason  of  the  defective  construction  of  a  ladder  furnished  by  an  em- 
ployer for  the  use  of  his  workmen,  one  of  them  fell  from  it,  striking 
another  and  causing  him  to  fall  through  a  well-hole.  Held,  that  the 
injuries  thereby  received  by  the  latter  were  not  too  remote  to  sustain  an 
action  by  him  therefor  against  the  employer. 

The  fact  that  the  defect  in  the  construction  of  the  ladder  was  due  to  neg- 
ligence of  a  fellow-workman  in  the  same  employment  with  plaintiff  is 
no  defense  to  such  an  action ;  since  an  employer  is  bound  to  furnish  to 
his  employees  proper  materials  and  instruments  for  the  work. 

The  refusal  of  a  request  for  an  instruction  to  a  jury  is  not  error,  where  the 
instruction  asked  ignores  an  essential  fact,  thus  authorizing  a  finding  by 
the  jury  contrary  to  the  evidence. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  defendant  in  this  action  was  engaged  in  the  erection 
of  eight  houses  in  the  city  of  New  York,  and  the  plaintiff 
was  employed  by  the  defendant  as  a  hod-carrier  at  said 
building  on  the  20th  of  July,  1881 ;  and  on  the  22d  of  July, 
the  foreman  of  the  defendant,  with  the  assistance  of  one 
William  Lane,  another  hod-carrier,  made  a  ladder  of  certain 
dimensions,  which  was  to  be  used  by  the  hod-carriers  in 
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going  up  from  the  parlor  story  to  the  story  above.  The 
ladder  rested  on  a  temporary  platform,  partially  built  over 
what  is  called  the  well-hole  on  the  parlor  floor,  and  passed 
up  through  the  well-hole  in  the  floor  above.  Upon  this 
covered  space  or  platform,  four  feet  from  the  foot  of  the 
ladder,  and  two  feet  from  the  opening,  the  plaintiff  stood  at 
the  time  of  the  accident.  Two  hod-carriers  had  gone  up 
the  ladder  and  landed  on  the  floor  above  ;  the  third  hod- 
carrier  in  taking  hold  of  one  of  the  rounds  of  the  ladder 
displaced  it  and  fell  completely  over  and  outside  of  the 
hod-carrier  who  was  in  the  center  of  the  ladder,  and  struck 
the  plaintiff  who  was  standing  upon  the  platform,  and 
knocked  him  down  into  the  cellar.  This  ladder  was  made 
but  a  very  short  time  before  the  accident,  of  the  best  mate- 
rials. All  the  other  rounds  except  the  one  in  question  had 
been  fastened  with  two  ten-penny  nails  at  each  end,  but 
.this  one  appears  to  have  been  fastened  with  but  one  nail, 
and  this  nail  having  passed  between  the  uprights  of  the 
ladder  had  no  hold. 

It  was  claimed  upon  the  part  of  the  defendant  that  the 
round  which  came  off  was  the  upper  round  of  the  ladder. 
Upon  the  part  of  the  plaintiff  it  was  contended  that  the 
round  which  came  off  was  the  third  from  the  top.  The 
defendant  offered  evidence  tending  to  prove  that  the  top 
round  upon  the  ladder  was  not  put  upon  the  ladder  by  the 
foreman,  but  must  have  been  put  there  without  his  knowl- 
edge or  consent. 

The  jury  found  a  verdict  for  the  plaintiff.  The  defend- 
ant made  a  motion  for  a  new  trial  upon  the  minutes,  which 
was  denied.  From  the  judgment  entered  upon  the  verdict. 
and  from  the  order  denying  his  motion  for  a  new  trial,  the 
defendant  appealed. 

A.  T.  Compton,  for  appellant. 
John  C.  Tomlinson,  for  respondent. 

VAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — • 
The  appellant  claims  that  the  damages  are  too  remote,  and 
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cites  various  cases  in  support  of  this  proposition;  but  I  fail 
to  see  the  application  of  any  one  of  those  cases.  If  the 
defendant's  servants  were  guilty  of  negligence  in  the  con- 
struction of  this  ladder,  that  negligence  was  the  immediate 
cause  of  the  accident  which  happened  to  the  plaintiff,  and 
it  was  not  the  person  falling  who  can  be  said  to  be  the  only 
immediate  cause  of  the  injury. 

As  well  might  it  be  said  that  if  A,  in  assaulting  B,  strikes 
him  and  knocks  him  with  such  force  that  B  knocks  C  down 
and  he  is  injured  by  the  fall,  then  A  is  not  responsible  for 
the  accident,  as  to  say  that  where  the  defendant  in  this 
action  by  his  negligence  causes  one  of  his  workmen  to  fall 
upon  another,  the  injury  received  by  the  second  workman  is 
not  the  natural  and  probable  consequence  of  the  defendant's 
wrongful  act  or  omission. 

The  next  point  raised  by  the  appellant  is,  that  negligence 
was  not  brought  home  to  the  defendant,  and  that  the  negli- 
gence, if  any  existed,  was  the  negligence  of  the  foreman  in 
carelessly  putting  on  this  fifteenth  round,  and  that  the  fore- 
man was  a  fellow-workman  engaged  in  the  same  common 
enterprise. 

In  this  proposition  the  principle  is  overlooked  that  an 
employer  is  bound  to  furnish  proper  materials  and  proper 
instruments  with  which  his  employees  are  to  do  the  work. 
In  this  case  the  defendant  furnished  the  ladder,  and,  if  the 
plaintiff's  theory  of  the  cause  was  true,  the  ladder  was  im- 
properly constructed  ;  and  it  is  immaterial  by  whom  it  was 
so  improperly  constructed,  as  long  as  it  was  furnished  by 
and  with  the  direction  of  the  defendant  for  the  purposes  of 
use  by  his  employees.  The  counsel  cites  various  cases  in 
which  the  proposition  is  maintained  that  the  employer  is 
not  a  guarantor  of  the  safety  of  the  implements  furnished, 
and  that  in  cases  where  the  defect  could  not  have  been  dis- 
covered by  inspection  no  recovery  could  be  had,  which  are 
not  applicable  to  the  case  at  bar,  as  it  is  not  claimed  that 
an  examination  of  this  ladder  would  not  have  disclosed  the 
fact  that  there  was  but  one  nail  in  the  round  Avhich  came 
off,  and  that  it  was  in  a  position  in  which  it  had  no  hold. 
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The  workman  in  going  up  the  ladder  was  not  required  to 
examine  every  round  to  see  whether  it  was  suited  for  the 
purposes  for  which  the  ladder  was  constructed,  but  he  had 
a  right  to  assume,  unless  the  defect  was  glaringly  apparent, 
that  the  ladder  was  fit  for  the  purpose  to  which  it  was  to 
be  applied. 

It  was  also  urged  that  as  the  servant  assumes  all  risk 
incident  to  his  employment  there  can  be  no  recovery  in  this 
case.  It  does  not  appear  from  the  evidence  in  this  case  that 
one  of  the  incidents  of  going  up  a  ladder  is  that  the  ladder 
must  necessarily  be  so  defectively  constructed  that  the 
workmen  are  liable  to  fall  from  it  in  consequence  of  the 
breaking  or  coming  off  of  the  rounds. 

The  claim  that  the  plaintiff  was  guilty  of  contributory 
negligence  in  standing  in  the  position  in  which  he  was 
standing,  does  not  seem  to  be  upheld  by  any  evidence  in 
the  cause.  He  was  there  awaiting  his  turn  to  go  up  the 
ladder,  and  it  certainly  could  not  be  considered  as  part  of 
his  duty  to  be  watching  the  other  men  going  up  the  ladder 
to  see  how  many  fell  down  before  it  was  his  turn  to  ascend. 

The  only  exception  which  appears  to  be  of  any  moment 
in  the  case,  is  the  refusal  of  the  court  to  charge  the  request 
contained  in  the  133d  folio  of  the  case,  which  was  to  the 
effect,  "  That  if  the  jury  are  satisfied  that  the  round  which 
broke  and  caused  the  accident  was  not  put  on  the  ladder  by 
the  defendant  or  his  foreman,  the  plaintiff  cannot  recover." 

The  request  in  question,  as  framed,  omits  an  essential 
element. 

There  had  been  a  controversy  as  to  whether  the  round 
which  came  off  was  the  top  round,  or  the  third  round  from 
the  top.  In  case  the  jury  should  find  that  it  was  the  third 
round  from  the  top,  there  was  no  question  upon  the  evi- 
dence but  that  it  was  put  on  by  the  foreman.  In  case  the 
jury  found  that  the  round  which  came  off  was  the  top 
round,  then  there  was  a  question  for  the  jury  to  determine 
whether  or  not  it  was  put  on  by  the  foreman.  In  the  re- 
quest submitted  to  the  court  this  fact  was  entirely  ignored, 
and  it  authorized  the  jury  to  say,  even  if  they  should  find 
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that  the  third  round  came  off  and  was  the  cause  of  the 
accident,  that  it  was  not  put  on  by  the  foreman,  which  was 
entirely  contrary  to  the  evidence.  If,  in  the  proposition,  it 
had  been  left  to  the  jury  to  find  whether  it  was  the  top 
round  which  had  come  off,  and  then,  if  they  found  that  such 
top  round  was  not  put  on  the  ladder  by  the  defendant  or 
his  foreman,  that  the  plaintiff  could  not  recover,  the  request 
would  have  been  proper ;  but  leaving  the  question  so  that 
the  jury  could  have  found  that  it  was  the  third  round  which 
came  off,  and  that  such  third  round  was  not  put  on  by  the 
defendant  or  his  foreman,  made  the  request  in  question  im- 
proper, and  the  refusal  to  charge  in  the  language  employed 
was  not  error.  • 

The  case  of  Derkin  v.  Sharp  (88  N.  Y.  228),  illustrates 
the  precision  which  must  be  followed  in  a  request  in  order 
to  constitute  error  in  refusing  to  charge  the  same. 

There  are  other  exceptions  which  do  not  seem  to  call  for 
particular  discussion  ;  and  the  judgment  and  order  appealed 
from  must  be  affirmed  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


MICHAEL  SCANLON,  Plaintiff,  against  THE  MAYOR,  AL- 
DERMEN AND  COMMONALTY  OF  THE  CITY  OF  NEW 
YORK,  Defendants. 

(Decided  March  15th,  1883.) 

Where  an  excavation  is  made  in  a  city  street  by  permission  of  the  muni- 
cipal authorities,  but  no  supervision  of  the  work  is  assumed  or  reserved 
on  the  part  of  the  city,  and  the  excavation  is  afterwards  filled  and  the 
street  restored  to  an  apparently  safe  condition,  the  city  is  not  liable  for 
injuries  resulting  from  hidden  defects  in  the  filling,  until  after  express 
or  implied  notice  of  such  defects  and  a  reasonable  time  to  make  repairs. 

VOL.  xn. — 6 
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MOTION  for  judgment  upon  the  verdict  of  a  jury  directed 
subject  to  the  opinion  of  the  court. 

The  corporation  of  the  city  of  New  York  granted  to  one 
LaMarche,  a  licensed  plumber,  a  permit  to  make  an  excava- 
tion in  Thirty-first  Street  extending  from  the  premises  of 
James  Carroll  to  the  sewer  in  the  roadway,  in  order  to  make 
repairs  to  the  pipe  connecting  said  premises  with  the  sewer. 
The  permit  was  issued  March  20th,  1880.  Work  was  com- 
menced on  the  22d  or  23d,  and  completed  about  the  26th 
(Friday).  La  Marche's  workmen  re-filled  the  trench  they 
had  dug  in  the  street  with  earth,  but  did  not  re-pave  the 
place.  They  left  it  so  on  the  afternoon  of  Friday.  Rain 
commenced  the  next  day,  Saturday,  at  9  A.  M.,  and  con- 
tinued until  12  midnight ;  and  recommenced  the  next  day 
(Sunday)  at  6  P.  M.  and  continued  until  Monday  at  7  A.M. 
On  Monday  about  2  A.  M.,  the  plaintiff  driving  over  the 
spot,  his  horse  and  coupe  fell  into  the  trench,  which  was 
then  one  and  a  half  to  two  feet  deep  and  filled  with  slush, 
the  nearly  continuous  rain  of  two  days  having  caused  the 
earth  filling  to  settle. 

-  Plaintiff  brought  this  action  to  recover  from  the  city 
damages  for  injuries  to  his  horse  and  carriage,  and  for  per- 
sonal injuries  received.  At  the  trial,  the  judge  directed  a 
verdict  for  defendant,  subject  to  the  opinion  of  the  court ; 
the  jury  having  assessed  plaintiff's  damages  at  $200.  De- 
fendant moved  for  judgment  upon  the  verdict. 

John  0.  Mott,  for  plaintiff. 

E.  Henry  Lacombe,  for  defendants. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — 
The  excavation  made  by  the  plumber,  La  Marche,  for  the 
owner  of  the  premises  under  permit  from  the  corporation, 
was  lawful.  The  corporation  did  not  assume  or  reserve  any 
supervision  of  the  work,  but  it  was  not  discharged  from  the 
duty  of  seeing  that  the  roadway  was  apparently  safe  for 
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travel.  If  the  city  had  assumed  or  reserved  any  super- 
vision of  the  work  it  would  have  been  responsible  for  hidden 
defects  in  the  method  of  filling  in  the  hole,  and  would  not 
be  excused  because  the  danger  was  not  apparent  (  Wendell 
v.  The  Mayor  of  Troy,  4  Abb.  App.  Dec.  563).  But  though 
the  city  had  not  reserved  a  supervision  of  the  work  it  was 
not  therefore  relieved  from  its  general  obligation  to  see  that 
the  streets  are  maintained  in  good  repair;  and  if  a  permit 
to  make  an  excavation  in  the  street  for  a  sewer  connection 
be  given,  the  city  officers  should  exercise  reasonable  care 
under  the  circumstances  to  prevent  injury.  If  such  care 
were  omitted  the  corporation  is  responsible.  Such  respon- 
sibility is  for  its  own  negligence  in  the  care  of  the  street 
and  is  not  in  any  sense  a  liability  for  the  negligence  of  the 
servants  of  the  lot  owners  (Masterton  v.  Mount  Vernon, 
58  N.  Y.  391). 

What  is  reasonable  care  under  the  circumstances  speci- 
fied ?     The  defendant  here  claims  that  the  citv,  after  grant- 

•f  O 

ing  a  permit  to  make  an  excavation  in  the  roadway,  has  no 
duty  to  see  that  the  excavation  is  properly  filled  and  the 
street  made  safe,  until  notice  of  some  defect  in  the  filling  is 
brought  home  to  it ;  that  the  duty  of  the  city  in  the  case  of 
a  permit  to  make  sewer  connections  is  the  same  as  its  gen- 
eral duty  with  respect  to  the  streets,  viz. :  to  make  them 
safe  for  ordinary  travel  within  a  reasonable  time  after 
express  or  implied  notice  that  they  need  repair.  This  seems 
to  be  the  true  rule.  If  the  street  be  restored  to  an  appar- 
ently safe  condition  after  the  excavation,  express  or  implied 
notice  of  defects  must  be  given  to  the  corporation  before  it 
can  be  made  liable  for  an  injury  resulting  from  such  defects. 
Even  in  the  case  of  an  unlawful  interference  with  the  high- 
way, viz. :  the  granting  of  permits  for  vault  openings  in 
the  sidewalk,  if  the  opening  be  apparently  secured  by  a 
proper  covering,  the  city  is  not  liable  for  injuries  resulting 
from  insecure  covering  until  notice  and  opportunity  to 
repair  {Smith  v.  The  Mayor,  15  Weekly  Dig.  103 ;  Reinhard 
v.  The  Mayor,  2  Daly  243). 
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In  this  case  the  trench  which  had  been  dug  La  the  street 
was  filled  up  with  earth  above  the  level  of  the  pavement 
but  was  not  re-paved.  It  is  not  proved  that  this  left  the 
place  in  an  apparently  unsafe  condition.  The  earth  filling 
sank  the  next  day  (Saturday)  because  of  rain  which  began 
to  fall  at  9  A.  M.  of  that  day  and  continued  to  fall  until 
midnight,  and  began  again  at  6  P.  M.  Sunday  and  continued 
until  7  A.  M.  Monday  morning.  It  was  at  2  A.  M.  of  Mon- 
day that  the  accident  occurred.  The  evidence  does  not 
show  that  the  filling  sank  so  as  to  make  it  apparent  that 
the  street  Avas  unsafe  within  a  sufficient  time  before  the 
accident  to  authorize  a  finding  that  the  city  had  notice  of 
the  fact  and  time  to  repair.  For  this  reason  the  defendant 
was  entitled  to  a  verdict. 

Judgment  should  be  entered  for  defendant  upon  the 
verdict  ordered. 

VAN  BRUNT  and  BEACH,  JJ.,  concurred. 
Judgment  for  defendant. 


GEORGE  P.  SHELDON,  as  Receiver  of  the  firm  of  A.  H. 
Mojarietta  &  Co.,  Respondent,  against  N.  HENRY 
SABIN,  Impleaded  with  Blakeslee  Barnes,  Appellant. 

(Decided  March  15th,  1883.) 

A  denial  of  allegations  of  a  complaint  in  an  answer  verified  by  the  defend- 
ant, which  is  stated  to  be  made  by  him  "  either  upon  his  own  knowledge, 
or  as  not  having  any  knowledge  or  information  thereof  sufficient  to  form 
a  belief  in  respect  to  the  same,"  is  insufficient;  it  being  impossible  to 
distinguish  the  allegations  denied  upon  knowledge  from  those  denied 
from  want  of  knowledge  or  information  sufficient  to  form  a  belief. 

An  action  having  been  fully  tried  at  a  trial  term  of  the  Marine  Court  of 
the  city  of  New  York,  and  the  complaint  dismissed  and  judgment  entered 
for  defendant,  on  appeal  to  the  General  Term  of  that  court,  upon  con- 
sideration of  the  whole  record,  the  judgment  was  reversed.  Held,  that 
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an  appeal  to  this  court  should  not  be  decided  upon  an  objection  to  the 
answer  for  insufficiency,  as  such  a  decision  would  deprive  the  defendant 
of  the  right  to  ask  leave  to  amend,  which  he  might  have  exercised  had 
not  the  decision  at  the  trial  term  been  in  his  favor. 

Upon  appeal  from  an  order  denying  a  motion  to  vacate  an  attachment,  the 
order  was  modified  so  as  to  deny  the  motion  so  far  as  it  related  to  prop- 
erty sold  on  execution  in  the  action,  and  to  grant  the  motion  and  vacate 
the  attachment  as  to  property  not  sold  on  execution.  Held,  that  an 
action  on  an  undertaking  given  to  procure  the  attachment,  conditioned 
that  if  the  warrant  of  attachment  should  be  vacated,  the  plaintiff  in  the 
attachment  suit  would  pay,  &c.,  could  not  be  sustained. 


APPEAL  from  a  judgment  of  the  General  Terra  of  the 
Marine  Court  of  the  city  of  New  York,  reversing  a  judg- 
ment of  that  court  entered  upon  a  dismissal  of  the  com- 
plaint at  the  trial. 

The  action  was  brought  on  an  undertaking  given  by  the 
defendants,  upon  the  issuing  of  an  attachment.  The  an- 
swer of  the  defendant  Sabin  admits  the  making,  "  and  as 
to  all  the  other  allegations,  this  defendant  denies  the  same 
either  upon  his  own  knowledge,  or  as  not  having  any 
knowledge  or  information  thereof  sufficient  to  form  a  be- 
lief in  respect  to  the  same."  The  plaintiff's  counsel  at  the 
trial  moved  for  judgment  on  the  pleadings  upon  the  ground 
that  the  answer  contained  no  denial  of  any  material  allega- 
tions of  the  complaint,  and  did  not  allege  any  affirmative 
defense.  This  motion  was  denied  and  exception  taken. 
The  vaeatur  of  the  attachment  relied  on  by  the  plaintiff,  is 
by  an  order  of  the  General  Term  of  the  Supreme  Court, 
entered  upon  appeal  from  an  order  of  the  Special  Term  de- 
nj'ing  a  motion  to  vacate.  The  learned  judge  on  the  trial 
in  the  Marine  Court  dismissed  the  complaint,  by  an  order 
granted  after  the  jury  had  found  a  verdict  for  the  plaintiff, 
decision  of  the  motion  to  dismiss  having  been  reserved. 

The  plaintiffs  appealed  from  the  judgment  to  the  General 
Term  of  the  Marine  Court,  where  it  was  reversed,  and 
judgment  ordered  upon  the  verdict.  From  this  decision  the 
defendant  Sabin  appealed  to  this  court. 
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Thomas  Nelson,  for  appellant. 

James  L.  Bishop,  for  respondent. 

BEACH,  J. — [After  stating  the  facts  as  above.] — An  an- 
swer must  contain  "a  general  or  specific  denial  of  each 
material  allegation  of  the  complaint  controverted  by  the 
defendant  or  of  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief"  (Code  Civ.  Pro.  §  500).  The 
denial  in  this  answer  is  not  within  the  requirements  of  this 
rule.  It  is  impossible  to  distinguish  the  allegations  denied 
upon  knowledge,  from  those  denied  from  a  want  of  knowl- 
edge or  information  sufficient  to  form  a  belief.  The  plaint- 
iff would  be  entitled  to  relief,  if  the  answer  denied,  from 
want  of  knowledge  or  information,  facts  stated  in  the  com- 
plaint necessarily  within  defendant's  knowledge.  This 
would  be  avoided  if  this  form  of  pleading  was  permitted. 
Again,  this  is  a  verified  answer,  and  the  policy  of  the  law 
has  been  to  prescribe  a  form  of  verification  which  will  probe 
the  conscience  of  the  party.  In  this  instance  the  defendant 
swears  that  the  answer  is  true  of  his  own  knowledge,  except 
as  to  those  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true.  These  denials  may  be  placed  either  upon  knowledge, 
or  a  want  of  knowledge  or  information,  as  may  suit  the  con- 
science of  the  party  making  the  oath,  or  provide  a  defense 
upon  an  indictment  for  perjury. 

The  action  was  fully  tried  at  the  trial  term  and  the  case 
considered  upon  the  whole  record  by  the  General  Term  of 
the  Marine  Court,  making  a  like  course  here  eminently 
proper.  It  would  be  impossible  to  decide  the  appeal  upon 
an  exception  to  the  sufficiency  of  the  answer,  because 
affirming  the  judgment  on  that  single  question  would  de- 
prive the  defendant  of  the  right  to  ask  leave  to  amend 
which  he  might  have  exercised  had  not  the  decision  at  trial 
term  been  in  his  favor,  and  upheld  his  answer. 

The  motion  to  vacate  the  attachment  was  denied  at  Special 
Term.  The  apparent,  but  not  needful  provision,  in  the 
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order  of  the  General  Term  of  the  Supreme  Court,  gives 
rise  to  the  contention,  whether  or  not  the  attachment  was 
there  vacated.  To  answer  the  inquiry  the  order  must  alone 
be  examined,  and  without  enlarging  its  terms,  because  the 
defendant  here  impleaded  is  a  surety,  and  his  liability 
should  not  be  extended,  but  is  strictissimi  juris  {McCloskey 
v.  Cromwell,  11  N.'Y.  593). 

The  Special  Term  denied  the  motion  to  vacate  the  writ. 
Upon  an  appeal  the  order  was  not  reversed  and  the  attach- 
ment vacated,  but  was  modified  "  to  deny  the  said  motion 
so  far  as  it  relates  to  the  property  actually  sold  on  execu- 
tion, and  granting  the  same  and  vacating  said  warrant  of 
attachment  as  to  property  not  sold  on  execution." 

The  effect  and  action  of  the  process  was  partially  upheld 
by  this  order,  as  was  part  of  the  Special  Term  order  deny- 
ing the  motion  to  vacate.  Though  this  was  because  an 
execution  had  rendered  the  attachment  useless,  or  functus 
officio,  it  does  not  avoid  the  fact  of  the  writ  not  having  been 
vacated  in  terms  (Drummond  v.  Husson,  14  N.  Y.  60 ; 
Cheesebrough  v.  Agate,  26  Barb.  603 ;  Poppenhusen  v.  Seeley, 
41  Barb.  450  ;  S.  C.  3  Keyes  150). 

The  judgment  of  the  General  Term  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  BRUNT,  J.,  con- 
curred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 
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MATILDA  W.  STEVENS  et  a?.,  Respondents,  against  JOHN 
WEBB,  Appellant. 

(Decided  March  15th,  1883. ) 

Upon  an  application  by  plaintiffs  in  an  action  of  ejectment  for  an  order 
requiring  the  defendant  to  furnish  a  bill  of  particulars  of  matters  averred 
in  his  answer,  being  allegations  of  the  practical  location  of  boundary 
lines  so  as  to  exclude  the  lands  for  which  the  action  was  brought  from 
other  lands  of  plaintiffs'  predecessors  in  title,  it  appeared  that  plaint- 
iffs' counsel  was  fully  informed  of  the  matters  of  defense,  having  been 
counsel  in  previous  actions  where  the  questions  and  facts  presented  by 
the  defense  had  been  the  subject  of  direct  investigation;  and  it  appeared 
from  his  own  affidavit  upon  which  the  application  was  made  that  the 
object  of  the  motion  was  not  to  obtain  information  as  to  the  lines  re- 
ferred to  in  the  answer  as  having  been  practically  located,  but  to  confine 
the  defendant  to  some  one  or  other  of  several  such  lines,  and  to  compel 
him  to  declare  by  whom  he  would  claim  on  the  trial  that  such  line  had 
been  located.  Held,  that,  under  the  circumstances,  defendant  should 
not  be  compelled  to  furnish  the  particulars  applied  for. 

APPEAL  from  an  order  of  this  court  granting  a  motion 
for  a  bill  of  particulars. 

The  action  was  ejectment,  brought  to  recover  possession 
of  certain  real  estate  situated  in  the  City  of  New  York,  and 
formerly  held  and  conveyed  by  the  mayor,  aldermen  and 
commonalty  of  New  York.  In  his  answer  the  defendant 
alleged,  as  a  separate  defense,  that  "more  than  twenty 
years  and  more  than  forty  years  prior  to  the  commencement 
of  this  action,  the  boundary  or  division  lines  between  the 
lands  of  the  plaintiffs'  ancestors  and  predecessors  in  title 
and  the  lands  of  this  defendant's  remote  grantors,  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York, 
were  by  all  the  parties  in  interest  practically  located  and 
adjusted  so  as  to  exclude  from  the  lands  of  the  ancestors 
and  predecessors  of  the  plaintiffs  and  to  include  within  the 
lands  of  the  said  the  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York,  all  of  the  premises  described,"  &c., 


NEW  YORK— MARCH,  1883.  89 


Stevens  r.  Webb. 


"  and  for  more  than  twenty  years  thereafter  all  parties  in- 
terested therein  or  affected  thereby  acquiesced  in  such  prac- 
tical location,  which  has  never  been  disturbed." 

The  plaintiffs  moved  for  a  bill  of  particulars  of  the  mat- 
ters so  averred,  and  their  motion  was  granted.  From  the 
order  granting  the  motion  the  defendant  appealed. 

Franklin  A.  Paddock  and  Francis  L.  Stetson,  for  appel- 
lant.— Though  the  court  undoubtedly  has  power  to  order  a 
bill  of  particulars  in  the  present  case,  it  is  a  power  which 
should  be  exercised  only  in  its  wise  discretion  and  rarely  in 
such  cases  'as  this  (Orvis  v.  Dana,  1  Abb.  N.  C.  268). 

As  it  is  clear  that  the  plaintiffs  are  fully  informed,  not 
only  of  the  defense  which  is  proposed  to  be  made,  but 
also  of  substantially  all  the  evidence  by  which  it  is  pro- 
posed to  sustain  that  defense,  a  bill  of  particulars  should 
not  be  required  (Wigand  v.  De  Jonge,  18  Hun  405).  It  is 
apparent  that  the  plaintiffs  are  stimulated  by  some  motive 
other  than  a  desire  for  specific  details,  namely,  by  a  desire 
to  limit  the  extent  of  the  defense. 

Upon  general  principles  the  plaintiffs  are  not  entitled  to 
a  bill  of  particulars  in  the  present  instance.  The  office  of 
a  bill  of  particulars  is  to  limit  the  generality  of  the  claim  or 
defense,  and  is  not  to  furnish  evidence  for  the  opposite  party 
(Greev.  Chase  Manuf.  Co.,  12  Hun  630).  Neither  is  it  to 
disclose  to  the  opposite  party  the  evidence  upon  which  the 
party  from  whom  it  is  demanded  expects  to  rely  (Strong  v. 
Strong,  1  Abb.  Pr.  N.  S.  238;  Orvis  v.  Dana,  1  Abb.  N.  C. 
268,  286).  The  power  to  order  a  bill  of  particulars  rests 
in  discretion ;  and  in  this  case  its  exercise  was  not  in  the 
line  of  wisdom  (Higenbotam  v.  Grreen,  25  Hun  214,  217). 
The  power  should  be  prudently  employed  with  the  view  to 
enable  parties  to  prepare  their  pleadings  and  evidence  for 
the  trial  of  the  real  issues  involved  in  an  action,  and  not  to 
impose  unnecessary  labor  upon  any  party  (Butler  v.  Munn, 
9  Abb.  N.  C.  49,  50). 

Morris  A.  Tyng,  for  respondents. — The  court  at  Special 
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Term  had  undoubted  power  to  make  the  order  appealed 
from  (Code  Civ.  Pro.  §  531 ;  Tilton  v.  Beecher,  59  N.  Y. 
176 ;  Dwight  v.  G-ermania  Life  Ins.  Co.,  84  N.  Y.  493 ;  Or- 
vis  v.  Dana,  1  Abb.  N.  C.  268).  The  Special  Term  having 
discretion  to  make  or  to  refuse  to  make  the  order  appealed 
from,  the  only  question  on  this  appeal  is  whether  that  dis- 
cretion has  been  so  abused  as  to  require  the  order  to  be  re- 
versed by  the  General  Term.  The  question  is  not  whether, 
as  an  original  application,  this  court  would,  in  the  exercise 
of  its  discretion,  grant  the  same  order  (Bryan  v.  Durrie,  6 
Abb.  N.  C.  139,  citing  1  Wait's  Prac.  465 ;  Morrison  v. 
Agate,  20  Hun  23,  25 ;  Matter  of  Duff,  10  Abb.  Pr.  N.  S. 
416,  423). 

In  actions  of  ejectment  it  has  always  been  the  practice 
in  this  state  to  give  a  bill  of  particulars  at  any  time  before 
trial  ( Vischer  v.  Conant,  4  Cowen  396,  398 ;  approved,  Til- 
ton  v.  Beecher,  59  N.  Y.  184).  The  order  appealed  from 
was  a  wise  exercise  of  discretion  (Rigenbotam  v.  G-reen,  25 
Hun  214;  Dwight  v.  Germania  Life  Ins.  Co.,  84  N.  Y.  493). 

As  the  order  appealed  from  does  not  limit  the  defendant 
to  any  one  of  his  several  defenses,  the  discussion  of  the  ques- 
tion whether  he  should  be  so  limited  should  be  postponed 
until  he  has  stated  what  his  several  defenses  are,  and  a  mo- 
tion is  made  for  that  purpose  (Barkley  v.  Rensalaer  £c.  R. 
R.  Co.,  27  Hun  515). 

The  present  knowledge  of  the  attorney  for  the  plaintiffs 
may  not  be  available  to  the  plaintiffs  on  the  trial,  and  the 
object  in  requiring  the  defendant  to  furnish  a  bill  of  par- 
ticulars is  not  merely  to  inform  the  plaintiffs,  or  even  the 
plaintiffs'  attorney,  but  also  to  inform  the  court  of  the  exact 
question  it  is  called  on  to  try,  that  its  time  may  not  be 
wasted  (Higenbotam  v.  Green,  25  Hun  214). 

CHARLES  P.  DALY,  Chief  Justice. — There  is  no  doubt  as 
to  the  power  of  the  judge  at  Special  Term  to  make  such  an 
order  as  the  one  appealed  from  (Dwight  v.  G-ermania  Life 
Ins.  Co.,  84  N.  Y.  493 ;  Orvis  v.  Dana,  1  Abb.  N.  C.  268 ; 
Tilton  v.  Beecher,  59  N.  Y.  176).  In  fact  it  has  been  spe- 
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cifically  held  in  actions  of  ejectment,  that  a  bill  of  particu- 
lars of  the  claim  of  the  plaintiff  or  of  the  defendant,  in 
respect  to  the  land,  may  be  ordered  (Doe  d.  Webb  v.  Hull, 
and  Doe  d.  Saunders  v.  Duke  of  Newcastle,  1  T.  R.  332 
note  A). 

The  only  question,  therefore,  on  the  appeal,  is  whether, 
upon  the  facts  disclosed  by  the  affidavits,  the  order  should 
have  been  granted. 

The  object  of  a  bill  of  particulars,  whether  required  of 
the  plaintiff  or  of  the  defendant,  is  that  the  other  party  shall 
not  be  taken  by  surprise  from  the  generality  of  the  plead- 
ings and  come  to  the  trial  unprepared  as  to  the  nature  of 
the  claim  made  by  the  plaintiff  or  the  nature  of  the  defense 
set  up  to  it;  and  the  effect  of  the  bill,  therefore,  is  to  re- 
strict the  proof  and  limit  the  recovery  or  defense  to  what 
is  stated  in  it,  unless  the  variance  between  it  and  the  proof 
offered  could  not  have  misled  the  other  party  (Nair  v.  Gil- 
bert, 3  Wend.  346 ;  Brown  v.  Williams,  7  Cowen  316 ;  Sow- 
man  v.  Earl,  3  Duer  691 ;  Hurst  v.  Watkins,  1  Camp.  69 ; 
Graham's  Practice,  514,  518). 

But  if  a  party  full}1"  knows  what  his  adversary  means  to 
rely  on  for  his  cause  of  action  or  defense,  he  is  not  entitled 
to  a  bill  of  particulars  of  it  (Willis  v.  Wiley,  19  Johns.  268 ; 
Wigand  v.  DeJonge,  18  Hun  405);  and  this  was  the  case 
here.  The  affidavit  upon  which  the  order  to  show  cause 
was  granted  was  made  by  the  plaintiffs'  attorney,  in  which 
he  stated  that  in  a  former  litigation,  in  which  a  similar 
defense  was  interposed  in  respect  to  the  property  in  the 
vicinity  of  that  of  the  one  involved  in  this  suit,  proof  was 
offered  by  the  counsel  for  the  defendant  in  the  present  suit, 
of  the  existence  of  four  distinct  existing  boundary  lines  of 
the  plaintiffs'  land  ;  that  it  was  then  contended  that  they 
had  all  been  practically  located  ;  that  three  of  the  plaintiffs' 
predecessors,  at  intervals  of  many  years,  had  located  and 
adjusted  them ;  and  that  the  present  counsel  for  the  plaintiffs 
in  this  action  was  fully  informed  of  the  matters  of  defense 
for  which  he  now  applies  for  the  particulars,  appears  more 
fully  in  the  affidavits  read  in  opposition  to  the  motion,  in 
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which  it  is  stated  that  in  three  previous  trials  the  questions 
and  facts  presented  by  the  defense  in  this  action  had  been 
the  subject  of  direct  investigation ;  that  the  plaintiffs'  at- 
torney was  counsel  in  these  actions,  and  that  it  is  the  belief 
of  the  defendant's  counsel,  that  there  is  not  and  cannot  be 
any  evidence  introduced  in  the  trial  of  the  present  action 
other  than  that  embraced  in  the  former  actions,  and  of 
which  he  believes  the  plaintiffs'  counsel  is  as  fully  informed 
as  any  living  person. 

The  plaintiffs'  attorney,  upon  this  appeal,  calls  our  atten- 
tion to  the  fact  that  this  does  not  charge  that  the  plaintiffs 
know  anything,  but  refers  only  to  the  knowledge  possessed 
by  the  plaintiffs'  attorney,  a  distinction  which,  upon  a 
motion  of  this  nature,  made  by  the  plaintiffs'  attorney,  and 
upon  his  affidavit,  we  do  not  appreciate. 

The  object  of  the  motion  is  not  to  obtain  information  in 
respect  to  what  lines  the  defendant  refers  to  in  the  sixth 
paragraph  of  his  answer,  as  having  been  practically  located 
and  adjusted,  as  the  boundary  lines  between  the  lands  of 
the  plaintiffs'  ancestors  or  predecessors,  and  the  lands  of 
the  corporation  of  the  city  of  New  York,  but,  as  expressed 
in  the  moving  affidavit,  to  confine  the  defendant  upon  the 
trial  to  some  one  or  the  other  of  these  four  lines,  and 
compel  him  to  declare  by  whom  he  will  claim  on  the  trial 
that  such  a  line  was  located. 

I  see  no  reason  why  the  defendant  should  be  compelled — 
as  expressed  in  the  order  to  show  cause — "to  state  what 
lines  and  upon  what  position  upon  the  soil  they  are,  or  by 
what  ancestor  or  predecessor  he  expects  to  prove  that  such 
lines  were  so  located  or  adjusted,  and  at  what  time  he 
claims  or  expects  to  prove  that  they  were  so  located  and 
adjusted."  The  plaintiff  is  fully  apprised,  through  the 
knowledge  which  he  already  has,  of  the  exact  nature  of 
the  defense  which  the  defendant  means  to  set  up  to  this 
action,  it  being  the  same  as  set  up  by  him  in  former  actions, 
and  I  see  no  reason  why  he  should  be  limited  to  any  one 
of  the  particular  lines  assumed  by  him  to  have  been  ad- 
justed and  located. 
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The  reason  why  the  party  is  restricted  in  his  proof  by 
being  limited  in  his  recovery  or  defense  to  what  is  stated  in 
the  bill  of  particulars,  is  because  he  has  the  right  to  assume 
that  his  adversary  has  set  out  fully  what  he  means  to  rely 
on  for  his  cause  of  action  or  defense,  and  he  should  not  be 
allowed  to  mislead  or  deceive  the  other  party  by  setting 
up  one  thing  and  proving  another — by  giving  a  particular 
account  of  the  nature  of  his  claim  or  defense  and  then 
proving  something  different.  Although  tha  complaint  or 
answer  contains  all  that  is  required  in  a  pleading,  it  may  be 
deficient  in  the  necessary  information  for  the  other  party's 
guidance,  which  information  he  is  not  presumed  to  know; 
but  if  he  does  know  it,  why  should  the  other  party  be  re- 
quired to  furnish  him  with  particulars  of  which  he  is  already 
fully  apprised.  While  full  information  should  be  furnished 
of  the  nature  of  the  cause  of  action  or  of  the  nature  of  the 
defense  that  is  set  up  to  it,  the  court  must  not,  in  the 
case  of  a  defendant,  overlook  what  has  been  frequently  re- 
iterated on  applications  of  this  kind  for  bills  of  particulars 
— that  he  is  not  bound  to  disclose  the  evidence  upon  which 
he  relies  to  establish  his  defense  ;  that  it  is  sufficient  if  it 
clearly  appears  what  the  nature  of  his  defense  is;  and  if 
upon  the  statement  made  of  it,  his  adversary  and  the  court 
can  see,  upon  the  trial,  what  evidence  is  or  is  not  relevant 
to  prove  it,  it  is  enough.  As  was  said  in  the  case  of  Hig- 
enbotam  v.  Crreen  (25  Hun  216),  a  bill  of  particulars  "is 
neither  given  nor  required  for  the  purpose  of  disclosing  to 
.an  adverse  party  the  case  relied  upon,  nor  the  proof  to  sub- 
stantiate the  same.  Its  entire  scope  and  nature  is  to  furnish 
information  to  an  opponent  and  to  the  court,  of  the  specific 
.proposition  for  which  the  party  contends." 

The  defense  set  up  by  the  sixth  paragraph  of  the  answer 
is  that  more  than  forty  years  before  the  commencement  of 
this  suit  the  boundary  or  division  lines  between  the  plaint- 
iff's ancestors  and  the  corporation  of  the  city  of  New  York 
were,  by  all  the  parties  in  interest,  practically  located  and 
.adjusted  so  as  to  exclude  from  the  lands  of  the  plaintiffs'- 
ancestors  and  to  include  within  the  lands  of  the  said  cor- 
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poration,  the  premises  which  are  described  by  metes  and 
bounds  in  the  twelfth  paragraph  of  the  complaint,  and  are 
premises  which  the  defendant  holds  under  claim  of  title 
from  the  said  corporation,  and  to  recover  which  from  the 
defendant  the  plaintiffs  have  brought  this  action  of  eject- 
ment. How  the  boundary  or  division  lines  were  so  located 
as  to  exclude  the  lands  of  the  plaintiffs'  ancestors  and 
include  in  the  lands  of  the  corporation  of  the  city  of  New 
York  the  premises  which  the  defendant  and  his  grantor 
have  had  possession  of  for  more  than  forty  years  under  a 
claim  of  a  title,  is  matter  of  evidence,  and  the  defendant  is 
not  required  to  declare  to  his  adversary  the  evidence  by 
which  he  expects  to  prove  the  fact  upon  which  he  relies  as 
his  defense;  in  addition  to  which  the  plaintiffs'  attorney 
knows  fully  what  that  evidence  is ;  and  the  reason  which 
he  gives  in  his  affidavit  why  the  defendant  should  be  re- 
stricted, through  the  instrumentality  of  a  bill  of  particulars, 
to  some  one  or  other  of  the  four  lines  of  which  the  defend- 
ant gave  proof  in  the  preceding  actions,  is  that  if  the 
defendant  is  not  so  confined,  it  will  require  an  extensive 
preparation  on  the  part  of  the  plaintiffs  of  a  large  amount 
of  irrelevant  testimony. 

The  inconvenience  or  trouble  to  which  the  plaintiff  may 
be  put  in  proving  his  case,  is  no  reason  why  the  defendant 
should  be  limited  in  his  defense  to  proof  of  the  locating  or 
adjusting  of  one  line.  For  all  that  the  court  can  know,  it 
may  be  very  material,  upon  a  question  of  boundaries,  for 
the  defendant,  in  establishing  his  defense,  to  show  the  loca- 
tion of  four  lines.  The  respondent  suggests  that  the  order 
does  not  limit  the  defendant  to  the  proof  of  one  line,  or 
impose  any  limitation ;  that  it  is  simply  in  general  terms 
that  a  bill  of  particulars  be  furnished  of  the  matters  averred 
in  the  sixth  paragraph. 

Where  an  order  made  upon  a  motion  of  this  kind  is 
simply,  in  general  terms,  that  a  bill  of  particulars  be  fur- 
nished, it  would  naturally  be  interpreted  in  connection  with 
what  was  asked  for  in  the  order  to  show  cause ;  and  the 
party  furnishing  it  would  be  expected  to  set  forth  the 
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specific  information  that  has  been  applied  for  ;  and  the  de- 
fendant upon  complying  with  the  order  would  be  restricted 
to  the  particulars  set  forth  by  him  in  the  bill.  But  if  such 
is  not  its  effect,  if  it  would  not,  as  the  plaintiff  expected 
and  desired,  limit  the  defendant  to  one  or  other  of  the  four 
lines,  then  there  was  no  object  in  granting  it,  as  the  plaintiff 
is  already  possessed  of  all  the  information  that  would  be 
contained  in  it. 

For  these  reasons  the  order,  in  my  opinion,  should  be  re- 
versed, with  costs  to  abide  final  event. 

VAN  BRUNT  and  J.  F.  DALY,  JJ.,  concurred. 
Order  reversed,  with  costs  to  abide  final  event. 


GEORGE  STREAT,  Respondent,  against  VICTOR  HENRY 
ROTHSCHILD  et  aL,  Appellants. 

(Decided  March  15th,  1883.) 

Although  upon  the  trial  of  an  action  between  copartners  for  an  account- 
ing, in  which  the  issue  is  upon  the  efficacy  of  a  release  by  plaintiff  to 
defendant,  entries  in  books  of  account  may  be  given  in  evidence,  the 
trial  does  not  therefore  "require  the.  examination  of  a  long  account," 
within  the  meaning  of  section  1013  of  the  Code  of  Civil  Procedure,  and 
a  compulsory  reference  is  therefore  not  authorized  by  that  section. 

APPEAL  from  an  order  of  reference. 

The  action  was  brought  for  an  accounting  between  part- 
ners. The  defendants  answered  separately,  admitting  the 
partnership  agreement  and  business  under  it.  The  defend- 
ant Rothschild  alleged  a  release  under  seal,  and  the  other 
defendant  payment  of  all  sums  due  the  plaintiff.  The 
plaintiff  moved  for  a  reference,  and  his  motion  was  granted. 
From  the  order  of  reference  the  defendants  appealed. 
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S.  P.  Nash,  for  appellants. — It  is  only  where  "  the  trial 
of  the  issues  of  fact"  requires  the  examination  of  a  long 
account  that  the  issues  can  be  referred  without  consent 
(Code  Civ.  Pro.  §  1013).  The  issue  here  is  not  in  respect 
to  the  account,  but  in  respect  to  the  right  to  an  account. 
Where  a  partnership  has  existed  and  been  terminated,  an 
accounting  follows,  of  course,  if  the  accounts  are  disputed ; 
but  the  action  is  an  equitable  action,  and  if  an  account 
stated,  a  settlement  or  a  release  is  set  up,  such  settlement 
or  release  must  be  first  set  aside  before  the  accounts  can 
properly  be  taken.  It  would  be  an  intolerable  practice  to 
take  the  accounts,  in  the  first  instance,  before  a  right  to  an 
account  is  established. 

The  affidavit  on  the  part  of  the  plaintiff  attempts  to  take 
the  case  out  of  this  well-settled  rule  by  stating  that  he 
intends  to  attack  the  release  and  settlement,  and  that  an 
examination  of  the  accounts  is  necessary  for  that  purpose. 
There  should  be  something  more  than  the  affidavit  of  the 
attorney  on  this  point.  He  cannot  know  what  took  place 
on  the  settlement.  If  true,  this  shows  only  an  incidental 
and  collateral  need  for  looking  into  the  accounts,  which  is 
not  sufficient  to  justify  a  compulsory  reference  (Kain  v. 
Delano,  11  Abb.  N.  S.  29;  Camp  v.  Ingersoll,  86  N.  Y.  433). 
But  this  allegation  is  explicitly  denied. 

The  motion  appears  to  have  been  granted  on  the  authority 
of  Walsh  v.  Darragh  (52  N.  Y.  590).  That  was  a  legal 
action,  and  plaintiff,  to  prove  his  case,  had  to  prove  an 
account.  Here  plaintiff,  to  prove  his  case,  has  simply  to 
prove  the  partnership  agreement.  Then  the  defendant 
takes  up  his  defense.  The  evidence  in  reply  is  an  attack 
on  the  release. 

Wm.  King  Hall,  for  respondent. — The  action  being  refer- 
able, the  order  of  reference  is  not  appealable  (Gray  v.  Fox, 
1  Code  Rep.  N.  S.  334;  Bryan  v.  Brennon,  1  How.  Pr.  359; 
Dean  v.  Empire  State  Mut.  Ins.  Co.,  9  How.  Pr.  69 ;  Tall- 
man  v.  Hinman,  10  How.  Pr.  89 ;  Ubsdell  v.  Root,  1  Hilt. 
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173;  Hatch  v.  Wolf,  30  How.  Pr.  65;  Walsh  v.  Darragh, 
52  N.Y.  590). 

Although  the  question  as  to  the  validity  of  a  release 
should  ordinarily  be  first  disposed  of  before  ordering  a 
reference,  yet  where,  as  in  this  case,  it  is  so  connected  with 
the  accounts  of  the  parties  that  a  full  statement  of  the 
accounts  will  require  an  examination,  the  case  should  be 
referred  (Mills  v.  Thursby,  11  How.  Pr.  113;  Kennedy  v. 
Shilton,  9  Abb.  Pr.  157,  note ;  Batchelor  v.  Albany  City  Ins. 
Co.,  6  Abb.  Pr.  N.  S.  240;  37  How.  Pr.  399;  Whitaker  v. 
Desfosse,  1  Bosw.  678). 

The  action  is  for  an  accounting,  and  therefore  referable. 
The  defendants  cannot  make  it  non-referable  by  their 
answer  (Walsh  v.  Darragh,  52  N.Y.  590;  Williams  v.  Allen, 
2  Hun  377;  48  How.  Pr.  357;  Patterson  v.  Stettauer,  39 
N.Y.  Super.  Ct.  413;  Maryott  v.  Thayer,  Id.  417;  McKay 
v.  Jarvil,  8  N.  Y.  Week.  Dig.  155). 

BEACH,  J. —  [After  stating  the  facts  as  above.] — This  is 
an  action  in  equity,  for  trial  by  the  court  without  a  jury. 
A  compulsory  reference,  however,  cannot  be  ordered,  unless 
the  examination  of  a  long  account  on  either  side  will  be 
required,  and  the  decision  of  difficult  questions  of  law  will 
not  be  called  for  (Code  Civ.  Pro.  §  1013 ;  Camp  v.  Inger- 
soll,  86  N.Y.  433). 

Although  there  may  be  some  uncertainty  in  applying  the 
numerous  adjudications  upon  this  subject,  I  think  a  proper 
construction  is  adverse  to  the  power  of  the  court  to  dire-ct 
a  compulsory  reference  unless  the  trial  of  the  issue  will 
necessitate  the  examination  of  a  long  account  (Kain  v. 
Delano,  11  Abb.  Pr.  N.  S.  29 ;  Townsend  v.  Hendricks,  40 
How.  Pr.  143).  It  was  held  by  this  court,  in  Turner  v. 
Taylor  (2  Daly  278),  that  the  account  must  be  directly  in 
issue,  and  not  the  subject  of  examination  collaterally  ,t<> 
establish  some  one  of  the  issues  in  the  action.  The  plead- 
ings admit  the  partnership,  and  all  required  of  the  plaintiff 
is  to  give  in  evidence  the  agreement.  The  practice  of  the 
court  in  this  class  of  actions  is  to  send  the  partnership 
VOL.  xn. — 7 
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accounts  to  be  stated  by  a  referee,  but  this  has  been  done 
by  the  court  for  economy  of  time,  and  not  because  either 
suitor  had  the  legal  right  to  require  it. 

The  issue  here  is  upon  the  efficacy  of  the  release,  and 
that  is  raised  by  the  plaintiff,  not  by  virtue  of  his  com- 
plaint, but  in  rebuttal.  To  prove  this  contention,  entries 
in  books  of  account  may  be  given  in  evidence,  but  this  is 
not  the  examination  made  requisite  by  the  statute.  The 
reference  there  is  to  an  examination  of  items  in  issue 
between  the  parties,  and  affecting  the  judgment  either  by 
their  allowance  or  disallowance  in  whole  or  in  part. 

In  Welsh  v.  Darragh  (52  N.  Y.  590)  the  action  was  at 
law  for  the  price  of  goods  sold  and  delivered,  and  it  was 
held  its  character  could  not  be  changed  by  an  answer  alleg- 
ing fraud  in  the  transaction,  with  claim  of  damage  by  way 
of  recoupment.  Proof  of  plaintiff  s  account  was  necessaiy, 
and  the  defense,  under  less  liberal  rules  of  practice,  must 
have  been  the  subject  of  an  independent  action.  No  such 
question  is  presented  by  this  appeal,  because  the  character 
of  the  action  is  in  nowise  affected  by  the  answer,  but  it  re- 
mains one  where  an  accounting  may  not  be  had  until  the 
plaintiff  succeeds  upon  an  issue,  the  disposition  whereof 
the  defendant  has  the  right  to  demand  should  be  made  by 
the  court  rather  than  by  a  referee  (  Wheeler  v.  Falconer^  7 
Robt.  45). 

The  ;order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements  to  abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
VAN  BRUNT,  J.,  concurred  in  the  result. 
Order  reversed,  with  costs  to  abide  event. 
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THE   THIRD   AVENUE   RAILROAD   COMPANY,  Appellant, 
against  JACOB  EBLING  et  aZ.,  Respondents. 

(Decided  March  15th,  1883.) 

An  application  made  to  the  president  and  directors  of  a  street  railway 
company,  by  lessees  of  property  owned  by  the  company  but  not  used  in 
its  ordinary  business,  for  a  modification  of  the  lease  in  respect  of  the 
business  to  be  carried  on  upon  the  demised  premises,  and  for  an  exten- 
sion of  the  term,  was  referred  by  the  board  of  directors  to  a  committee 
of  three,  one  of  whom  was  the  president,  with  power  to  take  such  action 
as  they  might  deem  for  the  best  interests  of  the  company.  Held,  that  the 
president  could  not  act  alone  in  pursuance  of  the  special  authority  so 
conferred :  and  that  the  committee,  even  if  all  acted,  were  not  thereby 
.authorized,  neither  had  the  president  the  power,  by  virtue  of  his  office, 
to  accept  a  surrender  of  or  to  cancel  the  lease. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  'city  of  New  York  affirming  a  judg- 
ment of  that  court  entered  upon  the  verdict  of  a  jury. 

The  facts  are  stated  in  the  opinion. 
IT.  Morrison,  for  appellant. 
Hall  £  Blandy,  for  respondents. 

VAN  HOESEN,  J. — Ebling  and  Kimmey  were  the  lessees 
of  a  store  belonging  to  the  Third  Avenue  Railroad  Com- 
pany, and  on  September  25th,  1879,  they  addressed  a  letter 
"  to  the  president  and' directors  of  the  Third  Avenue  Rail- 
road Company,"  in  which  they  asked  leave  to  change  the 
business  "by  opening  a  first-class  restaurant,"  and  also 
asked  that  their  lease  might  be  extended  for  one  year  longer. 

The  letter  was  laid  before  the  board  of  directors,  who 
referred  the  application  of  Ebling  and  Kimmey  to  a  com- 
mittee of  three,  consisting  of  Mr.  Lyons,  the  president,  Mr. 
Lane  and  Mr.  Lambe.  Of  that  committee  Mr.  Lyons,  the 
president,  is  the  only  one  who  appears  to  have  taken  any 
part  in  the  transactions  out  of  which  the  controversy  in  this 
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case  arose.  As  Mr.  Lyons  was  only  one  of  three  to  whom 
"power  to  take  such  action  as  they  might  deem  for  the  best 
interests  of  the  company  "  was  confided,  he  could  not  act 
alone;  and  it  cannot  be  said  that  whatever  he  did  in  refer- 
ence to  the  application  was  done  in  pursuance  of  a  special 
authority  conferred  by  the  directors.  The  rule  is  that  in  a 
matter  of  mere  private  concern,  if  an  authority  be  confided 
to  more  than  one  agent,  it  is  requisite  that  all  join  in  the 
execution  of  the  power,  and  they  are  jointly  responsible 
for  each  other  (2  Kent's  Comm.  633).  It  is  not  upon 
the  ground  that  Lyons  was  specially  authorized  to  accept  a 
surrender  of  the  lease,  that  the  judgment  in  this  action  is 
to  be  supported,  for,  as  has  been  said,  he  had  no  power  to 
act  alone,  and  furthermore  he  and  the  other  committeemen, 
Lane  and  Lambe,  if  they  had  all  acted,  were  merely  author- 
ized to  exercise  their  discretion  respecting  Ebling  and  Kim- 
mey's  application,  which  was  simply  for  a  modification  and 
an  extension,  and  not  for  a  surrender  and  cancellation  of 
the  lease.  Arthur,  the  secretary,  and  Hart,  the  vice-presi- 
dent, who  seem  to  have  participated  in  the  negotiation,  had 
no  special  authority  conferred  upon  them  by  the  board  of 
directors ;  nor  had  either  of  them,  virtute  officii,  or,  so  far  as 
the  evidence  discloses,  by  the  company's  sanction  of  their 
transactions  in  business  of  a  similar  character,  any  general 
authority  to  make  a  new  lease,  or  accept  the  surrender  of 
an  old  one.  If  the  surrender  is  to  stand,  it  is  solely  because 
under  the  facts  proved  in  this  case  the  acceptance  by  Lyons 
of  the  surrender  by  Ebling  and  Kimmey  of  the  old  lease, 
and  the  giving  of  a  new  lease  to  Wiinpress  and  McGee,  are 
to  be  regarded  as  part  of  the  ordinary  business  of  the  com- 
pany. Whatever  the  opinion  may  formerly  have  been  as  to 
the  powers  of  the  president  of  a  company  formed  for  busi- 
ness purposes,  the  rule  that  courts  at  the  present  day  seem 
inclined  to  adopt  is,  that  the  president  of  a  corporation 
may,  without  being  specially  authorized,  do  all  acts  of  an 
ordinary  character  in  the  every  day  business  of  the  corpo- 
ration. He  is  held  out  to  the  public  as  the  executive  head 
of  the  corporate  body,  and  under  his  direction  the  usual 
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affairs  of  the  corporation  are  constantly  performed.  It 
sometimes  happens  that  the  president  is  merely  the  pre- 
siding officer  of  the  board  of  directors,  and  that  he  has  no 
powers  or  duties  of  an  executive  character  (7  Wend.  133), 
and  where  this  is  the  case,  those  who  seek  to  bind  the  cor- 
poration by  his  acts  take  upon  themselves  the  burden  of 
proving  that  they  were  done  under  special  authority,  or  else 
that  the  company  knew  of  and  ratified  similar  transactions 
made  by  him  on  other  occasions.  Where  an  act  is  in  the 
line  of  the  ordinary  business  of  the  company  the  presump- 
tion is  that  the  president  has  authority  to  do  it,  though  that 
presumption  may  be  overthrown  (Chicago,  Burlington  £c. 
R.  R.  Co.  v.  Coleman,  18  111.  299;  Mitchell  v.  Deeds,  49  111. 
424;  Smith  v.  Smith,  62  111.  496;  Lee  v.  Pittsburgh  Coal 
Co.,  56  How.  Pr.  373).  But  there  is  no  presumption  that 
the  president  may  do  any  act  that  is  not  strictly  in  the 
course  of  the  ordinary  business  of  the  company.  It  will 
not  be  presumed  that  he  has  power  to  sell  property  that  is 
not  kept  for  the  purpose  of  sale  in  the  regular  course  of 
business  (JKoyt  v.  Thompson,  5  N.  Y.  320,  335),  or  that  he 
can  do  any  act  that  must  be  done  under  the  corporate  seal. 
Nor  will  it  be  presumed  that  he  can  voluntarily,  and  with- 
out consideration,  release  the  claim  of  the  corporation 
against  one  of  its  debtors  (Bromver  v.  Appleby,  1  Sandf. 
158).  In  the  case  before  us,  the  jury  have  found  that  Mr. 
Lyon  accepted  a  surrender  of  the  lease.  The  surrender 
was  by  operation  of  law ;  Wi  in  press  and  McGree  having 
been,  by  agreement  between  Ebling  and  Lyon,  substituted 
as  lessees  in  place  of  Ebling  and  Kimmey. 

It  must  be  considered  as  settled  that  though  an  agent 
may  make  a  contract,  he  cannot  afterwards  cancel  it  (  Wil- 
son v.  Lester,  64  Barb.  431 ;  Stilwell  v.  Mutual  Life  Ins.  Co., 
72  N.  Y.  385).  An  agent  employed  to  rent  premises  and  to 
collect  rents  has  no  power  to  consent  to  the  substitution  of 
a  new  tenant  (see  Wilson  v.  Lester,  supra).  If,  therefore, 
Mr.  Lyon,  acting  as  president,  had  only  the  powers  of  an 
ordinary  agent,  I  have  no  hesitation  in  holding  that  as  he 
had  no  right  to  cancel  the  original  lease,  the  defendants 
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remain  liable  for  the  rent.  The  management  of  real  estate 
not  used  in  its  business  seems  to  me  not  to  fall  within  the 
ordinary  business  of  the  corporation.  A  sale,  a  lease,  or  a 
mortgage  of  its  real  estate,  is  not  the  regular  business  of  a 
corporation,  formed  for  the  operation  of  a  railway  ;  and  it  is 
only  the  ordinary  business  of  a  company  that  the  president 
is  empowered  to  transact,  without  special  authority.  It  is 
certain  that  Lyon  had  no  special  authorit}^  to  accept  a  sur- 
render, and  there  is  no  evidence  to  show  that  the  company 
afterwards  ratified  his  act.  An  attempt  to  establish  a  rati- 
fication was  made  by  showing  that  the  secretary,  Mr.  Ar- 
thur, sent  a  letter  to  Wimpress  and  McGee  demanding  from 
them  the  payment  of  rent.  If  the  necessary  effect  of  the 
letter  was  to  recognize  Wimpress  and  McGee  as  tenants  of 
the  company,  an  inference  might  fairly  be  drawn  that  the 
corporation,  having  been  notified  of  what  Mr.  Lyon  had 
done,  had  determined  to  confirm  his  act.  But,  the  fact  was 
proved  by  the  defendants  themselves  that  Wimpress  and 
McGee  had  an  assignment  of  the  lease,  so  that  the  rent  was 
properly  demanded  from  them  as  assignees ;  and  even  if 
they  had  been  mere  under-tenants,  as  the  lease  contained  a 
re-entry  clause,  they  could  have  paid  the  rent,  to  protect 
their  possession.  The  demand  for  the  rent  by  the  company 
did  not,  under  the  evidence  in  this  case,  warrant  the  con- 
clusion that  the  letter  of  the  secretary  was  sent  because 
Ebling  and  Kimmey  were,  to  the  knowledge  of  the  com- 
pany, discharged  from  the  lease.  There  was  no  evidence  to 
warrant  the  judgment,  for  the  whole  case  turned  upon  the 
question  of  the  power  of  the  president  to  release  the  de- 
fendants from  the  lease,  and  no  evidence  was  adduced  to 
prove  that  such  a  power  had  been  given  either  specially,  or 
by  the  general  course  of  business  of  the  corporation. 

I  have  looked  carefully  into  the  evidence,  and  if  this 
court  had  the  power  to  do  so,  I  should  favor  the  setting 
aside  of  the  verdict  as  against  the  weight  of  evidence.  On 
the  next  trial  it  is  to  be  hoped  that  no  such  testimony  as 
that  of  the  defendant  Ebling,  at  folio  41,  will  be  received. 
He  says,  "  It  was  perfectly  and  plainly  understood  that  I 
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was  entirely  discharged  from  all  responsibility  by  Arthur 
and  Lyon."  Who  understood  that  he  was  discharged,  or 
from  what  that  understanding  was  derived,  the  evidence 
does  not  disclose,  and  yet  upon  such  testimony  as  that  the 
verdict  depends. 

VAN  BKUNT  and  J.  F.  DALY,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  the  event.* 


JAMES  WALSH,  Appellant,  against  CHARLES  SCHULZ,  Irn- 
pleaded  with  Edward  Fitzpatrick  et  aL,  Respondent. 

(Decided  March  15th,  1883,  and  May  22d,  1884.) 

Pending  an  appeal  to  the  General  Term  of  the  Marine  Court  of  the  city  of 
Jfew  York  from  an  order  of  that  court  which  opened  a  judgment  entered 
upon  failure  to  answer  and  allowed  the  defendant  to  answer  the  com- 
plaint, upon  terms,  the  act  of  July  1st,  1882  (L.  1882,  c.  399),  was  passed 
and  went  into  effect,  amending  section  3191  of  the  Code  of  Civil  Pro- 
cedure by  adding  a  provision  for  an  appeal  to  this  court  from  an  actual 
determination  of  the  General  Term  of  the  Marine  Court,  "  where  an 
order  has  been  made  which  grants,  refuses,  continues,  or  modifies  a  pro- 
visional remedy,  or  where  it  involves  some  part  of  the  merits,  or  where 
it  affects  a  substantial  right,  or  where,  in  effect,  it  determines  the  action 
and  prevents  a  judgment  from  which  an  appeal  might  be  taken;"  but 
also  providing  that  no  amendment  made  by  the  act  should  "  invalidate 
or  impair  the  effect  of  any  proceeding  heretofore  taken."  The  order 
appealed  from  was  subsequently  affirmed  by  the  General  Term  of  the 
Marine  Court.  Held,  that  an  appeal  to  this  court  from  that  determina- 
tion must  be  dismissed. 


*  The  judgment  entered  upon  this  decision  was  reversed  by  the  Court  of 
Appeals,  October  6th,  1885,  upon  the  ground  that  no  exception  was  taken 
by  plaintiff  at  the  trial,  sufficient  to  raise,  in  the  appellate  court,  the  objecj 
tion  upon  which  the  judgment  of  the  Marine  Court  was  reversed;  a  point 
which  was  not  urged  on  the  appeal  to  the  Court  of  Common  Pleas. 
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APPEAL  from  an  order  of  the  General  Term  of  the  Marine 
Court  of  the  city  of  New  York,  affirming  an  order  of  that 
court  at  Special  Term  opening  a  judgment  entered  against 
the  defendant  by  default,  and  allowing  him  to  answer  upon 
terms. 

The  order  of  the  Special  Term  was  entered  May  15th, 
1882,  and  the  appeal  to  the  General  Term  was  taken  May 
22d,  1882.  An  appeal  to  this  court  was  not  permitted  by 
the  law  in  force  before  the  statute  passed  July  1st,  1882 
(L.  1882,  c.  399,  p.  57.1),  which  statute  also  declared  "  nor 
shall  any  amendment  made  by  this  act  invalidate  or  impair 
the  effect  of  any  proceeding  heretofore  taken"  (p.  573). 
An  order  of  the  General  Term  of  the  Marine  Court  affirm- 
ing the  order  appealed  from  was  entered  November  8th, 
1882.  From  this  order  plaintiff  appealed  to  this  court. 

James  Flynn,  for  appellant. 
Charles  Wehle,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — This  is  an  appeal 
from  an  order  in  the  Marine  Court,  opening  a  judgment, 
and  allowing  the  defendant  to  answer  the  complaint,  upon 
the  payment  of  costs  ;  which  was  made  at  the  Special  Term, 
and  affirmed  by  the  General  Term  of  that  court. 

The  order  of  the  Special  Term  opening  the  judgment 
was  made  on  the  15th  of  May,  1882 ;  and  the  amendatory 
act  (L.  1882,  pp.  566,  571),  which  allows  an  appeal  to  this 
court  from  an  actual  determination  of  the  General  Term  of 
the  Marine  Court,  where  an  order  has  been  made  in  that 
court,  which  grants,  refuses,  continues  or  modifies  a  pro- 
visional remedy,  or  where  it  involves  some  part  of  the 
merits,  or  where  it  affects  a  substantial  right,  or  where, 
in  effect,  it  determines  the  action  and  prevents  a  judgment 
from  which  an  appeal  might  be  taken,  was  passed  on  the 
first  of  July,  1882,  after  the  order  of  the  Special  Term  was 
made  opening  the  judgment. 
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The  appeal  from  an  order  in  such  cases  was  allowed  by 
an  amendment  of  section  3191  of  the  code  ;  and  the  second 
and  last  section  of  this  amendatory  act  declared  that  no 
amendment  made  by  it  should  invalidate  or  impair  the  effect 
of  any  proceeding  theretofore  taken.  We  have  no  power, 
therefore,  to  reverse  the  order  of  the  General  Term,  affirm- 
ing the  order  of  the  Special  Term,  as  the  effect  of  it  would 
be  to  invalidate  a  proceeding  taken  before  the  amendatory 
act  was  passed. 

The  opening  of  the  judgment  and  allowing  the  defendant 
to  come  in  and  defend  upon  terms,  must,  I  think,  within 
the  meaning  of  this  provision,  be  regarded  as  a  proceeding ; 
and  the  reversal  of  the  order  would  be  to  invalidate  it  and 
restore  the  judgment. 

The  appeal,  in  my  opinion,  should  therefore  be  dismissed. 

VAN  BB.TTNT  and  BEACH,  JJ.,  concurred. 

Subsequently,  a  motion  was  made  by  appellant  for  a  re- 
argnment,  and  was  granted  on  the  authority  of  Townsend 
v.  Hendricks  (40  How.  Pr.  143).  The  re-argument  was 
heard  at  the  General  Term,  November,  1883,  and  the  deci- 
sion thereon  was  rendered  May  22d,  1884. 

E.  H.  Benn  and  James  Flynn,  for  appellant. — Allowing 
an  appeal  from  the  order  does  not  invalidate  it,  nor  does  it 
impair  the  effect  of  the  order.  If  on  appeal  the  court 
should  reverse  it,  it  would  be  because  it  is  void  or  errone- 
ous, but  it  is  not  the  amended  act  that  makes  it  void  or 
erroneous,  but  being  void  or  erroneous  the  court  on  appeal 
so  declares  it.  It  is  the  court  that  reverses  or  affirms  it, 
and  not  the  amended  act. 

The  right  of  appeal  to  the  General  Term  of  the  Marine 
Court  always  existed,  and  it  was  the  duty  of  the  General 
Term  to  reverse  the  order  of  the  Special  Term,  if  errone- 
ous. Before  the  General  Term  passed  upon  the  question, 
the  Code  was  amended  allowing  an  appeal  to  this  court, 
thus  bringing  the  question  within  the  decision  of  the  Court 
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of  Appeals  in  the  case  of  Townsend  v.  Hendricks  (40  How. 
Pr.  143).  In  that  case,  the  order  of  the  Special  Term  was 
made  April  llth,  the  Code  was  amended  on  May  6th,  1870, 
allowing  appeals  to  the  Court  of  Appeals  from  such  orders, 
and  on  June  30th,  the  General  Term  affirmed  the  order  of 
the  Special  Term  (p.  145).  The  Court  of  Appeals  refused 
to  dismiss  the  appeal. 

Charles  Wehle,  for  respondent. — The  order  is  not  appeal- 
able to  this  court.  As  the  order  appealed  from,  made  May 
15th,  1882,  grants  leave  to  the  defendant  to  interpose  an 
answer  which,  under  the  law  as  it  stood  before  the  amend- 
ment of  July  1st,  1882,  would  not  be  subject  to  a  reversal 
by  this  court,  it  is  evident  that  this  appeal  might  impair  the 
effect  of  a  proceeding  already  taken,  and  hence  it  is  exclu- 
ded by  the  terms  of  the  amendment,  even  assuming  that  it 
was  not  a  discretionary  order. 

In  the  case  of  Townsend  v.  Hendricks  (40  How.  Pr.  143), 
the  question  litigated  was  whether  an  amendment  of  section 
11  of  the  Code  passed  in  1870  affected  the  right  of  appeal 
to  the  Court  of  Appeals  from  a  certain  interlocutory  order, 
and  the  court  decided  it  in  the  affirmative  (pp.  159,  161). 
But  it  will  be  observed  that  that  amendment  contained  no 
exception  as  to  any  order  already  made,  while  in  the  case 
at  bar  it  is  expressly  provided  that  the  amendment  shall 
not  "invalidate  or  impair  the  effect"  of  the  order. 

Aside  from  all  other  considerations,  it  is  evident  that  the 
order,  in  opening  the  default  of  the  defendant  Schulz  and 
allowing  him  to  interpose  an  answer,  was  within  the  sound 
discretion  of  the  court  at  special  term;  and  as  the  terms 
imposed  upon  the  said  defendant  are  reasonable,  and  those 
usually  granted  under  similar  circumstances,  the  order 
ought  not  to  be  disturbed  on  appeal ;  the  memorandum  of 
decision  made  by  the  learned  judge  who  heard  the  argu- 
ment, while  intimating  that  the  motion  might  be  granted  as 
a  matter  of  strict  right,  based  it  upon  such  discretion,  and 
the  General  Term  affirmed  it  upon  the  same  ground. 
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J.  F.  DALY,  J. — [After  stating  the  facts  substantially  as 
above.] — I  think  the  former  disposition  of  this  appeal  by 
our  General  Term  was  proper.  It  was  held  that  the  order 
of  the  Special  Term  of  the  Marine  Court  opening  the  judg- 
ment against  Schulz  and  allowing  him  to  come  in  and 
defend  was  a  proceeding  in  the  action,  and  that  by  express 
enactment  its  effect  could  not  be  invalidated  or  impaired 
by  the  statute  subsequently  passed  permitting  appeals  to 
this  court  from  an  order  of  the  General  Term  of  the  Ma- 
rine Court  affirming  or  reversing  such  an  order.  The  limi- 
tation of  the  effect  of  the  new  provision  is  comprehensive, 
more  so  than  if  it  were  a  mere  enactment  that  the  appeals 
thus  instituted  should  only  apply  to  orders  to  be  made 
thereafter ;  for  as  the  appeals  thus  allowed  were  from  gen- 
eral term  orders,  it  might  be  said  that  any  subsequent  gen- 
eral term  order  was  appealable,  whether  the  special  term 
order  passed  upon  by  the  general  term  ante-dated  the 
statute  or  not.  But  the  limitation  that  no  proceeding  there- 
tofore taken  should  be  invalidated  or  its  effect  impaired, 
was  a  clear  statement  that  all  rights  acquired  by  virtue  of 
orders  made  before  the  statute  should  be  retained.  This 
could  not  be  effected  if  such  orders  were  subjected  to  the 
peril  of  reversal,  and  the  rights  obtained  under  them  to  the 
chance  of  being  lost  through  such  reversal,  by  reason  of 
the  new  appellate  jurisdiction  created  by  the  act. 

The  case  of  Townsend  v.  Hendricks  (40  How.  Pr.  143) 
does  not  control.  While  the  amendment  to  the  Code  allow- 
ing the  appeal  to  the  Court  of  Appeals  in  that  case  was 
passed  between  the  special  term  and  the  general  term  deci- 
sions, the  statute  did  not  reserve  any  rights  acquired  before 
the  amendment,  nor  save  any  prior  proceedings  from  its 
possible  effects.  In  this  case  we  could  not  give  effect  to 
the  saving  clause  of  the  statute  now  under  consideration 
if  we  entertained  an  appeal  which  could  possibly  result  in 
setting  aside  a  proceeding  had  prior  to  the  statute  by  which 
any  right  or  privilege  had  been  acquired. 

The  appeal  should  be  dismissed,  with  ten  dollars  costs  and 
disbursements. 
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VAN  HOESEN,  J. — The  language  of  section  3191  differs 
in  some  particulars  from  that  of  section  190,  but  the  dif- 
ferences do  not  affect  the  matter  now  under  consideration. 
It  is  well  settled  that  with  respect  to  the  Marine  Court,  the 
Court  of  Common  Pleas  occupies  the  same  position  that 
the  Court  of  Appeals  holds  with  respect  to  the  Supreme 
Court  and  the  Superior  City  Courts.  The  rules  that  govern 
the  Court  of  Appeals  in  passing  upon  appeals  from  the 
Supreme  and  the  Superior  City  Courts  are  applicable  to 
appeals  taken  from  the  Marine  Court  to  the  Court  of  Com- 
mon Pleas.  This  has  been  universally  understood  since 
the  decision  in  McEteere  v.  Little  (8  Daly  167)  and  Schwarz 
v.  Oppold  (74  N.  Y.  307).  If,  therefore,  we  ascertain  the 
course  that  would  be  taken  by  the  Court  of  Appeals,  if  this 
appeal  were  before  it,  we  shall  have  a  guide  to  the  decision 
of  the  question  before  us. 

The  case  of  Lawrence  v.  Farley  (73  N.  Y.  187)  is  conclu- 
sive upon  the  point  that  the  Court  of  Appeals  will  not 
review  the  discretion  of  a  court  of  original  jurisdiction. 
In  the  case  cited,  a  judgment  by  default  was  entered  against 
the  defendant  in  1862.  In  1874  a  judgment  for  a  deficiency 
was  docketed  against  the  defendant,  and  more  than  two 
years  afterwards  the  defendant  applied  for  the  opening  of 
the  judgment,  and  gave  excuses  for  suffering  the  default 
that  were  satisfactory  to  the  Supreme  Court,  which  opened 
the  judgment,  and  allowed  the  defendant  to  interpose  an 
answer.  From  this  order  an  appeal  was  taken  to  the  Court 
of  Appeals,  which  dismissed  the  appeal  on  the  ground  that 
the  order  was  discretionary,  and  that  the  Court  of  Appeals, 
being  a  tribunal  created  for  the  examination  of  questions 
of  law  (save  in  a  few  cases  specially  provided  for),  ought  to 
refrain  from  reviewing  matters  of  discretion  which  are 
likely  to  involve  intricate  controversies  respecting  matters 
of  fact.  To  the  same  effect  are  Howell  v.  Mills  (53  N.  Y. 
331)  and  Ailing  v.  Fahy  (70  N.  Y.  571). 

As  I  have  already  said,  the  Court  of  Common  Pleas  is, 
with  respect  to  the  Marine  Court,  in  the  position  of  an 
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appellate  tribunal  charged  (save  a  few  cases  specially  pro- 
vided for)  with  the  sole  duty  of  reviewing  questions  of  law ; 
and  the  same  reason  that  prevents  the  Court  of  Appeals 
from  reviewing  matters  resting  in  the  discretion  of  other 
courts,  applies  with  full  force  to  appeals  brought  into  this 
court  from  discretionary  orders  made  by  the  Marine  Court. 

There  is  nothing  in  the  amendment  to  section  3191  that 
introduces  a  new  rule,  for  nothing  in  it  requires  us  to  review 
matters  of  discretion  that  the  Marine  Court  has  considered. 

Again,  the  order  before  us  was  made  after  judgment,  and 
section  3191  does  not  authorize  an  appeal  to  this  court  from 
such  an  order  (Lawrence  v.  Farley,  73  N.  Y.  189 ;  Bamberg 
v.  Stem,  76  N.  Y.  555). 

This  last  observation  is  obiter,  as  is  the  further  one,  that 
the  case  of  Townsend  v.  HendricJcs  (40  How.  Pr.  143)  would, 
in  my  opinion,  warrant  us  in  sustaining  the  appealability  of 
the  order,  if  it  were  not  a  discretionary  order.  I  do  not 
discuss  the  matter,  though  I  have  examined  it,  and  formed 
a  decided  conclusion  upon  it. 

The  appeal  should  be  dismissed,  with  costs. 

VAN  BRUNT,  J.,  concurred. 
Appeal  dismissed,  with  costs. 
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In  the  Matter  of  the  Application  of  MAKY  KELLY. 
[SPECIAL  TERM.] 

(Decided  May  9th,  1888.) 

Where  leave  to  prosecute  an  action  as  a  poor  person  is  granted,  an  attor- 
ney who  applies  for  and  obtains-such  leave  is  bound  to  act  for  the  plaint- 
iff without  compensation,  beyond  the  costs  that  may  be  recovered,  and 
is  not  entitled  to  retain  any  portion  of  the  recovery,  notwithstanding  an 
agreement  with  the  plaintiff  therefor,  even  though  the  costs  of  the  action 
are  set  off  against  the  costs  recovered  by  defendant  against  his  client  in  a 
former  action  for  the  same  cause. 

APPLICATION"  by  plaintiff  in  an  action  to  compel  pay- 
ment, by  plaintiff's  attorney,  of  money  recovered  and 
retained  by  him. 

The  facts  are  stated  in  the  opinion. 

CHARLES  P.  DALY,  Chief  Justice. — The  applicant,  Mary 
Kelly,  made  an  agreement  in  writing  with  her  attorney, 
George  S.  Wilkes,  that  he  might  "take  proceedings  against 
Philip  Laracy  for  damages  "  for  an  injury  she  had  sustained, 
he  (Wilkes)  " paying  expenses "  and  she  to  pay  him  "as 
counsel  fee  one  half  of  the  recovery,  besides  costs."  He 
brought  an  action  in  the  Superior  Court,  which  was  dis- 
missed for  the  want  of  a  sufficient  statement  of  a  cause  of 
action,  and  the  defendant  in  that  suit  recovered  a  judgment 
of  $120  for  his  costs.  Wilkes  then  applied  in  this  court 
for  liberty  to  bring  an  action  for  the  plaintiff  in  forma 
pauperis,  which  was  granted,  and  he  was  assigned  as  her 
attorney  and  counsel,  and,  as  such,  was  obliged  by  the  pro- 
visions of  the  Code,  section  460,  to  act  for  her  in  the  suit 
here  without  compensation. 

She  recovered  in  the  action  in  this  court  $250  and  $146 
costs.  The  costs  so  recovered  were,  under  section  467,  pay- 
able to  the  attorney,  and,  if  the  court  so  directed,  could  be 
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retained  by  him  for  his  services.  He  made  no  application 
for  any  such  direction,  but,  on  receiving  from  the  defend- 
ant's attorney  a  receipt  for  $142.89,  in  satisfaction  of  the 
judgment  in  the  Superior  Court  and  the  interest  thereon, 
the  defendant's  attorney  paid  him  the  residue  of  the  amount 
recovered,  $107.61,  and  though  more  than  three  years  have 
clasped,  all  that  the  plaintiff  has  been  enabled  to  obtain 
has  been  $4. 

It  is  not  necessary  to  determine,  in  this  application, 
whether  the  cause  of  the  action  being  dismissed  in  the 
Superior  Court  was  or  was  not  from  the  want  of  skill  on 
his  part  in  drawing  the  complaint,  for  the  agreement  of  the 
plaintiff  was  that  "  he  paying  expenses  "  she  would  pay  him 
one  half  of  the  recovery ;  and  as  there  was  no  recovery, 
but  an  expense  incurred  through  the  dismissal  of  the  suit, 
that  expense,  as  between  her  and  him,  was,  by  the  agree- 
ment, payable  by  him.  The  judgment,  it  is  true,  was 
against  her  and  the  defendant  had  the  right  to  enforce  the 
payment  of  it  from  her ;  but,  as  between  her  and  her  attor- 
ney, the  liability  for  this  expense  was  quite  another  matter, 
and  was  regulated  by  the  agreement  in  writing  that  he 
obtained  from  her  before  he  brought  the  suit;  so  that  if 
that  agreement  applied  to  this  suit,  it  would  not  entitle  him 
to  deduct  this  expense  from  money  received  by  her  in  this 
action.  But  Judge  VAN  HOESEN  held,  when  this  applica- 
tion was  made  to  him,  that  his  agreement  could  have  no 
effect  in  this  court,  as  he  applied  to  be  allowed  to  prosecute 
the  action  for  her  here  as  a  poor  person,  and  his  application 
being  granted,  he  was  by  law  bound  to  act  for  her  here 
without  compensation  ;  that  all  he  could  get  in  this  action, 
therefore,  was  the  costs,  if  recovered,  and  that  he  had  no 
claim  whatever  to  the  $250,  in  which  view  I  fully  concur. 
But  Judge  VAN  HOESEN  did  not  determine  what  amount 
he  should  be  required  to  pay  to  the  plaintiff,  as  he  may 
have  paid  the  costs  in  the  Superior  Court,  in  obedience  to 
the  order  of  the  court,  and  he  therefore  made  no  order,  but 
gave  the  plaintiff  leave  to  renew  the  motion.  The  plaintiff 
has  accordingly  renewed  it,  and  all  that  appears  is  what  has 
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been  before  stated,  that  the  attorney  received  $107.61  from 
the  attorney  for  the  defendant,  and  took  from  him  a  receipt 
for  $142.39,  in  full  satisfaction  of  the  judgment  for  costs 
in  the  Superior  Court.  He  assumed  to  adjust  the  matter  as 
he  thought  proper,  without  any  authority  either  from  the 
plaintiff  or  this  court.  So  far  as  he  has  done  what  the 
court  would  order  to  be  done,  he  will  be  protected.  As 
between  the  plaintiff  and  the  defendant,  the  defendant  had 
the  right  to  have  the  judgment  for  costs  in  the  Superior 
Court  set  off  against  the  judgment  recovered  in  this  court, 
which  was  for  $396  ;  and  if  he  had  applied  to  the  court,  it 
would  have  compelled  this  equitable  right  of  set-off,  a  right 
which  is  enforced  even  against  an  attorney's  claim  or  lien 
for  costs  (  Ward  v.  Wordsworth,  1  E.  D.  Smith  602 ;  People 
v.  Manning,  13  Wend.  652).  If  a  set-off,  therefore,  had 
been  ordered  for  the  satisfaction  of  the  judgment  in  the 
Superior  Court,  it  would  have  left  $253.61,  payable  by  the 
defendant  in  this  suit,  and  Mr.  Wilkes  must  stand  in  the 
position  in  which  he  would  have  been  left  if  the  defendant 
had  obtained  all  that  he  would  have  been  entitled  to  under 
and  by  the  order  of  the  court.  The  effect  would  have  been, 
as  between  the  plaintiff  and  Mr.  Wilkes,  that  she  would  be 
entitled  to  $250,  which  would  leave  only  $3.61  for  his  costs 
in  this  suit.  If  he  had  asked  the  court,  in  addition  to 
allowing  against  the  judgment  in  the  plaintiffs  favor  for 
$396  the  amount  of  the  judgment  in  the  Superior  Court, 
to  deduct  from  it  also  the  $146  recovered  in  this  action, 
and  direct  that  he  should  retain  it,  the  court  would  have 
answered  him  that  it  would  be  unequitable  to  do  so ;  that 
the  set-off  of  $142  was  for  expenses  incurred  by  the  dis- 
missal of  the  suit  he  .had  brought  in  the  Superior  Court, 
and  which,  by  the  agreement  applicable  to  that  suit,  he  and 
not  the  plaintiff  was  to  pay ;  that  the  plaintiff  was  entitled 
in  this  suit  to  the  $250  she  had  recovered,  and  what  re- 
mained beyond  that,  which  was  $3.61,  he  was  entitled  to 
retain.  In  other  words,  that  the  cos.ts  incurred  in  the 
Superior  Court  could  not,  as  between  him  and  her,  be  de- 
ducted from  the  $250  recovered  by  her  in  this  suit.  What 
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Mr.  Wilkes  then  has  to  pay  her,  after  deducting  the  $4 
received  by  her  and  this  $3.61,  is  $242.39. 

The  plaintiff,  at  the  hearing,  was  willing  that  the  written 
agreement  should  be  applied  to  this  suit,  and  that  she 
should  receive  half  of  the  recovery  of  $125,  which  Mr. 
Wilkes  was  unwilling  should  be  ordered,  resting  upon  his 
strict  legal  rights.  They  have  accordingly  been  adjudi- 
cated with  no  exercise  of  any  discretion  the  court  may 
have  in  his  favor,  as  he  has,  for  three  years,  kept  the  plaint- 
iff out  of  her  money,  and  then  compelled  her  to  employ 
other  counsel  to  obtain  her  rights. 

As  the  plaintiff,  however,  has  only  applied  for  $125,  half 
the  amount  recovered,  if  she  is  still  willing  to  take  that 
amount,  the  order  may  be  made  for  the  payment  of  that 
sum.  If  she  is  not,  then  the  order  will  be  as  above  stated. 

Order  accordingly. 


MARIA  L.  HOOD,  as  Executrix  of  the  Last  Will  and  Testa- 
ment of  Andrew  Hood,  deceased,  Respondent,  against 
FREDERICK  HOOD  et  a?.,  Appellants. 

(Decided  May  18th,  1883). 

Pending  an  action  by  an  executrix  brought,  by  leave  of  the  surrogate,  upon 
the  bond  of  an  executor  whose  letter*  testamentary  had  been  revoked, 
in  which  plaintiff  sued  as  executrix  and  individually,  and  on  behalf 
of  persons  interested  in  the  estate,  the  order  which  revoked  the  letters 
testamentary  to  the  executor  was  reversed.  Held,  that  plaintiff  could  not 
be  allowed  to  discontinue  the  action  without  costs. 

APPEAL   from  an  order  of  this  court  discontinuing  an 
action  without  costs. 

The  facts  are  stated  in  the  opinion. 

This   action  was   brought  under  authority  of   an  order 
granted   by  the  Surrogate  of  Westchester  county,  giving 
VOL.  xii. — 8 
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the  plaintiff  as  executrix  of  the  last  will  and  testament  of 
Andrew  Hood,  deceased,  leave  to  maintain  an  action  on  her 
own  behalf  and  on  behalf  of  all  other  persons  interested  or 
claiming  to  be  interested  in  the  estate,  upon  the  bond  given 
by  Frederick  Hood,  a  non-resident  executor  named  in  said 
last  will  and  testament.  The  letters  testamentary  issued  to 
Frederick  Hood  had  been  revoked.  The  defendants  Moffat 
and  Haywood  were  sureties  on  the  bond.  The  order  re- 
voking the  letters  testamentary  was  subsequently  reversed 
by  the  Court  of  Appeals.  For  this  reason  the  plaintiff 
moved  this  court  at  Chambers  for  leave  to  discontinue 
without  costs  or  upon  such  terms  as  might  be  just.  The 
defendants  Moffat  and  Hayward,  the  sureties  upon  the  bond, 
opposed  the  motion  and  asked  an  extra  allowance  in  addi- 
tion to  their  costs.  The  court  below  granted  the  motion ; 
and  from  the  order  entered  thereupon  defendants  appealed. 

Edward  R.  Wilder,  for  appellants. 
Roe  £  Macklin,  for  respondent. 

BEACH,  J. — [After  stating  the  facts  as  above.] — The 
complaint  avers  the  action  to  be  prosecuted  by  the  plaintiff 
as  executrix  and  individually,  and  on  behalf  of  the  persons 
interested  or  claiming  to  be  interested  in  the  estate.  Ac- 
tions brought  in  a  representative  capacity  mean  those  main- 
tainable only  in  that  character.  The  plaintiff  sued  both  as 
executrix  and  individually,  and  the  action  might  have  been 
prosecuted  in  her  own  name.  For  this  reason  she  should 
not  have  been  relieved  from  the  payment  of  costs  (^Burhans 
v.  Blanchard,  1  Denio  626,  and  cases  there  cited). 

In  actions  brought  by  or  against  an  executor  in  his  rep- 
resentative capacity,  costs  must  be  awarded  as  in  an  action 
by  or  against  a  person  prosecuting  or  defending  in  his  own 
right,  except  as  otherwise  prescribed  in  sections  1835  and 
1836  (Code  Civ.  Pro.  §  3246).  The  exception  arising  from 
the  sections  named  applies  only  to  actions  brought  against 
the  executor,  and  is  inapplicable  here  (Fox  v.  Fox,  22  How. 


NEW  YORK— MAY,  1883.  115 

Kehr  c.  Stauf. 

Pr.  453).  In  my  opinion  the  learned  justice  in  the  court 
below  erred  in  ordering  the  action  discontinued  without 
costs.  The  denial  of  the  defendants'  application  for  an 
extra  allowance  was  within  the  discretion  of  the  court, 
and  there  is  no  reason  for  interfering  with  the  result  of  its 
exercise. 

The  part  of  the  order  discontinuing  the  action  without 
costs  should  be  reversed,  and  the  part  denying  the  defend- 
ants' application  for  an  extra  allowance  affirmed,  without 
costs  to  either  party  on  this  appeal. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Order  accordingly. 


PETER  KEHR,  Appellant,  against  GEORGE  A.  STATJF, 
Respondent. 

(Decided  May  18th,  1883.) 

In  an  action  between  copartners  for  a  dissolution  of  the  copartnership  and 
an  accounting,  where  the  principal  issue  was  as  to  the  respective  shares 
of  the  parties,  under  the  copartnership  agreement,  in  the  profits  of  the 
business,  it  appeared  that  the  agreement  was  oral,  and  plaintiff  and 
defendant,  the  sole  witnesses  to  it,  contradicted  each  other.  Plaintiff, 
however,  was  corroborated  by  written  admissions  made  by  defendant, 
in  a  letter  from  him  to  plaintiff,  that  his  account  had  been  largely  over- 
drawn, which,  while  plainly  consistent  with  plaintiff's  testimony,  were 
wholly  irreconcilable  with  the  testimony  and  claims  of  defendant;  arid 
it  further  appeared  that  defendant  had,  without  plaintiff's  knowledge 
and  without  authority,  issued  notes  in  the  firm  name  to  a  large  amount 
which  he  had  used  for  his  own  private  purposes,  to  secure  an  antecedent 
individual  debt,  and  in  stock  speculations  and  betting.  Held,  that 
defendant's  testimony  ought  to  be  rejected  as  unworthy  of  belief,  and 
a  judgment  entered  upon  the  report  of  a  referee  in  his  favor  should  be 
reversed  upon  appeal. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 
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The  action  was  brought  for  a  dissolution  of  copartner- 
ship and  an  accounting.  The  facts  are  stated  in  the  opin- 
ion. From  the  judgment  entered  upon  the  report  of  the 
referee  by  whom  the  action  was  tried,  the  plaintiff  ap- 
pealed. 

B.  F.  Watson,  for  appellant. — In  an  appeal  from  the  judg- 
ment entered  upon  the  report  of  a  referee,  the  whole  ques- 
tion- of  the  weight  of  the  evidence  is  before  the  General 
Term,  and  it  is  its  duty  to  take  the  responsibility  of  exam- 
ining the  evidence  and  determining  the  facts  for  itself. 
And  when,  as  in  the  case  at  bar,  any  portion  of  the  evi- 
dence is  in  writing,  as,  for  instance,  books,  letters,  or  docu- 
ments, the  appellate  court  is  under  no  obligation  to  be 
influenced  by  the  referee's  conclusions  from  such  writings, 
as  the  consideration  due  to  the  fact  that  the  referee  has 
personally  seen  the  manner  and  appearance  of  the  witness- 
es, does  not  hold  in  the  case  of  writings  (Code  Civ.  Pro. 
§  1346  ;  Godfrey  v.  Noser,  66  N.  Y.  250 ;  Dickson  v.  Broad- 
way £  Seventh  Ave.  R.  R.  Co.,  47  N.  Y.  507;  Finch  v. 
Packer,  49  N.  Y.  1 :  Smith  v.  Etna  Life  Ins.  Co.,  Id.  211 ; 
Mazetti  v.  New  York  £  Harlem  R.  R.  Co.,  3  E.  D.  Smith, 
98 ;  Monell  v.  Marshall,  25  How.  Pr.  425 ;  Arnoux  v.  Ro- 
mans, Id.  427;  Quincey  \.  Young,  5  Daly  327;  Hynes  v. 
McDermott,  9  Daly  4;  Wright  v.  Hunter,  46  N.  Y.  409; 
Ellis  v.  Howe  Machine  Co.,  9  Daly  78 ;  Bigler  v.  Barnes, 
56  N.  Y.  654 ;  St.  Luke's  Home  for  Indigent  Christian  Fe- 
males v.  Association  for  Relief  of  Respectable  Aged  Indigent- 
Females,  52  N.  Y.  191 ;  Talbot  v.  Arnold,  61  N.  Y.  616 ; 
Parker  v.  Baxter,  86  N.  Y.  595). 

Albert  A.  Abbott,  for  respondent. — On  appeal  from  a  judg- 
ment entered  upon  the  report  of  a  referee  the  court  will  not 
disturb  the  finding  of  the  referee  upon  a  disputed  question 
or  issue  of  fact,  if  it  appears  that  there  was  any  testimony 
tending  to  support  the  finding,  unless  there  is  a  clear  pre- 
ponderance of  evidence  against  the  finding,  and  such  as  to 
evince  that  a  palpable  error  has  been  committed,  or  that  the 
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referee  was  actuated  by  improper  motives  or  guilty  of  mis- 
conduct (Mazetti  v.'New  York  $  Harlem  R.  R.  Co.,  3  E.  D. 
Smith  98;  Quincey  v.  Young,  5  Daly  327,  afFd  Quincey  v. 
White,  63  N.  Y.  370 ;  Foster  v.  Coleman,  1  E.  D.  Smith  85 ; 
Ellis  v.  Howe  Machine  Co.,  9  Daly  78 ;  Monell  \.  Marshall, 
25  How.  Pr.  425). 

J.  F.  DALY,  J. — The  principal  issue  of  fact  in  this  case 
is,  whether  the  parties  were  to  share  equally  in  the  profits 
of  the  business,  or  proportionately  to  the  capital  each  con- 
tributed. The  referee  has  found  that  the  copartnership 
•agreement  was  that  the  profits  were  to  be  equally  divided. 
This  agreement  was  not  in  writing,  and  the  plaintiff  and 
defendant,  the  sole  witnesses  to  it,  contradict  each  other. 
Where  the  determination  of  the  issue  depends  upon  the 
credibility  of  the  witnesses  the  General  Term  is  not  dis- 
posed to  disturb  the  decision  of  the  referee  (Quincey  v. 
Young,  5  Daly  335,  338  ;  Ellis  v.  Howe  Machine  Co.,  9  Daly, 
79  ;  Monell  v.  Marshall,  25  How.  Pr.  425  ;  Mazetti  v.  New 
York  £  Harlem  R.  R.  Co.,  3  E.  D.  Smith  102). 

In  this  case,  however,  we  are  referred  to  a  written  admis- 
sion by  defendant  as  a  corroboration  of  plaintiff's  testimony, 
and  to  other  circumstances  in  support  of  his  version  of  the 
agreement.  While  alleged  verbal  admissions  of  a  party  are 
regarded  as  the  weakest  kind  of  evidence,  his  admitted 
written  declarations  make  evidence  of  the  strongest  kind 
against  him.  In  Molloy  v.  New  York  Central  £c.  R.  R. 
Co.  (10  Daly  453),  we  ordered  a  new  trial  in  an  action  tried 
before  a  jury,  because  the  party  in  interest  had  made  a  writ- 
ten statement  prior  to  the  trial,  which  contradicted  his  evi- 
dence on  the  stand.  In  that  case  we  adopted  the  view  of 
the  court  in  Boyd  v.  Colt  (20  How.  Pr.  384),  where  the 
plaintiff  swore  one  way  and  the  defendant  another,  and  a 
letter  of  plaintiff  was  produced  and  read  in  evidence  wherein 
he  admitted  facts  showing  the  truth  of  defendant's  version 
of  their  agreement;  and  it  was  held  by  the  General  Term 
of  the  Supreme  Court  that  the  letter  unexplained  was  con- 
clusive against  the  plaintiff,  and  that  the  jury  were  bound 
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to  disregard  his  oath  when  flatly  contradicted  by  his  own 
letter  written  long  before  the  action  was  commenced. 

In  this  case  the  plaintiff  produced  a  letter  written  to  him 
by  defendant  on  December  13th,  1879,  a  month  before  the 
commencement  of  this  action,  which  is  brought  to  have  the 
copartnership  decreed  dissolved  and  for  an  accounting.  Its 
significance  will  be  seen  by  a  brief  statement  of  the  co- 
partnership dealings.  The  defendant  was  the  son-in-law  of 
plaintiff,  and  had  been  taken  into  partnership  by  him  on 
January  1st,  1877.  The  plaintiff  at  that  date  had  dissolved 
his  former  firm  of  Kehr,  Kellner  &  Co.,  taking  the  assets 
and  assuming  the  liabilities  of  the  old  concern.  The  busi- 
ness carried  on  by  them  was  the  manufacture  of  furniture. 
When  the  new  firm  with  defendant  was  formed  on  January 
1st,  1877,  the  books  showed  a  total  gross  capital  of  $196,- 
800.25,  subject  to  the  liabilities  of  the  old  firm  $86,817.28, 
leaving  a  net  capital  of  $109,982.97,  of  which  $99,982.97 
was  contributed  by  plaintiff,  and  $10,000  was  contributed 
by  defendant.  The  defendant  did  not  contribute  in  fact 
more  than  $500  in  cash.  The  balance  of  his  capital  was 
made  up  for  him  by  plaintiff.  How  it  was  made  up  is  of 
no  consequence  in  determining  the  issues  in  the  case,  be- 
yond the  fact  that  it  was  actually  a  gift  or  a  credit  to 
defendant  from  his  father-in-law,  the  plaintiff.  Defendant 
alleges  that  plaintiff  gave  his  daughter  (defendant's  wife) 
$5,000,  in  order  that  she  might  lend  it  to  defendant  to  be 
contributed  as  capital.  Plaintiff  alleges  that  he  gave  the 
$5,000  to  defendant  out  of  his  own  assets.  The  other  $5,000 
was  made  up  by  a  credit  on  the  books  as  upon  a  note  of 
defendant  for  $4,500,  and  by  defendant's  aforesaid  contribu- 
tion of  $500  in  cash.  Defendant  was  thus  enabled  by 
plaintiff  to  make  up  a  capital  of  $10,000  as  against  plaint- 
iff's capital  of  $99,982.83.  Plaintiff's  version  of  the  agree- 
ment is  that  this  arrangement  was  made  in  order  that 
defendant  might  draw  profits  on  that  amount  of  capital. 
Defendant  swears  that  the  agreement  was  that  the  profits 
were  to  be  equally  divided. 

It  may  be  said  here  that  this  arrangement  corroborates 
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plaintiff's  version  of  the  agreement.  If  profits  were  to  be 
equally  divided  there  was  no  necessity  for  making  up  ficti- 
tious capital  for  defendant  at  the  precise  sum  of  $10,000. 
It  was  only  necessary  to  make  the  agreement  for  equal 
shares.  The  making  up  of  a  nominal  capital  at  a  particular 
amount  would  seem  to  have  been  designed  as  a  basis  for 
computation  of  profits.  By  the  copartnership  agreement 
the  plaintiff  was  to  draw  $4,000  per  annum,  and  the  defend- 
ant $2,000  per  annum  as  salary,  before  profits  were  divided. 
The  profits  for  the  year  1877  were  $24,557.03.  In  the  early 
part  of  January,  1878,  a  balance  sheet  was  prepared  by  the 
bookkeeper  of  the  firm,  showing  the  plaintiff  credited  on 
the  books  with  $22,324.54  of  these  profits,  and  defendant 
credited  with  only  $2,232.49. 

This  balance  sheet  was  shown  to  defendant.  He  says 
that  he  took  it  to  plaintiff  and  told  him  that  the  book- 
keeper had  made  a  mistake  in  crediting  the  plaintiff  with 
nine  tenths  of  the  profits  and  himself  with  one  tenth  ;  that 
plaintiff  replied  that  he  had  given  no  orders  on  the  subject, 
and  the  bookkeeper,  not  knowing  their  agreement,  had  prob- 
ably followed  the  custom  of  the  old  firm,  giving  each  part- 
ner profits  in  proportion  to  his  capital ;  that  defendant  said 
it  was  not  right,  he  had  better  have  it  changed,  and  have 
one  half  of  the  profits  credited  to  him  ;  that  plaintiff  said 
it  was  no  matter,  they  knew  what  their  agreement  was ; 
that  defendant  said  he  only  wanted  it  understood  that  it 
was  not  right,  and  that  he  was  entitled  to  half  the  profits; 
that  plaintiff  then  said  if  defendant  had  no  confidence  in 
him  he  would  have  the  books  changed ;  that  defendant 
answered  he  was  satisfied,  he  preferred  to  have  it  as  it  was, 
and  had  every  confidence  in  him.  Nothing  more  was  said. 
The  books  were  not  changed.  The  profits  of  the  year  1878 
were  $2,948.91.  In  January,  1879,  a  balance  sheet  was 
made  up  by  the  bookkeeper  showing  that  the  plaintiff  was 
credited  on  the  books  with  $2,727.76  of  that  amount,  and 
the  defendant  with  $221.15.  This  balance  sheet  was  handed 
at  the  time  to  defendant.  He  says  that  he  told  plaintiff 
a  few  days  afterwards  that  he  noticed  that  the  bookkeeper 
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had  credited  the  profits  the  same  way  as  before  ;  that  plaint- 
iff said  he  would  speak  to  the  bookkeeper  and  tell  him  to 
credit  them  equally  with  the  profits.  The  books  were  not 
changed.  In  September,  1879,  according  to  the  defendant's 
testimony,  he  had  a  conversation  with  plaintiff  in  which 
he  claimed  that  his  profits  for  the  last  two  years  and  a  half 
were  much  more  than  he  had  drawn,  and  plaintiff  did  not 
deny  the  fact,  but  said  that  the  profits  would  have  to  re- 
main in  the  firm. 

The  plaintiff  denies  that  these  alleged  conversations  took 
place.  He  swears  that  when  the  balance  sheets  were  deliv- 
ered each  year  to  defendant  the  latter  took  them  home  to 
examine  and  returned  them  without  objection.  The  fact 
that  balance  sheets  were  so  handed  to  defendant  and  the 
books  show  no  alteration  of  the  per  centage  of  profits  cred- 
ited to  defendant  during  the  whole  period  of  the  copartner- 
ship, is  strong  corroboration  of  plaintiffs  version  of  the 
copartnership  agreement.  It  is  difficult  to  conceive  defend- 
ant permitting  his  account  on  the  books  to  be  balanced  each 
year  upon  such  a  basis  if  it  were  a  false  one. 

In  the  year  1879  the  defendant,  as  he  expressly  admits  in 
his  answer,  became  addicted  to  the  vice  of  gambling,  and 
withdrew  from  the  copartnership  large  sums  of  money 
amounting  to  about  $7,000 ;  he  also  executed  and  delivered 
in  the  name  of  the  copartnership,  but  not  for  its  benefit  nor 
in  the  course  of  its  business,  but  for  his  own  purposes,  three 
promissory  notes  amounting  in  the  aggregate  to  the  sum  of 
813,915.60.  One  of  these  notes  was  made  October  2d, 
1879,  for  85,875,  one  on  October  9th,  1879,  for  84,840.60, 
and  one  on  November  27th,  1879,  for  83,200.  Defendant, 
by  December  13th,  1879,  had  drawn  from  the  concern  in 
cash  $11,444.73,  viz :  81,507  in  1877,  83,093.05  in  1878,  and 
86,844.68  up  to  December  13th,  1879. 

If  his  share  of  the  profits  were  one  half,  his  total  drafts 
in  money  would  not  have  amounted  to  what  he  was  actu- 
ally entitled  to  draw  from  the  firm  in  cash,  for  his  account 
at  the  end  of  December,  1879,  would  have  stood  as  follows: 
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Half  profits  for  1877,  1878,  1879       .         .     $14,766  28 
Salary  for  same  period  .         .         .  6,000  00 


),766  28 
Total  drafts  in  money        ....     $12,193  28 


Balance  to  his  credit      ....         $  8,573  00 

If  on  the  other  hand  he  had  been  entitled  to  share  in  the 
profits  according  to  his  proportion  of  capital,  his  account  at 
the  same  date  would  have  stood  as  follows: 

Share  of  profits  for  1877,  1878,  1879     .«      $  2,684  77 
Salary  for  same  period       .  .         .         6,000  00 


$  8,684  77 
Total  drafts  in  money   ....         112,193  28 


Overdrafts $  3,508  51 

This  being  the  comparative  state  of  matters  at  the  time, 
the  defendant  then  made  the  written  admission  which  has 
been  referred  to,  in  the  shape  of  a  letter  dated  December 
13th,  1879,  written  and  sent  by  him  to  the  plaintiff,  and 
which  is  as  follows  : 

"  December  13th,  1879. 

"Dear  Father: — I  believe  it  would  be  only  an  act  of  jus- 
tice due  to  you  by  myself  to  candidly  inform  you  by  letter 
of  what  I  sincerely  regret  and  honestly  confess,  I  am  per- 
sonally ashamed  to  tell  you  to  your  face.  My  account  has 
been  largely  overdrawn  this  year,  and  think  you  should  be 
made  acquainted  with  the  reasons  for  my  heavy  expendi- 
ture. I  began  the  year  by  paying  all  my  outstanding  bills, 
and  considered  myself  free  from  debt.  But  in  an  unhappy 
hour  I  was  tempted  by  some  of  my  companions  to  visit  out 
of  curiosity  one  of  the  so-called  '  club  houses.'  While 
there  I  was  enticed  to  join  in  a  friendly  game  of  cards,  and, 
unfortunately,  won  a  large  sum  of  money.  I  subsequently 
visited  this  club  house,  and  at  various  times  gambled  and 
lost  very  heavily.  In  order  to  retrieve  my  losses,  I  have  vainly 
struggled  from  time  to  time  to  win  back  arid  make  my  losses 
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good,  but  only  succeeded  in  sinking  myself  deeper  and 
deeper.  I  have  paid  off  all  this  indebtedness  with  the  excep- 
tion of  one  debt  of  $120,  after  which  I  am  a  free  man  again. 
My  misery  and  grief  during  this  period  was  greater  than 
can  be  confessed  to  you.  I  bore  a  smiling  face  in  the  office, 
which  taxed  my  courage,  but  my  heart  was  sore  and  sad, 
and  to  such  an  extent  that  it  affected  my  health.  I  beg  of 
you  to  grant  me  your  forgiveness  for  this  unbusinesslike 
behavior,  promising  that  if  you  will  overlook  and  pardon 
my  bad  conduct  this  year  that  I  will  turn  over  a  new  leaf 
and  become  a  different  man  in  the  future,  attending  closer 
to  my  business,  and  seeking  in  every  way  by  industry  and 
fidelity  to  business  in  1880  to  partly  make  up  my  deficien- 
cies in  this  respect  this  year.  I  have  received  a  terrible 
lesson  from  associating  with  evil  companions,  and  it  will  be 
a  sad  warning  to  me  to  beware  of  them  in  future.  Every- 
thing I  possess  I  owe  to  your  kindness  and  generosity,  and 
it  stings  me  with  remorse  to  see  and  feel  how  I  have  abused 
it.  I  acknowledge  my  fault,  and  personally  appeal  to  you 
from  my  heart  to  make  me  a  happy  son  once  more  by  grant- 
ing me  your  forgiveness,  allowing  me  another  chance  to 
regain  your  lost  favor  and  confidence,  solemnly  promising 
to  cut  loose  and  avoid  all  my  former  companions,  to  return 
and  be  economical  in  my  personal  and  household  expenses, 
be  very  attentive  to  business,  and  endeavor  to  do  all  that 
lays  in  my  power  to  merit  your  forgiveness.  GEOKGE." 

This  letter  seems  to  be  irreconcilable  with  the  position  of 
a  man  who,  at  the  time  of  writing  it,  had  $8,573  of  unused 
profits  to  his  credit  in  the  concern,  but  is  plainly  consistent 
with  his  condition  if  he  had  overdrawn  his  account  $3,508.51, 
or  to  any  large  amount.  The  version  of  the  agreement  as 
to  profits  which  plaintiff  gave  would  show  defendant's 
account  to  be  overdrawn ;  the  letter  expressly  admits  that 
his  account  is  largely  overdrawn  ;  and  on  the  question  of 
fact  this  letter,  unexplained,  ought  to  be  deemed  conclusive 
evidence  of  the  truth  of  plaintiff's  testimony,  upon  the  au- 
thority of  the  cases  cited. 

As  between  plaintiff  and  defendant  on  the  question  of 
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veracity,  the  referee  has  seen  fit  to  give  credit  to  the  latter, 
in  the  face  of  the  above  letter,  and  in  the  face  of  the  undis- 
puted fact  that  defendant,  without  the  knowledge  of  his 
copartner,  and  without  authority,  issued  notes  in  the  firm 
name  to  the  amount  of  nearly  $14,000  for  his  own  private 
purposes ;  one  being  used  in  stock  speculations,  one  to 
secure  an  alleged  antecedent  debt  to  his  father,  and  one 
being  used  to  gamble  with  at  horse  races.  The  testimony 
of  a  party  who  would  attempt  to  rob  the  copartnership  in 
that  manner  needs,  in  my  opinion,  strong  confirmation  to 
justify  its  acceptance  where  it  is  merely  contradicted  by 
another  witness;  but  where  it  is  contradicted  by  his  own 
writing  it  ought  to  be  rejected  as  unworthy  of  belief. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  event. 

VAN  BRUNT  and  VAN  HOESEN,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


MAXAMILIAN  W.  KOENIGSHEIM  et  al,  Appellants,  against 
THE  HAMBURG  AMERICAN  PACKET  Co.,  Respondents. 

(Decided  May  18th,  1883.) 

In  an  action  against  steamship  owners  for  damages  to  a  tank  of  glycerine 
shipped  by  one  of  their  vessels,  it  appeared  that  the  defendants  had 
given  a  bill  of  lading  acknowledging  receipt  thereof  in  good  order,  but 
exempting  them  from  liability  for  leakage,  breakage,  corruption,  rust  or 
torn  wrappers ;  and  it  was  proved  that,  on  arrival  at  the  port  of  destina- 
tion, the  tank  was  found  empty,  with  holes  in  its  sides  and  indentations 
in  many  places  where  cases  had  been  shoved  against  it.  Held,  that  in 
the  absence  of  any  evidence  showing  how  the  injury  occurred,  there  was 
sufficient  proof  to  justify  a  finding  by  the  jury  that  the  defendants  were 
guilty  of  negligence,  and  that  a  dismissal  of  the  complaint  was  error. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  city  of  New  York,  affirming  a  judg- 
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ment  of  that  court  entered  upon  a  dismissal  of  the  com- 
plaint. 

On  the  8th  day  of  February  the  plaintiff  shipped  certain 
tanks  of  glycerine  upon  one  of  the  defendants'  steamships 
at  Hamburg  and  received  a  bill  of  lading  acknowledging 
the  receipt  of  the  goods  in  good  order  and  well  conditioned 
and  contracting  to  deliver  the  goods  in  like  good  order  and 
condition  at  Hoboken.  The  bill  of  lading  provided  that 
the  carrier  should  not  be  answerable  for  leakage,  breakage, 
corruption,  rust  or  torn  wrappers. 

Upon  arrival  of  the  tanks  in  the  vessel  one  of  the  tanks 
was  found  empty,  the  rim  being  broken  and  the  tank  cut 
in  two  places  and  with  a  number  of  indentations  where 
cases  had  been  shoved  against  it. 

Plaintiffs  thereupon  commenced  this  action  in  the  Marine 
Court  to  recover  damages  because  of  the  loss  of  the  gly- 
cerine, and  upon  the  trial  of  the  action,  the  foregoing  facts 
being  shown,  the  court  dismissed  the  complaint  upon  the 
ground  that  no  negligence  upon  the  part  of  the  carrier  had 
been  shown.  From  the  judgment  thereupon  entered  plaint- 
iffs appealed  to  the  General  Term  of  the  Marine  Court, 
where  such  judgment  was  affirmed;  and  from  such  judg- 
ment of  affirmance  plaintiffs  appealed  to  this  court. 

A.  H.  Heavy,  for  appellants. 

Butler,  Stillman  £  Hubbard,  for  respondents. 

VAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — 
It  is  undoubtedly  true  that  the  plaintiffs  in  this  action  can- 
not recover  without  showing  to  the  satisfaction  of  the  jury 
that  the  defendants  have  been  guilty  of  negligence  in  the 
discharge  of  their  duties  as  carriers. 

But  the  question  is,  were  not  the  facts  proven  in  this 
case,  viz.,  that  the  tank  in  question,  which  had  been  received 
in  Hamburg  in  good  order,  when  it  arrived  at  New  York 
was  found  to  have  two  holes  knocked  into  it  and  indented 
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iii  man}r  places  where  cases  had  been  shoved  against  it, 
sufficient  in  the  absence  of  all  evidence  showing  how  these 
things  occurred  to  have  justified  a  jury  in  finding  that  the 
defendants  had  been  guilty  of  negligence  ? 

We  think  they  were.  The  defendants  had  the  custody  of 
the  goods.  They  undertook  their  carriage,  and  it  is  to  be 
presumed  that  the  merchandise  could  be  expected  to  arrive 
in  the  same  good  order  and  condition  in  which  it  was 
received,  because  the  defendants  contracted  so  to  deliver  it. 
It  is  true  that  by  the  bill  of  lading  the  defendants  ex- 
empted themselves  from  liability  from  leakage  and  breakage, 
but  such  exemption  did  not  extend  to  leakage  and  breakage 
caused  by  the  negligence  of  the  carrier. 

The  defendants  having  charge  of  the  goods  could  easily 
have  explained  what  had  happened  during  the  voyage  ex- 
cusing the  appearance  of  the  tank  on  arrival. 

The  defendants  could  prove  nothing  except  the  fact  that 
the  tank  upon  delivery  exhibited  the  effect  of  hard  and 
rough  usage  occasioned  by  cases  being  shoved  against  it. 
From  this  evidence  the  jury  would  have  had  the  right  to 
infer,  that  the  shoving  of  the  cases  against  the  tank  occurred 
because  of  bad  stowage  or  careless  handling,  for  either  of 
which  the  defendants  were  liable.  The  case  of  Lamb  v. 
Camden  £  Amboy  E.  R.  Go.  (46  N.  Y.  271),  held  that  the 
burden  was  upon  the  plaintiff  to  show  negligence  upon 
the  part  of  the  carrier,  but  it  was  not  held  that  the  precise 
nature  of  the  negligence  must  be  shown,  and  it  is  more 
than  intimated  that  simply  proving  the  fire  in  that  case 
would  have  called  upon  the  defendants  for  explanation. 
The  error  in  the  case  of  Lamb  was  the  erroneous  direction 
to  the  jury  that  the  burden  of  proof  was  upon  the  defend- 
ants to  excuse  their  apparent  negligence,  instead  of  charg- 
ing that  the  burden  was  upon  the  plaintiff  to  prove  negli- 
gence, and  that  if  the  proof  was  balanced  the  defendants 
were  entitled  to  a  verdict. 

We  are  of  the  opinion,  therefore,  that  the  proof  in  the 
case  at  bar  was  of  such  a  character  as  would  have  justified 
a  jury  in  finding  negligence  upon  the  part  of  the  defendants, 
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and  consequently  it  was  error  to  dismiss  the  complaint. 
The  judgment  must,  therefore,  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


FREDERICK  W.  MILLER  et  a/.,  as  Executors  of  the  Last 
Will  and  Testament  of  Christopher  Miller,  Deceased, 
Appellants,  against  SAMUEL  ZEIMER  et  a?.,  Respon- 
dents. 

(Decided  May  18th,  1883.) 

In  an  action  by  executors  for  fraud  in  inducing  their  testator  to  purchase 
a  worthless  bond  and  mortgage,  the  complaint  alleged  that,  on  the  trial 
of  an  action  to  foreclose  the  mortgage,  the  justice  presiding  found,  as  a 
conclusion  of  fact,  that  the  bond  and  mortgage  were  invalid,  and  that 
they  were  purchased  by  plaintiffs'  testator  because  of  and  relying  upon 
the  fraudulent  representations  of  defendants.  The  answers  of  defend- 
ants alleged  that  the  decision  in  that  action  was  that  plaintiffs'  testator 
was  entitled  to  recover  on  the  bond  and  mortgage  a  certain  sum,  which 
was  less  than  the  amount  of  their  face,  and  prayed  leave  to  refer  to  the 
decision.  Held,  that  although  these  answers  were  not  offered  as  evi- 
dence, plaintiffs  might  give  in  evidence  the  justice's  findings,  to  show 
that  the  mortgage  was  held  to  be  invalid,  but  by  virtue  of  an  estoppel 
against  defendants  in  favor  of  plaintiffs'  testator,  he  was  entitled  to 
enforce  the  security  for  the  amount  recovered  by  him,  which  was  the 
sum  he  had  paid  for  the  bond  and  mortgage,  with  interest;  and  that 
fraud  on  the  part  of  the  defendants,  in  inducing  him  to  purchase  the 
securities  as  valid  for  their  face,  being  established  by  the  pleadings  and 
proofs,  plaintiffs  were  entitled  as  damages  to  the  difference  between  their 
actual  value  and  their  value  as  represented  by  defendants. 

It  further  appeared  that  plaintiffs  had  received  from  the  mortgagor  the 
amount  recovered  by  their  testator  in  the  foreclosure  suit,  with  costs 
and  allowance,  and  had  discontinued  that  action,  and,  at  the  request  of 
the  mortgagor,  had  assigned  the  bond  and  mortgage  to  a  third  party. 
Held,  that  this  did  not  affect  plaintiffs'  right  of  action  for  damages  for 
the  fraud,  even  as  against  the  mortgagor. 
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APPEAL  from  a  judgment  of  this  court  entered  on  the 
dismissal  of  a  complaint. 

The  action  was  brought  to  recover  damages  for  alleged 
fraud  and  conspiracy,  by  which  defendants  induced  the 
plaintiffs'  testator,  Christopher  Miller,  to  purchase  for  $13,600 
a  bond  and  mortgage  for  §15,000,  which  mortgage,  upon 
said  Miller's  attempting  to  foreclose  the  same,  was  held  to 
be  invalid,  and  upon  which  he  recovered  only  the  sum  he 
had  paid  therefor,  to  wit,  $13,600.  The  plaintiff  claimed 
as  damages  $1,400,  the  difference  between  the  face  of  the 
mortgage  and  the  sum  he  paid  for  it,  and  interest 
thereon  and  his  counsel  fees  in  the  foreclosure  action.  At 
the  trial  the  complaint  was  dismissed,  and  judgment  for 
defendants  was  entered  thereupon.  From  the  judgment 
plaintiffs  appealed. 

E.  Beneville,  for  appellants. 
A.  R.  Dyett,  for  respondents. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — On 
the  trial  the  plaintiff  read  in  evidence  the  findings  or  de- 
cision of  Justice  VAN  VOEST  in  the  action  of  Christopher 
Miller  against  Samuel  Zeimer  to  for  close  the  mortgage.  The 
defendants,  in  their  respective  answers,  prayed  leave  to  refer 
to  that  decision,  to  show  that  Christopher  Miller  was  enti- 
tled to  recover  only  the  sum  of  $13,600  on  the  bond  and 
mortgage,  and  was  not  entitled  to  recover  any  part  of  the 
difference  between  that  sum  and  the  amount  of  the  mort- 
gage. 

The  plaintiffs  had  set  out  in  their  complaint  that  the 
justice  found  as  a  conclusion  of  fact  that  the  bond  and 
mortgage  were  -invalid  and  that  the  same  were  purchased 
by  said  Miller  because  of  and  relying  upon  the  fraudulent 
representations  of  the  defendants.  As  no  decree  or  judg- 
ment had  been  entered  upon  the  findings  or  decision  of  the 
justice,  they  could  not  be  admitted  as  evidence  of  the 
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alleged  fraud  in  support  of  plaintiffs'  case  ;  but  as  the  de- 
fendants had  pleaded  such  decision  as  evidence  that  plaintiffs 
had  no  right  to  recover  more  than  $13,600  on  the  bond  and 
mortgage  and  had  prayed  leave  to  refer  to  the  decision  to 
make  such  proof,  plaintiffs  had  the  right  to  the  benefit  of 
the  decision  as  evidence  to  establish  the  fact  that  in  attempt- 
ing to  foreclose  the  mortgage  it  was  held  to  be  invalid;  but 
by  virtue  of  an  estoppel  against  defendants  in  favor  of 
Miller,  the  holder,  he  was  entitled  to  enforce  the  security 
for  the  sum  he  parted  with  for  it,  viz.,  $13,600,  but  not  for 
the  face  of  the  mortgage,  $15,000  (Paine  v.  Burnham, 
62  N.  Y.  73). 

By  this  proof  it  was  thus  established  that  Miller  had 
suffered  damage  to  the  extent  of  $1,400,  the  difference  be- 
tween the  amount  of  the  bond  and  mortgage  and  the  sum 
he  had  paid  for  it ;  and  it  onl}7  remains  to  be  seen,  as  far  as 
the  question  of  fact  in  the  case  is  concerned,  whether  he 
had  established  fraud  on  the  part  of  defendants  inducing 
him  to  purchase  the  securities  as  valid  for  their  face.  If  he 
had,  then  he  was  entitled  as  damages  to  the  difference 
between  their  actual  value  and  their  value  as  represented 
by  defendants  (Hubbell  v.  Meigs,  50  N.  Y.  480). 

The  proof  introduced  by  plaintiffs  independently  of  the 
decision  of  the  justice,  was :  1st.  The  mortgage  in 
question  made  by  the  defendant  Samuel  Zeimer  to  the 
defendant  Solomon  Stransk}T,  dated  June  15th,  1876,  to 
secure  the  sum  of  $15,000,  payable  as  follows :  $1,500  on 
June  15th,  1877,  and  the  balance  on  June  15th,  1878,  with 
interest  at  seven  per  cent,  payable  half  yearly. 

The  mortgage  was  recorded  in  the  office  of  the  Register 
of  the  city  and  county  of  New  York,  July  5th,  1876,  in 
liber  1283  of  mortgages,  page  379. 

2d.  An  assignment  of  said  mortgage  and  the  bond  accom- 
panying the  same,  executed  by  defendant  Stransky  to 
Christopher  Miller,  plaintiffs'  testator,  dated  June  15th, 
1876,  acknowledged  before  the  defendant  E.  R.  Raubit- 
schek,  notary  public,  on  July  6th,  1876,  and  recorded  July 
6th,  1876. 
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3d.  The  complaint  of  said  Miller  in  his  action  to  fore- 
close the  mortgage,  and  the  answer  of  the  mortgagor, 
Samuel  Zeimer,  therein,  setting  np  want  of  consideration 
as  between  himself  and  the  mortgagee,  Stransky,  for  the 
mortgage,  and  that  the  same  was  made  to  be  sold  at  an 
usurious  rate  of  interest  to  plaintiff,  and  setting  up  the 
defense  of  usury. 

4th.  A  written  statement  dated  June  20th,  1876,  of  de- 
fendant Stransky,  the  mortgagee,  that  the  mortgage  was 
bona  fide,  and  that  he  was  the  lawful  owner  and  holder 
thereof,  and  authorizing  Raubitscheck  to  offer  the  same  in 
the  market  for  sale  at  a  discount  of  $1,700. 

5th.  An  affidavit  of  Samuel  Zeimer,  the  mortgagor,  sworn 
to  on  July  6th,  1876,  before  Raubitscheck  as  notarj',  setting 
forth  that  the  mortgage  is  a  valid  and  subsisting  lien  for  the 
amount  thereof,  being  fifteen  thousand  dollars,  with  the 
interest  thereon  from  the  fifteenth  day  of  June,  1876,  and 
that  the  full  amount  of  said  mortgage  has  been  received  by 
deponent,  and  that  the  full  amount  thereof  is  still  unpaid 
and  owing  by  him  with  the  interest  from  June  15th,  1876. 

6th.  A  certificate  in  writing  signed  by  said  Samuel  Zei- 
mer dated  July  6th,  1876,  witnessed  by  Raubitscheck,  and 
acknowledged  before  him  as  notary  on  the  same  day,  to  the 
same  effect  as  the  foregoing  affidavit,  and  further  certifying 
that  there  are  no  equities,  offsets  or  defenses  against  the 
mortgage  and  that  the  same  is  free  from  all  taint  of  fraud 
or  usuiy. 

The  plaintiffs'  complaint  in  this  action  charged  that  the 
affidavit  and  certificate  last  specified  were  not  executed  nor 
verified  by  Samuel  Zeimer,  but  by  the  defendant  Henry 
Zeimer  in  the  name  of  Samuel  Zeimer,  and  that  defendants 
Raubitscheck  and  Stransky  knew  that  fact. 

None  of  the  defendants  in  their  answers  in  this  action 
deny  the  facts  so  alleged  by  plaintiffs ;  but  they  deny 
that  the  acts  were  done  in  performance  of  any  scheme  or 
conspiracy  or  fraud  or  were  done  with  fraudulent  intent. 
Henry  and  Samuel  Zeimer  set  up,  besides,  that  Samuel  Zei- 
mer always  admitted  the  certifiate  or  affidavit  to  be  his  act 
VOL.  xn. — 9 
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in  law  arid  equally  valid  and  binding  on  him  as  if  these  acts 
had  been  his  personal  acts. 

Leaving  out  of  consideration  the  findings  or  decision  of 
Justice  VAN  VORST,  these  proofs  and  pleadings  showed  that 
the  defendants  concurred  in  representing  the  mortgage  to 
be  a  valid  security  for  its  face ;  that  Henry  Zeimer  with 
the  knowledge  of  the  other  defendants  personated  Samuel 
Zeimer,  the  mortgagor,  in  making  an  affidavit  and  executing 
a  certificate  to  the  same  effect;  and  that  Raubitscheck  know- 
ingly took  the  affidavit  and  acknowledgment  of  Henry  so 
personating  Samuel. 

The  plaintiffs  called  ^L.  P.  Kircheis,  whose  testimony 
showed  that  Raubitscheck  negotiated  the  sale  of  the  mort- 
gage and  represented  that  the  amount  of  it  had  been  paid; 
also  that  the  mortgage  was  bought  by  Miller  on  the  strength 
of  the  representations  of  the  defendants. 

This  was  prima  facie  proof  of  fraud.  The  representa- 
tions were  proved,  and  the  falsity  of  them  was  shown  by  the 
findings  or  decision  referred  to  by  defendants  themselves 
to  show  that  only  $13,600  and  no  more  could  be  recovered 
on  the  mortgage  and  then  only  by  virtue  of  the  estoppel 
worked  by  the  representations.  It  was  for  defendants  to 
show,  if  they  could,  that  the  representations  were  innocently 
made.  They  offered  no  evidence  on  that  point. 

It  was  proved,  however,  that  the  plaintiffs  had  received 
from  Samuel  Zeimer  the  $13,600  found  to  be  due  by  the 
decision  in  the  foreclosure  action  with  costs  and  allowance, 
and  had  discontinued  the  action  and  assigned  the  bond  and 
mortgage  at  the  request  of  Samuel  Zeimer  to  one  Mrs.  Moss. 

It  was  urged  by  the  counsel  for  defendants  that  this 
assignment  destroyed  the  right  to  recover.  The  right  of 
action  for  damages  sustained  by  the  fraud  was  not  affected 
by  the  assignment  of  the  bond  and  mortgage.  The  vendee 
induced  to  purchase  property  which  is  less  valuable  than 
it  is  fraudulently  represented  to  be  by  the  vendor,  may  re- 
tain it  or  sell  it  for  what  he  can  get,  and  sue  the  vendor  for 
the  damage  he  has  sustained  by  the  fraud. 

Jt  is,  however,  urged  that  as  against  Samuel  Zeimer,  the 
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mortgagor  and  obligor,  this  rule  does  not  apply,  because 
Mrs.  Moss,  to  whom  his  bond  and  mortgage  has  thus  been 
assigned  by  Miller,  may  sue  him  upon  the  bond,  or  may 
foreclose  the  mortgage  and  recover  or  enforce  the  whole 
face  of  the  security  against  him ;  so  that  if  these  plaintiffs 
be  allowed  to  recover  damages  for  the  fraud  he  will  have 
to  pay  $1,400  twice  over.  To  this  it  may  be  answered  that 
the  bond  and  mortgage  were  assigned  to  Mrs.  Moss  at  Samuel 
Zeimer's  request,  as  he  expressly  avers  in  his  answer,  and 
that  he  and  not  she  paid  the  consideration  for  the  transfer, 
viz. :  the  amount  of  principal  and  interest  found  due  by 
the  decision.  It  is  not  the  same  therefore,  as  a  sale  to  a 
bona  fide  purchaser  by  the  plaintiffs,  but  is  a  mere  transfer 
to  a  third  party  for  the  convenience  of  Samuel  Zeimer,  the 
debtor  and  fraudulent  vendor. 

The  plaintiffs  should  have  recovered  in  this  action  for  the 
.$1,400  and  interest. 

A  new  trial  should  be  ordered,  with  costs  to  plaintiffs  to 
abide  event. 

VAN  HOESEN,  J. — I  concur  in  the  result,  but  do  not 
concur  in  the  observation  that  the  answers  of  the  defend- 
ants made  the  findings  of  Judge  VAN  VORST  evidence  in 
the  cause.  Those  answers  were  not  offered  in  evidence, 
but  if  they  had  been  received,  it  may  well  be  that  they 
would  have  carried  the  findings  in  with  them.  The  com- 
plaint was  dismissed  as  to  all  the  defendants.  This  was  not 
proper.  Independently  of  the  findings,  the  admissions  in 
the  pleadings  and  the  testimony  made  a  case  against  some 
of  the  defendants. 

BEACH,  J.  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
plaintiffs  to  abide  event. 
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BRIDGET    MULCAHY,    Respondent,    against    FRANCIS    C. 
DEVLIN,  Impleaded  with  Ellen  Mulcahy,  Appellant. 

(Decided    May  18th,  1883.) 

A  complaint  alleged  that  plaintiff  was  the  owner  and  possessor  of  a  certain 
sum  of  money  "on  deposit  at  the  Church  of  Alphonse  in  the  city  of 
New  York; "  and  that  defendants,  without  the  knowledge  and  consent  of 
plaintiff,  took  and  withdrew  said  funds  belonging  to  plaintiff  from  said 
institution  and  appropriated  the  same  to  their  own  use.  Held,  that  a 
demurrer,  on  the  ground  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  must  be  overruled;  it  not  appearing  that 
the  money  deposited  became  the  property  of  the  depositee. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment of  that  court  overruling  a  demurrer  to  a  complaint. 

The  complaint  alleged  that  about  the  month  of  October, 
1877,  plaintiff  was  the  owner  and  possessor  of  the  sum  of 
five  hundred  dollars  on  deposit  at  the  Church  of  Alphonse 
in  the  city  of  New  York,  and  that  the  said  moneys  did  con- 
tinue on  deposit  with  the  aforesaid  institution  until  about 
the  day  of  September,  1882 ;  that  about  the  last  men- 
tioned date  defendants,  without  the  knowledge  and  consent 
of  plaintiff,  did  take  and  withdraw  the  said  funds  belonging 
to  plaintiff  from  the  said  institution  where  the  same  were  on 
deposit  and  did  appropriate  the  same  to  their  own  use,  and 
plaintiff  did  duly  demand  the  return  of  said  moneys  from 
defendants,  which  they  neglected  and  refused  to  do.  The 
defendant  Devlin  demurred,  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled,  with  leave  to  defend- 
ant to  answer;  and  upon  his  failure  to  answer,  judgment 
for  plaintiff  was  entered  against  him.  From  the  order  over- 
ruling the  demurrer  and  the  judgment  thereon,  the  defendant 
Devlin  appealed  to  the  General  Term,  which  affirmed  the 
order  and  judgment ;  and  from  the  judgment  of  the  General 
Term  he  appealed  to  this  court. 
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Jacob  A.  Gross,  for  appellant. 
Abram  Kling,  for  respondent. 

J.  F.  DALY,  J. — The  defendant  argues  that  defendants 
are  not  liable  for  drawing  the  moneys  deposited  by  the 
plaintiff,  because  such  moneys  were  not  her  property,  but 
became  by  the  deposit  the  property  of  the  depositee,  who 
became  indebted  to  her  therefor,  and  whatever  moneys 
defendants  drew  from  the  depositee  were  the  moneys  of  the 
latter  and  not  of  the  plaintiff.  The  case  of  Butterworth 
v.  Gould  (41  N.  Y.  450),  is  cited  as  in  point.  In  that  case 
there  were  two  claimants  of  money  due  from  the  govern- 
ment on  contract;  one  claimant  was  paid  after  notice  to 
the  government  of  the  other's  claim.  It  was  held  that  no 
action  lay  in  favor  of  the  latter  against  the  party  who  re- 
ceived the  money,  even  though  the  plaintiff  proved  himself 
entitled,  as  between  him  and  defendant,  to  have  received 
such  moneys  from  the  government;  that  the  money  was  not 
received  to  plaintiff's  use  ;  and  plaintiff's  right  to  call  on  the 
government  for  payment  of  his  debt  was  not  affected.  The 
court  followed  Patrick  v.  Metcalf  (37  N.  Y.  332),  where 
it  was  held  that  where  two  claimants  for  the  same  service 
apply  for  payment  to  the  party  bound  to  pay,  and  one  of 
them  is  recognized  as  having  a  just  claim  and  is  paid  to  the 
exclusion  of  the  other,  who  is  in  fact  the  one  entitled,  the 
party  thus  excluded  derives  no  title  against  the  party 
receiving  payment  to  the  money  paid ;  and  that  the  money 
is  not  an  appropriation  for  the  payment  of  plaintiff's  claim 
and  cannot  be  considered  as  a  trust  for  such  purpose. 

The  facts  of  the  case  before  us,  as  admitted  by  the  de- 
murrer, differ  from  those  of  the  cases  cited  and  from  those 
assumed  by  defendant  in  his  argument.  It  does  not  appear 
that  the  moneys  deposited  by  plaintiff  "  at  the  Church  of 
Alphonse  "  were  the  property  of  the  depositee,  or  that  the 
relation  of  debtor  and  creditor  existed  between  the  latter 
and  plaintiff,  or  that  defendants  claimed  said  moneys  or 
debt,  or  that  the  same  was  paid  to  them  upon  such  claim. 
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On  the  contrary  it  is  admitted  that  plaintiff  owned  and 
was  possessed  of  the  moneys  on  deposit  at  said  church,  and 
that  defendants  took  and  withdrew  said  funds  belonging  to 
plaintiff  without  her  knowledge  and  consent,  and  appro- 
priated the  same  to  their  own  use.  Upon  such  admitted 
facts  there  can  be  no  doubt  of  plaintiff's  right  to  recover 
against  defendants. 

The  order  appealed  from  should  be  affirmed  with  costs. 
We  are  asked  by  appellant  to  give  him  leave  to  plead  over. 
Such  leave  was  granted  him  at  the  Special  Term  of  the 
Marine  Court  when  his  demurrer  was  overruled  in  the  first 
instance,  but  he  declined  it  and  took  his  chances  of  appeal 
to  the  General  Term  and  afterwards  to  this  the  court  of 
last  resort  in  the  case.  Were  the  case  in  our  own  court  we 
should  not  grant  leave  to  plead  over  under  such  circum- 
stances (Fisher  v.  Gould,  9  Daly  144  ;  81  N.  Y.  228)  ;  but  we 
leave  it  to  the  Marine  Court,  where  appellant  has  leave  to 
apply,  to  exercise  their  discretion  in  the  matter. 

VAN  BRUNT  and  VAN  HOESEN,  JJ.,  concurred. 

Judgment  affirmed,  with  costs ;  with  leave  to  apply  to  the 
Marine  Court  for  permission  to  plead  over. 


WILLIAM  SCHMIDT,  Appellant,  against  WOLF  COHN, 
Respondent. 

(Decided  May  18th,  1883.) 

The  judge  presiding  at  a  trial  by  jury  denied  a  motion  upon  his  minutes 
by  the  defeated  party  for  a  new  trial,  without  hearing  argument  and 
without  examining  the  evidence;  and  an  appeal  was  taken  from  the 
order  denying  the  motion  and  from  the  judgment  entered  on  the  verdict. 
After  the  expiration  of  the  term,  but  before  argument  of  the  appeal,  the. 
same  party  obtained  from  the  same  judge,  then  holding  a  special  term, 
an  order  to  show  cause  why  a  new  trial  should  not  be  granted,  upon  the 
pleadings  and  proceedings  and  the  case  and  exceptions  settled  and  filed. 
Held,  that  the  judge  had  power,  upon  these  proceedings,  to  entertain  and 
grant  the  renewed  application  for  a  new  trial. 
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APPEAL  from  an  order  of  the  General  Term  of  the  Ma- 
rine Court  of  the  city  of  New  York  affirming  an  order  of 
that  court  granting  a  new  trial,  and  from  the  judgment 
entered  upon  the  order  of  affirmance. 

The  facts  are  stated  in  the  opinion. 

Henry  Wehle,  for  appellant. 

George  W.  Galinger,  for  respondent. 

VAN  HOESEN,  J. — After  a  verdict  for  the  plaintiff,  the 
defendant  moved,  at  the  trial  term  before  Mr.  Justice  MAC 
ADAM,  for  a  new  trial  upon  the  minutes,  which  motion  the 
learned  justice  denied,  without  hearing  argument,  and  with- 
out examination.  From  that  order,  as  well  as  from  the 
judgment  entered  upon  the  verdict,  the  defendant  appealed 
to  the  General  Term  of  the  Marine  Court.  Before  that 
appeal  came  on  for  argument,  the  defendant,  Avho  had  found 
an  authority  very  much  in  his  favor  (G-oldman  v.  Abrahams, 
10  Weekly  Digest  108),  obtained  from  Justice  MAC  ADAM, 
who  was  sitting  at  Special  Term,  an  order  to  show  cause 
why  a  new  trial  should  not  be  granted.  This  application 
was  founded  upon  "  the  pleadings,  the  proceedings,  and 
upon  the  case  and  exceptions  as  settled,  signed  and  filed." 
Upon  the  return  of  the  order  to  show  cause,  the  plaintiff 
objected  to  the  hearing  of  the  motion  for  a  new  trial  on  the 
ground  that  a  motion  for  a  new  trial  had  already  been  made 
upon  the  minutes,  and  that  an  appeal  had  been  taken  from 
the  order  denying  such  motion.  The  learned  justice  said, 
however,  that  he  had  denied  the  motion  when  it  was  made 
at  the  trial  term  because  he  regarded  it  as  a  merely  formal 
motion,  and  that  he  had  not  then  examined  the  testimony  in 
the  cause.  He  also  said  that  the  case,  as  settled,  made  it 
plain  that  a  new  trial  ought  to  be  granted,  and  that  it  would 
be  useless  to  send  the  parties  to  the  General  Term  when  it 
was  clear  that  a  new  trial  would  inevitably  there  be  ordered. 
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He  granted  a  new  trial,  and  the  General  Term  of  the  Ma- 
rine Court  affirmed  the  order  for  a  new  trial. 

The  power  of  a  judge  sitting  at  the  circuit  or  trial  term 
to  grant  a  motion  for  a  new  trial  made  upon  his  minutes, 
rests  solely  upon  the  authority  given  by  statute,  and  was 
bestowed  in  order  that  litigants  might  be  spared  the  labor 
and  expense  of  preparing  a  "  case  "  where  the  judge  could 
see  that  he  himself  or  that  the  jury  had  acted  on  erroneous 
principles  in  the  course  of  the  trial.  A  motion  for  a  new 
trial  on  the  minutes  must  be  made  before  the  close  of  the 
term  at  which  the  trial  is  had,  but  a  motion  for  a  new  trial 
upon  a  case  may  be  made  at  a  subsequent  term.  After  a 
motion  for  a  new  trial  upon  the  minutes  has  been  denied, 
it  is  not  customary  to  make  the  grounds  of  that  motion  the 
foundation  of  a  motion  for  a  new  trial  upon  a  case  made, 
but,  nevertheless,  I  see  no  great  difficulty  in  applying  to 
these  motions  the  rules  that  govern  the  making  of  other 
motions.  I  think  it  should  be  left  to  the  Special  and  Gen- 
eral Terms  of  the  court  of  original  jurisdiction  to  deter- 
mine when,  and  in  what  cases,  a  motion  once  decided  should 
be  renewed  or  re-heard. 

There  is  no  doubt  in  this  case  that  but  for  the  motion 
made  for  a  new  trial  on  the  minutes  a  motion  for  a  new 
trial  on  the  case  might  have  been  made  at  Special  Term  ; 
and  if  Mr.  Justice  MAC  ADAM,  when  sitting  at  Special 
Term,  saw  fit  to  correct  an  error  into  which,  through  inad- 
vertence, he  fell  when  at  the  trial  term,  I  see  no  reason 
for  holding  that  he  acted  without  jurisdiction,  unless  it  be 
that  the  law  inflexibly  denies  to  a  judge  the  right  to  allow 
a  motion  that  he  has  once  decided  to  be  re-argued  before 
him. 

Now  both  motions  were  for  a  new  trial,  and  were  in  sub- 
stance, though  not  in  form,  the  same.  By  granting  an  order 
to  show  cause,  and  by  proceeding  as  he  did  on  the  return 
of  the  order,  he  gave  to  the  defendant  leave  to  renew  his 
motion  for  a  new  trial. 

It  is  true  that  he  could  not,  after  the  end  of  the  term, 
give  leave  to  renew  a  motion  for  a  new  trial  on  the  minutes, 
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but  it  was  in  his  power  to  entertain  a  motion  for  a  new  trial 
on  new  and  different  papers  from  those  that  formed  the 
basis  of  the  motion  that  he  had  denied.  That  this  is  so, 
admits,  I  think,  of  little  doubt.  The  case  of  Riggs  v.  Pur- 
cell  (74  N.  Y.  378),  seems  to  relieve  the  point  from  any 
uncertainty. 

If  it  were  necessary  to  support  the  right  of  Justice  MAC 
ADAM  to  allow  a  re-argument,  I  think  that  a  strong  argu- 
ment could  be  made  in  its  favor,  founded  upon  considera- 
tions of  convenience  alone.  The  question  is  only  one  of 
practice,  and  rules  of  practice  are  founded  mainly  upon 
convenience.  If  the  matter  were  to  be  disposed  of  as  a 
question  of  convenience,  economy  and  common  sense,  why 
should  the  parties  be  put  to  the  labor  and  expense  of  argu- 
ing an  appeal  from  and  the  General  Term  be  put  to  the 
labor  of  examining  and  reviewing  a  ruling  so  obviously  er- 
roneous that  the  judge  who  made  it  was  eager  to  set  it 
aside  ? 

The  order  and  judgment  appealed  from  should  be  affirmed, 
with  costs  and  disbursements,  and  judgment  absolute  for 
the  defendant  should  be  rendered  upon  the  stipulation. 

J.  F.  DALY,  J.,  concurred. 
VAN  BRUNT,  J.,  dissented. 

Order  and  judgment  affirmed,  with  costs,  and  judgment 
absolute  directed  for  defendant. 


MARY  SHERWOOD  et  al.,  Respondents,  against  THE  TRAV- 
ELERS INSURANCE  COMPANY  OF  HARTFORD,  Appellant. 

(Decided  May  18th,  1883.) 

Costs  paid  to  the  justice  of  a  district  court  in  the  city  of  New  York  or  his 
clerk,  to  perfect  an  appeal  from  such  court,  belong  to  and  are  to  be  paid 
over  to  the  party  prevailing  in  the  district  court;  and  the  appellant, 
after  succeeding  on  the  appeal,  cannot  compel  the  justice  or  clerk  to 
refund  to  him  the  costs  paid. 
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APPEAL  from  an  order  of  this  court  directing  a  clerk  of 
a  district  court  in  the  city  of  New  York  to  pay  to  defend- 
ant costs  paid  to  the  clerk  upon  an  appeal  by  defendant 
from  a  judgment  of  the  district  court. 

Plaintiffs  recovered  a  judgment  in  the  district  court  on 
January  5th,  1882,  against  defendant  for  $60,  and  $17.50 
costs.  Prior  to  January  20th,  1882,  defendant  appealed  to 
the  General  Term  of  this  court,  serving  notice  of  appeal 
and  giving  the  undertaking  prescribed  to  stay  execution. 
Defendant  then  paid  to  the  clerk  of  the  district  court  the 
costs  and  fee  for  a  return.  The  judgment  was  reversed 
with  costs.  The  appellant  thereafter  demanded  the  $17.50 
costs,  which  had  been  paid  to  the  clerk  when  the  appeal  was 
taken,  and  on  default  of  payment  moved  in  this  court  at 
chambers  for  an  order  directing  the  clerk  to  pay  the  money. 
On  the  motion  it  appeared  that  the  clerk  had  paid  the 
amount  to  plaintiffs'  attorney,  January  28th,  1882.  The 
court  granted  the  motion ;  and  from  the  order  granting  the 
motion  the  clerk  appealed. 

Charles  C.  Bigelow,  appellant,  in  person. 
F.  E.  Mather,  for  respondents. 

BEACH,  J. — I  have  been  unable  to  find  any  adjudication 
bearing  upon  the  question.  In  Ex  parte  /Stephens  (6  Cowen. 
68),  and  The  People  ex  rel.  Lincoln  v.  The  Saratoga  Com- 
mon Pleas  (1  Wend.  282),  the  court  go  no  further  than  to 
decide  that  the  method  of  appeal  must  be  strictly  followed, 
and  payment  of  costs  to  the  party  instead  of  the  justice 
was  not  a  compliance  with  the  statute.  The  appellant,  if 
costs  are  awarded  him  on  the  appeal,  may  tax,  among  other 
items,  the  costs  and  fee  paid  to  the  justice  upon  taking  the 
appeal  (Code  Civ.  Pro.  §  3060).  The  authority  to  include 
these  costs  among  the  disbursements  on  appeal  seems  to 
contemplate'a  prior  disposition  of  them  by  the  justice  or  his 
clerk.  The  only  one  possible  is  a  payment  to  the  successful 
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party  in  the  district  court,  as  they  certainly  do  not  belong 
to  either  of  those  officials,  and,  if  to  rest  on  deposit,  no 
necessity  existed  for  such  a  provision.  I  do  not  think  the 
giving  of  an  undertaking  affects  the  question,  for  its  pur- 
pose does  not  reach  beyond  a  stay  of  execution  (Code  Civ. 
Pro.  §  3050).  Neither  can  these  costs  full  within  section 
3058.  They  are  not  property  lost  by  means  of  the  errone- 
ous judgment,  because  not  taken  from  the  party  under  the 
judgment,  but  paid  as  one  of  the  steps  needful  to  perfect 
his  appeal. 

The  order  should  be  reversed,  with  costs  and  disburse- 
ments. 

VAN  BRUNT  and  VAN  HOESEN,  JJ.,  concurred. 
Order  reversed,  with  costs. 


JOHN  S.  SUTPHIN  et  al.,  Appellants,  against  OSCAR 
SEEBAS,  Defendant. 

(Decided  May  18th,  1883.) 

The  act  of  1860,  which  releases  from  liability  for  rent  "  the  lessees  or  occu- 
-  pants  of  any  building  which  shall,  without  any  fault  or  neglect  on  their 
part,  be  destroyed,  or  be  so  injured  by  the  elements  or  any  other  cause, 
as  to  be  untenantable  and  unfit  for  occupancy"  (L.  1860,  c.  345),  does 
not  apply  to  a  case  where  the  occupants  are  annoyed  by  unpleasant  and 
unwholesome  odors,  although  the  building  may  be  thereby  rendered 
uncomfortable  or  even  unfit  for  occupancy.  The  injury  contemplated  by 
the  statute  is  one  that  partially  destroys  or  breaks  down  the  structure. 

.In  an  action  for  rent  under  a  lease  of  one  flat  or  floor  in  a  building  con- 
taining several  such  flats  let  to  different  families,  it  appeared  that  by 
the  lease  the  tenant  covenanted  to  make  all  repairs  to  plumbing  works, 
pipes  and  fixtures  belonging  thereto,  whenever  damage  thereto  should 
have  resulted  from  his  misuse  or  neglect;  that  after  he  had  occupied  the 
premises  a  considerable  time  he  abandoned  them  because  of  unpleasant 
and  unwholesome  odors  arising  from  the  plumbing  works  and  fixtures, 
and  of  the  danger  to  life  and  health  therefrom;  but  what  produced  the 
odors,  or  in  what  part  of  the  building  they  had  their  origin,  was  not 


140  COURT  OF  COMMON  PLEAS. 

Sutphin  ».  Seebas. 

shown,  otherwise  than  by  testimony  of  members  of  defendant's  family 
that  they  thought  the  effluvium  was  "sewer  gas,"  meaning  the  odor 
emitted  from  pipes  leading  to  the  sewer.  Held,  that  in  the  absence  of 
evidence  that  the  odors  proceeded  from  premises  controlled  by  the  laud- 
lord,  there  was  no  ground  for  charging  him  with  an  eviction  which  would 
release  the  tenant  from  the  obligations  of  the  lease. 

APPEAL  from  a  judgment  of  the  Marine  Court  of  the 
city  of  New  York  affirming  a  judgment  of  that  court  en- 
tered upon  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  rent  reserved  in  a 
lease  of  one  flat  or  floor  of  a  building  in  the  city  of  New 
York.  The  facts  are  stated  in  the  opinion. 

Cr.  H.  Craivford,  for  appellants. 
Albertus  Perry,  for  respondent. 

VAN  HOESEN,  J. — It  is  obvious  that  the  Marine  Court  in 
disposing  of  this  case  understood  the  law  to  be  that  the 
existence  of  a  bad  and  unwholesome  smell  in  a  flat  justified 
the  tenant  in  abandoning  the  premises.  It  is  probable  that 
the  court  believed  that  it  is  always  for  the  jury  to  say 
whether  premises  are  untenantable  or  not,  and  that  when  a 
jury  shall  consider  premises  unfit  for  occupancy  the  tenant 
will  be  absolved,  under  the  act  of  1860,  from  the  payment 
of  rent  from  and  after  the  time  at  which  he  quits  possession. 

This  may  be  the  correct  construction  of  the  statute  of 
1860,  but  it  is  in  conflict  with  the  decision  of  the  Commis- 
sion of  Appeals  in  Suydam  v.  Jackson  (54  N.  Y.  450).  In 
that  case  the  commission  held  that  the  injury  that  would 
warrant  a  tenant  in  abandoning  his  lease  was  "an  injury 
from  some  sudden  and  unexpected  cause,  and  not  the  grad- 
ual deterioration  and  decay  produced  from  the  ordinary 
action  of  the  elements,"  though  decay  may  in  time  as  com- 
pletely ruin  a  building  as  could  fire,  tempest,  or  some  great 
convulsion  of  nature.  A  bad  smell,  the  cause  of  which  is 
not  known,  but  is  merely  guessed  at  by  a  couple  of  women, 
is  all  the  injury  or  destruction  that  was  shown  in  this  case. 
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Is  it  possible  that  an  effluvium  is  the  destruction  or  injury 
contemplated  by  the  legislature  in  enacting  the  statute  of 
1860? 

A  building  is  not  destroyed  by  a  bad  smell,  nor  is  it 
injured,  though  it  may  be  rendered  uncomfortable,  or  even 
unfit  for  occupancy.  The  injury  contemplated  by  the 
statute  is  one  that  partially  destroys  or  breaks  down  the 
structure.  The  charge  of  the  learned  justice  was  therefore 
incorrect,  for  he  assumed  that  the  act  of  1860  applied  to  a 
case  in  which  the  only  complaint  of  the  tenant  was  that  his 
family  was  annoyed  by  unpleasant  odors. 

There  was  no  exception  to  the  charge,  however,  so  that 
we  could  not  disturb  the  judgment  because  the  instruction 
was  erroneous.  There  are  other  reasons  for  which  a  rever- 
sal of  the  judgment  must  be  ordered.  The  evidence  for  the 
defendant  shows  that  certain  bad  smells  came  from  a  wash- 
basin and  from  the  wash-tubs  in  the  demised  premises. 
What  produced  those  smells,  or  in  what  part  of  the  build- 
ing they  had  their  origin,  was  not  shown.  It  appears  that 
certain  officials  connected  with  the  health  department  had 
been  called  in,  and  that  they  examined  the  premises,  but  it 
is  a  noticeable  fact  that  they  were  'not  summoned  by  the 
defendant  as  witnesses.  Their  testimony,  if  they  had  been 
witnesses,  might  have  thrown  some  light  upon  the  source 
from  which  the  foul  odors  came,  but  the  defendant  con- 
tented himself  with  proving  that  his  wife  and  his  daughter 
thought  that  the  effluvium  was  sewer  gas.  What  is  meant 
by  sewer  gas  is  the  odor  emitted  from  the  pipes  by  which 
waste  water  and  refuse  are  carried  to  the  sewer.  Whether 
the  odor  conies  from  a  sewer,  or  from  a  collection  of  deca}^- 
ing  matter  on  the  interior  surface  of  the  pipes,  no  one  who 
is  guided  merely  by  the  sense  of  smell  can  by  any  possi- 
bility determine.  To  say,  therefore*,  that  the  effluvium  was 
sewer  gas,  is  not  evidence  that  it  proceeded  from  premises 
that  the  landlord  controlled ;  and  unless  the  landlord  can 
fairly  be  charged  with  maintaining  or  permitting,  upon 
premises  which  he  controls,  a  nuisance  that  deprives  his 
tenant  of  the  enjoyjnent  of  demised  premises,  there  is  no 
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ground  for  charging  the  landlord  with  evicting  the  tenant, 
and  no  reason  for  releasing  the  latter  from  the  obligations 
of  the  lease. 

The  demised  premises  were  what  is  called  a  flat,  being  a 
floor  in  a  building  let  to  several  families.  For  the  careless- 
ness of  tenants  the  landlord  is  not.  responsible  (JDoupe  v. 
Genin,  45  N.  Y.  124).  If  the  tenant  on  one  floor  should  so 
mismanage  his  plumbing  works  as  to  cause  pecuniary  loss 
or  even  physical  discomfort  to  another  tenant  on  the  floor 
below,  the  latter  could  not  say  that  his  landlord  had  evicted 
him,  and  that  the  lease  was  at  an  end.  The  landlord  is 
answerable  only  for  his  own  acts.  If  he  retains  in  his  own 
possession  or  under  his  control  any  part  of  a  building,  lie 
must  see  to  it  that  no  nuisance  shall  exist  in  the  part  so 
retained  that  may  injure  the  tenants  to  whom  he  has  let 
other  parts  of  the  house. 

This  is  the  fair  and  sensible  rule,  and  it  does  not  clash 
with  the  other  fair  rule  that  the  occupant  of  a  tenement  is 
not  bound  to  repair  any  part  of  the  building  that  was  not 
let  to  him  for  his  own  use  exclusively.  It  throws  upon  the 
landlord  the  duty  of  taking  care  of  any  part  of  the  build- 
ing that  he  controls,  and  upon  each  tenant  the  duty  of  so 
using  his  own  tenement  as  not  to  injure  his  neighbor.  Of 
course,  the  rights  and  duties  of  the  parties  may  be  altered 
by  express  agreement.  There  is  nothing  novel  in  this  state- 
ment of  the  law,  for  it  may  be  found  in  Wood  on  the  Law 
of  Landlord  and  Tenant,  where  there  is  a  collection  of  cases 
which  commend  themselves  to  the  judgment,  and  which 
fully  support  the  views  above  expressed. 

The  case  of  Trusdell  v.  Booth  (4  Hun  100),  goes  quite  as 
far  as  it  is  necessary  to  go  in  this  case,  for  there  the  court 
said  that  "  vermin  or  noxious  smells  in  and  about  the  house 
do  not  constitute  evicticn,  so  as  to  justify  the  abandonment 
of  the  premises  by  the  tenant ; "  and  that  "  wrongful  acts 
of  the  landlord,  which  are  mere  negligence  or  trespass,  dp 
not  bar  the  rent,  though  the  rule  is  otherwise  where  the 
landlord  creates  a  nuisance  near  the  premises,  or  is  guilty 
of  acts  which  preclude  the  tenant  from  the  beneficial  enjoy- 
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inent  of  the  premises."  In  the  case  of  Vanderbilt  v.  Persse 
(3  E.  D.  Smith  430),  the  court  said:  "A  bad  smell  in  the 
pantry,  the  kitchen  being  too  hot  with  the  stove  in  it,  bad 
smells  from  the  front  window,  a  stagnant  pond  of  water 
near  the  place,  bad  smell  from  fish,  vermin  in  the  bedrooms, 
were  all  matters  that  might  have  given  trouble  to  eradicate, 
but  none  of  them  can  be  held  sufficient  to  relieve  the  ten- 
ant from  his  liability,  or  to  come  within  the  rule  that  defines 
eviction." 

The  tenant  in  the  case  before  us  covenanted  to  do  all 
repairs  to  walls,  windows,  plumbing  works,  pipes  and  fixtures 
belonging  thereto,  whenever  damage  thereto  should  have 
resulted  from  his  misuse  or  neglect,  and  to  make  good  any 
damage  occurring  to  the  building,  or  to  any  tenant  thereof, 
by  reason  of  any  injury  to  the  dumb  waiters,  water  closets, 
water  pipes  or  connections  upon  the  demised  premises.  If, 
as  the  learned  counsel  for  the  defendant  imagines  (for  there 
is  no  proof  on  the  subject  in  the  case),  the  waste  pipes 
were  obstructed,  whose  duty  was  it  to  remove  the  obstruc- 
tion ?  It  was  the  duty  of  the  tenant  if  the  obstruction 
were  on  his  premises,  and  it  was  not  the  duty  of  the  land- 
lord unless  the  obstruction  occurred  in  the  part  of  the  build- 
ing of  which  he  retained  control.  Now,  by  what  right  did 
the  learned  justice  or  the  jury  decide  that  the  obstruction 
occurred  in  the  landlord's  part  of  the  building?  There  is 
not  an  iota  of  testimony  to  sustain  such  an  assumption. 
Nay,  more,  what  proof  is  there  that  there  was  any  obstruc- 
tion whatever  ?  Why  may  not  the  smell  have  come  from 
an  accumulation  of  filthy  deposits  on  the  inside  of  the 
pipes?  Why  may  not  the  smell  from  the  wash-tubs  have 
come  from  the  rotting  of  the  wood  of  which  they  were  con- 
structed? The  smells  were  not  perceived  till  the  defend- 
ant's family  had  been  for  at  least  six  weeks  in  the  apart- 
ments, and  there  is,  therefore,  quite  as  much  reason  to 
suspect  them  as  to  suspect  the  landlord  of  having  caused 
the  stench. 

There  was  also  testimony  introduced  as  to  the  difficulty 
of  raising  the  windows,  and  as  to  the  collection  of  water  in 
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depressions  in  the  concrete  flooring  of  the  cellar  after  a  rain 
storm.  It  is  not  shown  that  this  last  was  ever  brought  to 
the  notice  of  the  landlord.  But  if  it  had  been,  it  can 
scarcely  be  said  that  such  a  trifle  would  constitute  a  nui- 
sance. A  mop  or  a  broom  would  abate  such  a  nuisance 
before  complaint  of  it  could  be  put  In  language.  The  win- 
dows were  put  in  good  working  order,  but  if  they  had  not 
been  the  neglect  would  not  have  worked  an  eviction. 

In  a  word,  there  is  nothing  from  which  the  jury  were 
justified  in  finding  that  the  bad  smells  were  caused  by  a 
nuisance  on  the  premises  of  the  landlord,  and  the  learned 
justice  ought  to  have  directed  a  verdict  for  the  plaintiff. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellants  to  abide  the  event. 

VAN  BRUNT  and  J.  F.  DALY,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellants  to  abide  event. 


JACOB  F.  WYCKOFF,  Respondent,  against  JOHN  B. 
DEVLIN,  Appellant. 

(Decided  May  18th,  1883.) 

The  provision  of  section  1628  of  the  Code  of  Civil  Procedure — that  while 
an  action  to  foreclose  a  mortgage  upon  real  property  is  pending  or  after 
final  judgment  for  the  plaintiff  therein,  no  other  action  shall  be  com- 
menced or  maintained  to  recover  any  part  of  the  mortgage  debt,  without 
leave  of  the  court  in  which  the  former  action  was  brought, — does  not 
prohibit  a  junior  mortgagee  who  has  filed  a  notice  of  claim  to  surplus 
moneys  arising  upon  foreclosure  of  a  prior  mortgage,  and  is  a  party  to 
proceedings  for  the  distribution  of  such  surplus,  from  bringing,  without 
leave  of  court,  an  action  to  recover  the  debt  secured  by  his  mortgage. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  city  of  New  York  affirming  a  judg- 
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ment  of  that  court  entered  upon  the  decision   of  a  justice 
upon  a  trial  by  the  court  without  a  jury. 

Prior  to  April  14th,  1881,  the  New  York  Life  Insurance 
Company  had  a  mortgage  upon  certain  premises  owned  by 
the  defendant,  and  the  plaintiff  having  become  liable  as 
indorser  upon  certain  promissory  notes  of  the  defendant, 
the  latter  made  mortgages  to  secure  the  plaintiff  upon  the 
same  premises  upon  which  the  New  York  Life  Insurance 
Company  held  such  prior  mortgage. 

The  defendant  did  not  pay  the  said  notes  as  they  became 
due,  and  the  plaintiff  as  the  indorser  thereof  took  them  .up 
and  became  the  owner  and  holder  thereof. 

The  New  York  Life  Insurance  Company  subsequently 
commenced  an  action  to  foreclose  the  said  prior  mortgage 
against  the  defendant  and  plaintiff  herein  and  others,  and 
such  proceedings  were  thereupon  had  that  the  said  prem- 
ises were  sold  under  a  judgment  of  foreclosure  and  sale, 
and  a  large  surplus  remained  after  satisfying  the  decree  of 
foreclosure  and  sale. 

The  defendant  and  plaintiff  filed  notice  of  claim  to  such 
surplus,  and  the  defendant  instituted  proceedings  to  obtain 
such  surplus  moneys,  and  upon  consent  a  referee  was  ap- 
pointed to  ascertain  the  priority  of  the  liens  of  the  re- 
spective claimants  upon  such  surplus  moneys. 

Subsequent  to  said  order  of  reference,  and  while  the 
proceedings  duly  commenced  before  the  said  referee  were 
still  pending  and  undetermined,  this  action  and  others  were 
commenced  in  the  Marine  Court  upon  the  notes  held  by 
the  plaintiff,  without  any  leave  having  been  given  by  the 
court. 

Judgment  having  been  rendered  in  favor  of  plaintiff,  an 
appeal  therefrom  was  taken  by  defendant  to  the  General 
Term  of  the  Marine  Court,  which  affirmed  the  judgment ; 
and  from  the  judgment  of  the  General  Term  defendant 
appealed  to  this  court. 

Wm.  H.   Arnoux,  for   appellant. — The   surplus   moneys 
VOL.  xii. — 10 
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were,  as  between  the  parties  hereto,  real  estate,  and  are 
governed  by  the  laws  and  practice  relating  thereto  (Thomas 
on  Mortgages  368;  Fliess  v.  Buckley,  22  Hun  551;  aff'd, 
15  Week.  Dig.  540 ;  Dunning  v.  Ocean  Nat.  Bank,  61  N.  Y. 
503).  Whether  as  between  executors  and  next  of  kin  this 
is  so,  is  wholly  unimportant  in  determining  this  case. 

The  filing  of  the  notice  of  claim  by  the  plaintiff  was  in 
legal  effect  the  commencement  of  a  foreclosure  suit  against 
the  mortgaged  premises  (Gen.  Rules  of  Practice,  Rule  64). 

It  was  the  intention  of  the  law,  in  providing  for  the  fore- 
closure of  mortgages,  and  the  subsequent  proceedings  re- 
lating to  surplus  monej^s,  to  provide  a  complete  and  exclu- 
sive method  to  obtain  the  mone}*s  due  to  the  parties  thereto 
(Revisers'  Note  to  Code  Civ.  Pro.  §  1628 ;  Bergen  v.  Carmen, 
79  N.  Y.  151 ;  Livingston  v.  Meldrum,  19  N.  Y.  441 ;  Fliess 
v.  Buckley,  22  Hun  551 ;  Equitable  Life  Ins.  Soc.  v.  Stevens, 
63  N.  Y.  341 ;  Scofield  v.  Doscher,  72  N.  Y.  491 ;  Holler 
v.  Tuska,  87  N.  Y.  166). 

W.  I.  Butler,  for  respondent. — At  common  law  a  part}' 
could  resort  to  all  the  remedies  he  had,  until  one  satisfac- 
tion was  obtained  (Gambling  v.  Haiglit,  59  N.  Y.  354; 
Webb.v.  Van  Zandt,  16  Abb.  Pr.  190;  see  2  E.  D.  Smith 
541 ,  and  note ;  Gillette  v.  Smith,  18  Hun  10 ;  Schaef  v. 
O'Brien,  7  Week.  Dig.  349).  The  only  statutory  regula- 
tion on  the  subject  is  that  contained  in  section  1628  of  the 
Code ;  which  by  its  intent  as  well  as  its  language  is  con- 
fined to  a  provision  that  where  a  plaintiff  voluntarily  com- 
mences an  action  to  foreclose  a  mortgage  on  real  property, 
no  other  action  shall  be  commenced  by  such  plaintiff  for 
the  debt  referred  to  in  his  complaint,  he  having  the  right  in 
the  foreclosure  action  to  obtain  a  personal  judgment  (see 
Comstock  v.  Drohan,  8  Hun  373  ;  72  N.  Y.  9).  The  section 
refers  to  but  one  debt ;  it  says  "  the  mortgage  debt ;"  this 
can  refer  but  to  one  debt  in  one  action  ;  it  evidently  refers 
to  the  debt  due  the  plaintiff  in  the  foreclosure  action  on 
which  a  personal  judgment  can  be  had  (see  Code  Civ.  Pro. 
§1633). 
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The  surplus  proceedings  were  not  a  new  action,  nor  in 
fact  were  they  any  action.  They  were  special  proceedings 
distinct  in  their  nature  from  a  foreclosure  action  ;  no  costs 
are  taxable  therein  ;  they  are  not  commenced  by  a  summons ; 
and  they  are  not  litigations  between  a  plaintiff  and  a  de- 
fendant (Code  Civ.  Pro.  §§  3333-3338). 

The  surplus  moneys  are  not  "  real  propertjV  except  in  a 
limited  sense,  and  only  for  such  limited  purposes.  They 
go  to  the  legal  representatives  and  next  of  kin,  and  not  to 
the  heir,  except  possibly  in  case  of  infants,  etc.,  when 
special  statutory  provision  is  made  (Redfield  Surr.  Pr.  2d 
ed.  407,  and  note). 

VAN  BRUNT,  J. — [After  stating  the  facts  as  above.] — 
It  is  undoubtedly  true  that  the  surplus  moneys  were,  as 
between  the  parties,  real  estate,  and  were  to  be  distributed 
as  such,  and  tha.t  the  position  of  the  plaintiff  in  respect 
thereto  was  that  of  mortgagee. 

But  the  position  and  claim  of  the  defendant,  that  the 
filing  of  a  notice  of  claim  by  the  plaintiff  herein  was  in 
legal  effect  the  commencement  of  a  foreclosure  suit  against 
the  mortgaged  premises,  cannot  be  sustained.  The  plaintiff 
had  lost  his  lien  of  record  by  reason  of  the  foreclosure  of 
the  prior  mortgage  and  sale  of  the  premises  mortgaged, 
and  for  the  purpose  of  reinstating  the  lien  against  the 
surplus  moneys  which  he  would  have  had  upon  the  land 
the  sale  of  which  produced  these  surplus  moneys  if  it  had 
not  been  sold,  the  plaintiff  filed  his  notice  of  claim. 

The  defendant  thereupon  commenced  proceedings  to  ob- 
tain these  surplus  moneys,  and  the  plaintiff  herein  appeared 
in  those  proceedings  to  defend  his  lien  which  was  assailed 
by  the  defendants,  and  consented  to  the  appointment  of  a 
referee,  whose  appointment  the  defendant  was  entitled  to 
demand  as  a  matter  of  right. 

If  the  plaintiff  herein  had  not  filed  his  notice  of  claim 
and  appeared  in  the  proceedings  instituted  by  the  defendant 
herein  to  obtain  said  surplus  moneys,  he  would  have  lost 
all  claim  to  the  proceeds  of  the  property  which  had  been 
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mortgaged  to  him  as  his  security ;  and  he  was,  as  far  as 
appears  by  this  record,  in  no  way  connected  with  these 
proceedings  in  relation  to  these  surplus  moneys  except  so 
far  as  itt\vas  necessary  to  maintain  the  lien  which  his  mort- 
gage gave  him  thereon.  Consequently  he  could  not,  in 
any  sense,  be  called  a  plaintiff  in  those  proceedings.  The 
language  of  the  Code  is  very  plain  and  pointed  and  can 
only  apply  to  the  case  of  a  plaintiff  in  an  action  of 
foreclosure. 

Even  if  the  plaintiff  had  commenced  these  proceedings 
the  provision  of  the  Code  would  not  apply. 

The  reasons  which  are  given  by  courts  for  the  adoption 
of  the  provisions  of  the  Revised  Statutes  which  are  incor- 
porated in  the  Code  above  referred  to,  show  conclusively 
that  the  prohibition  of  section  1628  of  the  Code  was  never 
intended  to  apply  to  any  case  except  where  a  judgment  for 
deficiency  could  be  obtained  in  the  proceedings  to  enforce 
the  lierrof  the  mortgage. 

In  the  case  of  The  Equitable  Life  Insurance  Company 
v.  Stevens  (63  N.  Y.  341),  the  court  say  that,  before  the  Re- 
vised Statutes  were  enacted,  "  a  separate  suit  at  law  was 
necessary  for  the  recovery  of  the  deficiency  when  one  arose, 
and  the  creditor  had  the  right  to  institute  proceedings  at 
law  upon  the  bond,  even  during* the  pendency  of  the  fore- 
closure suit.  The  debtor  was  thus  subjected  to  a  double 
litigation.  The  provisions  of  the  Revised  Statutes  now  in 
question  were  enacted  for  the  express  purpose  of  abolishing 

this  oppressive  course  of  proceeding One  object 

of  the  statute  was  to  compel  the  creditor  to  elect  his 
tribunal,  and  to  protect  the  mortgagor  from  the  unnecessary 
expenses  of  proceedings  in  more  than  one  tribunal." 

It  is  apparent  from  the  above  that  the  whole  policy  of 
the  law  in  this  respect  is  founded  upon  the  fact  that  in  the 
foreclosure  action  which  he  has  commenced  the  creditor  can 
obtain  all  the  relief  to  which  he  is  entitled,  and  therefore 
he  should  not  be  allowed  to  resort  to  another  tribunal. 

But  in  respect  to  proceedings  to  determine  priorities  of 
liens  upon  surplus  moneys,  this  reason  entirely  fails.  Un- 
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less  the  surplus  equals  or  exceeds  the  claim  of  the  creditor, 
the  creditor  cannot  obtain  all  the  relief  to  which  he  is  enti- 
tled. He  cannot  obtain  any  judgment  for  deficiency,  and 
the  legislature  never  intended  that  a  creditor  should  be 
restrained  in  the  prosecution  of  his  legal  rights  who  had 
never  had  and  never  could  have  had  any  other  method  of 
enforcing  them.  It  is  only  in  the  case  where  he  has  had 
the  opportunity  in  an  action  commenced  to  prosecute,  and 
he  has  failed  to  do  so,  that  he  is  restrained. 

This  rule,  in  cases  where  the  surplus  moneys  exceed  the 
amount  of  the  claim  of  the  creditor,  may  work  a  hardship, 
but  it  would  be  so  manifestly  unjust  in  the  great  majority 
of  cases  that  the  legislature  have  not,  in  the  adoption  of 
the  section  above  referred  to,  given  even  a  hint  that  they 
intended  to  extend  the  application  of  the  rule  to  any  case 
where  full  relief  could  not  be  granted.  To  extend  the 
language  of  this  section  to  cases  of  proceedings  to  ascertain 
the  priority  of  liens  upon  surplus  moneys,  would  be  carry- 
ing judicial  legislation  to  an  extent  which  has  never  been 
attempted  up  to  the  present  time,  bold  as  the  courts  have 
been  in  many  instances  in  this  respect. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed,  with  costs.     • 


JOHN  D.  ANDERSON,  Respondent,  against  ALBERT 
MEISLAHN,  Appellant. 

(Decided  June  25th,  1883.) 

The  power  of  the  General  Term  to  review  the  findings  of  fact  of  a  referee 
upon  conflicting  evidence  should  be  exercised  only  in  extreme  cases, 
where  it  is  clearly  manifest  to  the  appellate  court  that  he  was  wrong. 

By  a  contract  in  writing  plaintiff  agreed  to  erect  for  defendant  certain 
buildings  in  conformity  with  drawings  and  specifications  made  by  the 
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architect,  "  in  a  good,  workmanlike  and  substantial  manner,  to  the  satis- 
faction and  under  the  direction  "  of  the  architect,  to  be  authenticated 
by  his  certificate  in  writing.  The  work  was  to  be  paid  for  in  nine  pay- 
ments at  certain  stages  as  it  progressed,  provided  that  "  in  each  of  the 
said  cases  "  or  stages  of  the  work,  a  certificate  should  be  obtained  signed 
by  the  architect.  Eight  such  certificates  were  given,  by  which  the  archi- 
tect certified  in  writing  that  plaintiff  was  entitled  to  eight  of  the  nine 
payments,  respectively;  but  he  refused  to  give  a  certificate  that  plaintiff 
was  entitled  to  the  last  payment.  At  the  trial,  before  a  referee,  of  an 
action  to  foreclose  a  mechanic's  lien  filed  by  plaintiff  against  the  build- 
ings, the  referee,  upon  conflicting  evidence,  and  upon  an  inspection  of 
the  buildings  made  by  him  by  consent  of  the  parties,  found  that  plaintiff 
had  substantially  performed  the  contract,  and  that  the  refusal  of  the 
architect  to  give  the  certificate  was  unreasonable  and  in  bad  faith;  that 
omissions  and  deviations  by  plaintiff  from  the  contract,  when  not  ex- 
pressly authorized,  were  by  inadvertence  or  from  necessity,  and  there 
were  no  fatal  defects;  and  that  plaintiff  was  entitled  to  recover  the  part 
of  the  contract  price  remaining  unpaid,  less  an  allowance  for  damage  on 
account  of  such  omissions  and  variations.  Held,  that  the  certificates 
given  by  the  architect  were  conclusive  as  to  the  performance  of  the  work 
up  to  the  time  of  the  corresponding  payments,  in  the  absence  of  proof 
of  fraud  or  mistake,  or  proof  that  the  contract  had  not,  as  a  whole,  been 
substantially  complied  with;  that  such  substantial  performance  was 
sufficient  to  entitle  the  plaintiff  to  recover;  that  the  questions  whether 
there  was  such  a  substantial  performance,  and  as  to  the  nature,  amount 
and  value  of  the  omissions  and  deviations  and  the  circumstances  under 
which  they  were  made,  were  questions  of  fact  for  the  referee,  and  his 
findings,  being  fully  borne  out  by  the  evidence,  should  not  be  disturbed 
on  appeal;  and  that  the  allowance  by  him  of  the  sum  of  $380. 20  for  such 
omissions  and  deviations,  the  contract  price  for  the  buildings  being 
$12,650,  did  not  show  that  the  finding  of  a  substantial  performance  was 
erroneous. 

Delay  by  plaintiff  in  completing  the  buildings,  beyond  the  time  contem- 
plated by  the  contract,  caused  by  changes  in  the  plans  and  other  circum- 
stances— Held  not  ground  for  a  claim  for  damages  by  the  owner,  he 
having  made  no  objection  to  the  delay  although  he  knew  what  took 
place  from  day  to  day. 

In  building  the  foundations,  plaintiff  was  compelled  to  excavate  to  a  greater 
depth  than  was  provided  for  by  the  contract,  in  consequence  of  the  na- 
ture of  the  soil,  which  was  unknown  to  both  parties.  Held,  that  this 
was  extra  work,  for  which  plaintiff  was  entitled  to  compensation  addi- 
tional to  the  contract  price. 

A  provision  in  a  building  contract  that  any  dispute  as  to  the  value  of  extra 
work  or  work  omitted  shall  be  settled  by  arbitration  does  not  bind  the 
builder  to  have  such  a  dispute  settled  by  an  arbitration  without  wit- 
nesses. . 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 
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The  action  was  brought  to  foreclose  a  mechanic's  lien 
upon  certain  buildings  erected  by  plaintiff  under  a  contract 
with  defendant,  the  owner.  The  facts  are  stated  in  the 
opinion. 

A.  R.  Dyett,  for  appellant. 

Jesse  Johnson  and  David  Harriett,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — In  the  testimony, 
which  is  voluminous,  there  is  considerable  contradiction 
upon  many  points,  such  as  the  extent,  nature  and  value  of 
omissions  and  changes,  the  circumstances  under  which  they 
occurred,  the  statement  of  the  architect  as  to  the  reasons 
why  he  refused  to  give  the  last  certificate,  and  other  matters, 
in  respect  to  all  of  which  it  must  be  assumed  that  the  ref- 
eree believed  the  plaintiff's  witnesses  and  discredited  those 
of  the  defendant,  where  they  were  in  conflict.  The  conclu- 
sions of  the  referee  as  to  the  facts  where  the  testimony  is 
thus  conflicting  will  have  to  be  taken  as  correct.  We  have 
the  right  to  review  a  referee's  findings  upon  questions  of 
fact  where  he  has  found  on  conflicting  evidence  ;  but  we 
do  so  only  in  extreme  cases,  where  it  is  clearly  manifest  to 
the  appellate  court  that  he  was  wrong;  and  this  is  not  one 
of  those  cases.  He  saw  the  witnesses,  heard  them  testify, 
and,  by  consent  of  the  parties,  inspected  every  part  of  the 
building  in  respect  to  which  evidence  had  been  given.  He 
had,  therefore,  advantages  in  passing  upon  disputed  ques- 
tions of  fact  which  an  appellate  court  cannot  have. 

A  material  circumstance  in  this  case  is  that  by  the  con- 
tract the  plaintiff  was  to  erect  the  buildings  in  conformity 
with  the  drawings  and  specifications  made  by  Morell,  the 
architect,  "in  a  good,  workmanlike  and  substantial  manner, 
to  the  satisfaction  and  under  the  direction  of  the  architect," 
to  be  authenticated  by  a  certificate  in  writing.  The  work 
was  to  be  paid  for  in  nine  payments,  in  certain  stages,  as  it 
progressed ;  and  it  was  further  provided  that  "  in  each  of 
the  said  cases  "  or  stages  of  the  work,  when  the  payments 
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became  due  and  payable,  a  certificate  was  to  be  obtained, 
signed  by  the  architect.  Eight  of  those  certificates  were 
given,  in  which  the  architect  certified  in  writing  that  the 
plaintiff  was  entitled  to  the  payment,  which  must  be  regarded 
as  certifying  that  the  work,  up  to  the  time  of  each  of  these 
payments,  had  been  done  agreeably  to  the  drawings  and 
specifications,  in  a  workmanlike  and  substantial  manner, 
under  the  direction  and  to  the  satisfaction  of  the  architect. 
The  parties  having  selected  their  own  umpire,  who  was  to 
ascertain  and  determine  whether  the  contract  had  in  these 
respects  been  complied  with,  his  certificate  should  be  re- 
garded as  conclusive  and  binding  upon  the  defendant,  unless 
the  defendant  could  show  it  was  obtained  by  fraud  or  mis- 
take, or  it  appeared  that  the  contract  had  not  as  a  whole 
been  substantially  complied  with.  See  Wyckoff  v.  Myers, 
affirming  judgment  of  this  court  (44  N.  Y.  145)  ;  Butler  v. 
Tucker  (24  Wend.  449),  in  which  it  is  said  that  "  when  par- 
ties fix  on  an  umpire  and  agree  to  abide  by  his  decision, 
neither  of  them,  without  the  consent  of  the  other,  can  with- 
draw the  question  of  performance  from  the  common  ar- 
biter;" Smith  v.  Brady  (17  N.  Y.  175,  176);  Glacius  v. 
Slack  (50  N.  Y.  151). 

Unless  something,  such  as  above  stated  appears,  the  certifi- 
cate is  conclusive,  and  the  inquiry  as  to  non-performance  is 
limited  to  what  was  required  to  be  done  to  entitle  the  plaintiff 
to  the  last  payment,  the  architect  having  refused  to  give  a 
certificate  to  entitle  the  plaintiff  to  receive  that  payment. 

The  architect  testifies  that  a  list  was  kept  by  the  defend- 
ant and  himself  of  the  omissions,  &c.,  the  main  portion  by 
the  defendant.  He  says:  "All  along,  during  the  progress 
of  the  work,  we  had  an  express  understanding  that  that 
should  be  done  ;  and  when  the  defendant  objected  to  certain 
things,  my  answer  was  that  'everything  may  be  adjusted  at 
the  last  under  the  clause'in  the  contract  of  omissions  and 
deviations,  and  I  think  you  will  have  no  difficulty  in  doing 
it,'  or  something  to  that  effect ;  '  we  will  keep  a  list  as  the 
work  goes  on;'"  and  that  the  defendant  did  so;  and  that 
he,  the  architect,  also  kept  a  list  as  to  some  things. 
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It  does  not  appear  that  the  plaintiff  was  a  party  to  this 
understanding ;  and  there  is  no  such  clause  in  the  contract. 
The  contract  simply  provides  that,  "should  the  owner,  at 
any  time,  during  the  progress  of  the  building,  request  any 
alteration,  deviation,  additions  or  omissions  from  the  con- 
tract, he  shall  be  at  liberty  to  do  so ;  and  the  same  shall  in 
no  way  Jiffect  or  make  void  the  contract,  but  will  be  added 
to  or  deducted  from  the  amount  of  the  contract,  as  the 
case  may  be,  by  a  fair  and  reasonable  valuation."  This 
clause  relates  only  to  omissions  or  deviations  requested  by 
the  defendant;  and  there  is  nothing  in  it  authorizing  the 
defendant  and  the  architect  to  keep  a  list  of  omissions  and 
deviations  and  have  them  adjusted,  as  he  says,  at  last  under 
this  clause  of  the  contract.  That  he  did  not  in  fact  so  un- 
derstand it,  or  that  any  such  right  existed,  is  evident  from 
his  statement  that  he  told  the  plaintiff  (which  the  plaintiff 
denied)  or  his  lawyer  when  the  final  certificate  was  applied 
for,  that  he  "  would  give  a  conditional  certificate,  giving 
himself  and  the  defendant  the  right  to  go  back  to  these 
omissions."  Instead  of  keeping  a  list  of  these  alleged 
deviations  or  omissions,  as  the  work  went  on,  it  was  the 
plain  duty  of  the  architect,  before  a  payment  was  to  be 
made  and  the  certificate  given,  to  see  that  the  work  so  far 
had  been  done  in  accordance  with  the  contract,  and  to 
refuse  to  give  the  certificate  at  that  stage  if  there  were 
omissions  or  deviations  unauthorized  by  the  contract,  and 
in  good  faith  to  make  known  to  the  plaintiff  the  nature  of 
the  objections,  that  he  might  then  supply  the  omissions  or 
correct  the  deviations  before  further  progress  was  made  in 
the  building,  when  it  might  be  impossible  to  do  so.  The 
architect  himself  testified  that,  in  an  interview  with  the 
plaintiff,  at  which  he  refused  to  give  the  certificate  for  the 
last  payment,  he  had  not,  prior  to  that  time,  informed 
the  plaintiff  of  all  the  particulars  in  which  the  plaintiff  had 
not  performed  his  contract ;  that  there  was  then  no  other 
way  than  to  arrange  differences,  the  remedying  of  defects 
being  then  out  of  the  question ;  and  that  all  he  and  the  de- 
fendant wanted  was  a  fair  allowance  in  consideration  of  the 
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changes  and  substitutions.  The  architect  testified  that 
prior  to  the  interview  with  Christian,  which  was  when  the 
last  certificate  was  demanded,  he  called  the  plaintiff's  at- 
tention to  the  certain  matters  or  points,  as  he  called  them, 
of  non-compliance  with  the  contract,  which  he  enumerated 
in  detail.  He  does  not  say  at  what  period,  prior  to  that  in- 
terview, he  so  informed  the  plaintiff;  and  the  plaintiff  denies 
this  statement.  He  says,  "  Morell  did  not  so  inform  me  on 
these  points."  So  we  must  assume,  on  the  referee's  find- 
ings of  fact,  that,  up  to  the  time  when  the  last  certificate 
was  demanded,  the  plaintiff's  attention  had  not  been  called 
by  the  architect  to  the  deviations  and  omissions  enumer- 
ated in  his  testimony.  He  does  say,  however,  that  three 
months  before  the  interview  with  Christian  he  called  the 
plaintiff's  attention  to  a  broken  beam,  which  was  mended 
by  nailing  a  piece  of  board  on  one  side  of  it;  that  he  told 
him  that  it  was  not  workmanlike  to  patch  up  the  beam  ; 
that  a  new  beam  should  have  been  put  in.  But  the  plaint- 
iff's witness,  Hagen,  testifies  that  the  architect  called  his 
attention  to  this  split  or  broken  beam,  and  that  he  told  him 
to  put  two  planks  on  the  side,  which  he  did  ;  so  that  this 
patching  of  the  beam  which  he  testified  to  as  unworkman- 
like, was  done,  according  to  this  evidence,  by  his  direction. 
If  anything  remained  to  be  done  in  compliance  with  the 
contract,  the  architect  was  right  in  refusing  to  deliver  the 
certificate  ;  but  the  testimony  in  the  case,  and  which,  we 
must  assume  the  referee  believed,  is  that  his  refusal  was  not 
put  on  this  ground,  but  because  the  defendant  had  told  him 
not  to  give  it  ;  and  that  he  could  not  do  it,  because  the  de- 
fendant was  a  friend  of  his  ;  that  the  defendant  held  a  good 
deal  of  property,  was  a  man  of  influence  ;  and  if  he  gave 
the  certificate  it  would  break  friendship  between  them. 
This  was  said  when  Barnett,  the  plaintiff's  attorney,  de- 
manded the  certificate  for  the  last  payment.  Barnett  tes- 
tified that  the  architect  admitted  that  the  plaintiff  had 
subtantially  completed  his  contract  ;  that  there  were,  how- 
ever, some  little  things  to  be  done.  When  the  attorney  told 
him  that  it  was  his  duty  to  elect  whether  he  should  do  his 
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duty  to  the  plaintiff  on  the  one  hand,  and  sever  his  friend- 
ship with  the  defendant  on  the  other,  he  continued  to  repeat 
that  he  did  not  want  to  part  friendship  with  the  defendant; 
upon  which  the  attorney  told  him  that  if  he  would  put  in 
writing  the  little  things  referred  to  he  would  guarantee  that 
the  plaintiff  would  carry  them  out ;  to  which  the  architect 
answered  that  to  do  those  little  things  would  please  the 
defendant,  and  he  would  make  a  list  of  them ;  which,  it 
appears,  he  did,  and  gave  it  to  the  plaintiff;  but  when  the 
plaintiff  sent  his  men  to  the  buildings  to  do  what  was  re- 
quired they  were  not  allowed  to  do  it,  either  by  the  defend- 
ant or  those  who  were  in  charge.  This  witness  testified  that 
Morell,  the  architect,  affirmatively  stated  to  him  in  sub- 
stance that  the  plaintiff  had  erected  the  buildings  and  per- 
formed his  contract  according  to  the  plans  and  specifications, 
with  the  exceptions  of  the  little  things  referred  to ;  and  the 
plaintiff  testified  that,  at  the  interview  with  Christian  above 
referred  to,  he  asked  the  architect  if  he  knew  of  any  cause 
why  he,  the  plaintiff,  should  not  have  the  certificate ;  and 
if  anything  was  left  undone  on  his  part,  he  was  ready  and 
willing  to  do  it,  as  he  wished  to  transfer  his  claim  to  the 
payment  to  Christian;  and  that  the  architect  replied,  as  he 
had  done  before,  that  he  did  not  want  to  offend  the  defend- 
ant. The  plaintiff  also  testified  that  the  architect  then  said 
that  he,  the  plaintiff,  had  substantially  completed  his 
contract,  and  that  what  little  things  remained  undone 
amounted  to  a  mere  nothing.  The  plaintiff  also  corrobo- 
rated what  occurred  at  the  interview  testified  to  by  his 
attorney.  He  swore  that  the  architect  then  said  that  the 
plaintiff  had  substantially  complied  with  his  contract,  but 
that  there  were  some  little  things  that  created  a  feeling ; 
that  the  attorney  asked  him  to  put  them  in  writing,  which 
he  afterwards  did.  The  architect  denied  having  made  these 
statements  as  broadly  as  testified  to  by  these  witnesses ; 
but  said  he  thought  he  did  state  that  there  was  very  little 
to  be  done,  and  that  the  work  was  substantially  completed ; 
that  he  had  advised  the  defendant  to  settle  the  matter  on 
the  best  terms  possible,  and  accept  the  buildings  as  they 
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were,  and  get  rid  of  the  matter,  as  there  were  no  fatal  defects 
in  them ;  that  they  would  serve  the  purpose  for  which  they 
were  built ;  but  that  the  defendant  had  refused,  and  conse- 
quently he  could  not  and  dared  not  give  the  certificate ; 
that,  in  his  opinion,  it  would  not  be  doing  justice  to  the 
defendant  if  he  did ;  that  he  was  put  in  a  very  uncomforta- 
ble position,  as  he  and  the  plaintiff  had  done  a  good  deal 
together,  in  a  friendly  way ;  that  he  wished  to  retain  the 
defendant's  friendship ;  hoped  every  means  would  be  used 
to  effect  a  settlement  without  trouble,  and  recommended  an 
arbitration  ;  so  that,  by  his  own  statement,  he  wished  to  get 
rid  of  deciding  absolutely  upon  the  rights  of  the  parties,  as 
he  was  bound  to  do,  being  the  architect  and  umpire  selected 
by  them,  under  whose  supervision  the  building  was  erected, 
and  whose  certificate  was  made  a  condition  precedent  to 
payments;  and  to  shift  the  responsibility  from  himself  to 
others,  by  advising  the  parties  to  settle  by  arbitration,  what 
was  incumbent  upon  him  to  settle,  either  by  giving  the  cer- 
tificate or  by  positively  refusing  to  give  it  upon  the  ground 
that  the  buildings  had  not  been  completed  according  to  the 
plans  and  specifications.  Believing  the  plaintiff's  witnesses, 
the  referee  found  that  the  architect,  unreasonably  and  in 
bad  faith,  refused  to  give  the  certificate ;  and  upon  the  evi- 
dence of  the  plaintiffs  witnesses,  I  think  he  was  justified  in 
so  finding. 

The  delay  in  completing  the  buildings  within  the  time 
contemplated  was  fully  explained  by  the  plaintiff's  witnesses. 
It  arose  from  changes  made  in  the  plans,  by  extra  work, 
delay  caused  by  the  plumber  (which  was  one  of  the  contro- 
verted points  in  the  evidence),  bad  weather,  during  which 
it  was  impossible  to  plaster,  and  other  circumstances ;  the 
fact  also  being,  as  found  by  the  referee,  that  the  defendant 
was  present  nearly  every  day  at  the  buildings  during  the 
progress  of  the  work,  overlooking  it  with  great  care  and 
particularity,  and  yet  he  never  complained  of  or  made  any 
objection  as  to  the  delay — for  the  obvious  reason,  it  may  be 
assumed,  that  he  was  himself  cognizant  of  the  cause  of  the 
delay,  as  he  knew  what  took  place  from  day  to  day.  Under 
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these  circumstances,  the  referee  properly  held  that  he  had 
no  claims  for  damages  upon  this  ground.  The  referee  also 
found,  and  is  fully  borne  out  by  the  evidence,  that  the 
plaintiff  had  not  wilfully  departed  from  the  terms  of  his 
contract ;  that  omissions  or  departures,  where  not  expressly 
authorized,  were  by  inadvertence  or — as  the  plaintiff  be- 
lieved— from  necessity ;  that  there  were  no  fatal  defects  or 
omissions  ;  that  the  plaintiff  substantially  performed  the 
contract,  except  a  few  trifling  omissions,  which  the  plaintiff 
tendered  and  offered  to  supply.  He,  however,  went  behind 
the  certificates  that  had  been  given,  and  made  an  allowance 
to  the  defendant,  to  the  amount  of  $380.20,  embracing 
thirty-five  items  of  omissions  or  variations  from  the  con- 
tract, which,  as  respects  their  nature,  amount,  value  and 
the  circumstances  under  which  they  were  made,  were  within 
the  rule  that  where  the  builder  has  in  good  faith  intended 
to,  and  has  substantially,  complied  with  the  contract,  al- 
though there  may  be  slight  defects,  caused  by  inadvertence 
or  unintentional  omissions,  he  may  recover  the  contract 
price,  less  the  damage  on  account  of  such  defects  (Wood- 
ward v.  Fuller,  80  N.  Y.  312 ;  Phillips  v.  Gallant,  62  N.  Y. 
264). 

In  adverting,  in  the  last  cited  case,  to  the  difficulty  of 
complying  Avith  entire  exactness,  in  this  class  of  contracts, 
as  the  reason  why  the  apparent  rigor  of  the  general  rule 
has  been  so  far  relaxed  as  to  make  a  substantial  compliance 
sufficient,  the  court  say,  in  interpretation  of  the  general 
rule  as  so  modified,  that  there  must  not  be  wilful  or  inten- 
tional departure ;  the  defects  must  not  pervade  the  whole 
work,  or  be  so  essential  that  the  object  which  the  parties 
had  intended — a  specified  amount  of  work,  performed  in  a 
particular  manner — is  not  accomplished.  And  this  test 
fully  meets  the  nature  of  the  omissions  or  deviations  in  this 
case.  Nor  does  it  vary  the  application  of  this  rule,  that 
the  work  was  to  be  done  under  the  direction  and  to  the  sat- 
isfaction of  an  architect  (Nolan  v.  Whitney,  88  N.  Y.  648 ; 
Smith  v.  Brady,  17  N.  Y.  176 ;  United  States  v.  Robeson,  19 
Pet.  319;  Glacius  v.  Black,  50  N.  Y.  153)  ;  for,  as  was  held 
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in  the  last  cited  case,  even  the  obtaining  of  the  architect's 
certificate  does  not  authorize  a  recovery  where  it  appears 
that  the  contract  as  a  whole  was  not  substantially  per- 
formed ;  or,  as  was  said  in  that  case,  if  the  detects  and 
omissions  are  so  numerous  and  pervading  as  so  show  that 
the  whole  work  was  done  in  a  manner  so  improper  that  it 
does  not  substantially  conform  to  the  plans  and  specifi- 
cations. 

Where  there  have  been  defects  and  omissions  of  this  kind, 
the  question  whether  there  was  or  was  not  a  substantial 
performance  is  a  question  of  fact  for  the  referee  upon  the 
whole  evidence  {Nolan  v.  Whitney,  88  N.  Y.  648 ;  Johnson 
v.  DePeyster,  50  N.  Y.  666  ;  Grlacius  v.  Black,  Id.  145),  with 
whose  conclusion  an  appellate  court  will  not  ordinarily 
interfere. 

The  omissions  or  deviations  in  this  case  amounted  in 
value  to  only  1380.20  in  a  contract  where  the  plaintiff  was 
to  receive  $12,650  for  erecting  the  buildings,  and  the  amount 
allowed  was  not  such  as  to  show  that  the  finding  of  a  sub- 
stantial performance  was  erroneous.  In  Phillips  v.  Grallant 
{supra'),  the  defects  were  found  to  be  of  the  value  of 
where  the  amount  to  be  paid  for  the  work  was  but 
and  it  was  held  that  the  court  could  not  say,  as  matter  of 
law,  that  because  of  the  allowance  of  that  sum  the  contract 
was  not  substantially  performed.  They  declared  it  to  be  a 
question  of  fact,  upon  which  the  decision  of  the  referee  was 
conclusive. 

The  defendant  called  witnesses  to  examine  the  buildings 
after  their  erection,  whose  estimate  of  the  extent  and  value 
of  the  omissions  appears  to  be  greater  than  this  amount. 
But  this  also  was  a  question  of  fact  for  the  referee,  in  view 
of  the  statement  of  the  architect  himself,  of  the  omissions 
to  which,  as  he  testified,  he  called  the  attention  of  the  plaint- 
iff; and  his  statement,  which  he  did  not  contradict,  that 
there  were  only  a  few  small  matters  remaining,  of  which  he 
would,  and  did,  give  a  list.  His  further  statement,  also, 
that  there  were  no  fatal  defects  in  the  buildings ;  that  they 
would  serve  the  purposes  for  which  they  were  built;  that 
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there  was  very  little  to  be  done,  and  that  the  work  was  sub- 
stantially complete  ;  his  admission,  and  the  proof  by  other 
witnesses,  that  where  deviations  had  been  made,  not  strictly 
in  conformity  with  the  contract,  what  was  done  or  substi- 
tuted was  equally  as  good — all  this  was  evidence,  making 
the  extent  and  value  of  the  omissions  or  deviations  a  ques- 
tion exclusively  for  the  referee,  who  appears  in  these  allow- 
ances to  have  embraced  all  the  omissions  inferable  from 
what  he  believed  to  be  the  facts,  upon  the  conflicting  evi- 
dence; and  his  finding,  in  this  respect,  should  not  be  dis- 
turbed. 

A  question  arose  upon  the  extra  work,  whether  the  plaint- 
Jff  was  bound  to  go  below  ten  feet  from  the  curb  in  laying 
the  foundation,  it  having  been  discovered  when  they  had 
reached  that  depth  that,  in  consequence  of  the  sandy  nature 
of  the  soil  below,  they  would  have  to  go  deeper  to  build 
the  foundation.  This  was  a  contingency  that  the  plaintiff 
had  not  assumed.  The  provision  in  the  contract  was  that 
he  was  to  excavate  to  a  depth  of  not  less  than  ten  feet,  and 
the  building  of  the  foundation  from  this  additional  deptli 
was  work  for  which  no  provision  had  been  made  in  the  con- 
tract, the  nature  of  the  soil  at  that  depth  being  unknown 
to  both.  The  referee  held  it  to  be  extra  work,  for  which 
the  plaintiff  was  entitled  to  recover,  which  I  think  was 
correct. 

By  the  terms  of  the  contract,  if  any  dispute  arose  as  to 
the  value  of  the  extra  work  or  of  the  work  omitted,  it  was 
to  be  settled  by  arbitration.  There  being  such  a  dispute, 
each  party  selected  an  arbitrator,  but  the  lawyers  of  the 
respective  parties  could  not  agree  in  the  framing  of  the 
agreement  under  which  the  arbitrators  were  to  act.  The 
plaintiff's  attorney  prepared  it,  but  the  defendant's  attorney 
struck  out  the  clause  allowing  witnesses  to  be  produced 
before  them,  saying  that  if  witnesses  were  to  be  called, 
there  was  no  use  in  having  an  arbitration  ;  that  it  was  better 
at  once  to  have  a  suit  brought  and  have  a  reference,  to 
which  the  plaintiff's  attorney  did  not  agree.  The  plaintiff 
was  not  bound  by  this  clause  in  the  agreement  to  have  the 
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matter  settled  by  arbitration  without  witnesses  (In  re  Jen- 
kins, 1  Dowl.N.  S.  276;  Salkeld  v.  Slater,  12  Adolph.  &  El. 
767;  Day  v.  Hammond,  57  N.  Y.  479). 

It  may  have  been  necessary  to  show  or  explain  by  them 
the  nature  of  the  extra  work,  or  otherwise  to  settle  the  dis- 
pute respecting  that  work. 

The  arbitration,  therefore,  did  not  fall  through  by  the  act 
of  the  plaintiff  alone.  It  was  mainly  the  act  of  the  defend- 
ant or  of  his  attorney.  Both  must  be  regarded  as  acqui- 
escing in  its  abandonment,  and  the  question  had  to  be 
decided  in  this  action.  The  case  is  a  very  different  one 
from  Altman  v.  Altman  (5  Daly  436). 

The  objections  taken  by  the  defendant  to  the  admission 
or  the  exclusion  of  testimony  are  not  of  sufficient  import- 
ance to  be  reviewed  specifically.  It  is  enough  to  say  gen- 
erally that  none  of  them  were  sufficiently  material  to  call 
upon  us  to  set  aside  this  report  and  order  a  new  trial. 

The  judgment  entered  upon  the  referee's  report,  there- 
fore, should  be  affirmed. 

J.  F.  DALY  and  BEACH,  JJ.,  concurred. 
Judgment  affirmed. 


FERDINAND  J.  BOLD,  Appellant,  against  JAMES  O'BRIEN, 
Respondent. 

(Decided  June  25th,  1883.) 

A  tenant  of  part  of  a  dwelling  house,  the  residue  of  which  is  occupied  by 
other  tenants,  is  not,  in  the  absence  of  an  express  agreement,  bound  to 
repair  defects  in  the  building  of  a  general  character,  extending  beyond 
the  premises  occupied  by  him;  and  if  the  landlord  negligently  suffers  the 
building  to  become  unsafe  and  to  fall,  he  is  liable  to  the  tenant  for  in- 
juries thereby  caused  to  the  property  of  the  latter. 

In  an  action  to  recover  damages  for  such  injuries,  the  fact  that  the  tenant 
continued  to  occupy  the  premises  with  knowledge  of  their  unsafe  con- 
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dition,  is  not  a  defense  where  there  is  evidence  that  he  did  so  relying 
upon  promises  of  the  landlord  to  make  repairs  and  to  pay  for  any  dam- 
ages sustained,  and  where  the  jury  find  that  he  was  justified  in  so 
remaining. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  city  of  New  York  reversing  a  judg- 
ment of  that  court  entered  upon  the  verdict  of  a  jury,  and 
directing  a  new  trial. 


The  facts  are  stated  in  the  opinion. 
Jeroloman  <f  Arrowsmith,  for  appellant. 
Peter  Mitchell,  for  respondent. 

VAN  BRUNT,  J. — This  is  an  appeal  from  an  order  of  the 
General  Term  of  the  Marine  Court  reversing  a  judgment 
entered  upon  the  verdict  of  a  jury  in  the  Marine  Court  of 
the  city  of  New  York.  The  action  was  brought  to  recover 
damages  to  personal  property  caused  by  the  falling  of  a 
building  of  which  the  defendant  was  the  owner.  The 
plaintiff  resided  with  his  family  upon  the  top  floor  of  the 
premises  in  question.  It  appears  from  the  evidence  in  the 
case  that,  for  some  time  prior  to  the  falling  of  the  building, 
the  fact  that  the  building  was  in  an  unsafe  condition  was 
known  by  the  defendant ;  that  the  same  was  called  to  his 
attention  by  the  plaintiff  and  by  his  wife,  but  that  the 
plaintiff  was  persuaded  to  remain  in  the  building  upon  the 
assurance  of  the  defendant  that  it  was  all  right,  and  he 
would  have  the  difficulty  fixed,  and  that  whatever  damage 
was  done  to  the  plaintiff's  furniture,  he  would  pay  for  it. 

In  the  case  of  Eagle  v.  Swayze  (2  Daly  140),  it  was  ex- 
pressly held  that  a  tenant  from  year  to  year,  renting  part 
of  a  dwelling  house,  the  residue  of  which  is  occupied  by 
other  tenants,  is  under  no  obligation  to  make  repairs  of  so 
general,  substantial  arid  lasting  a  nature  as  the  rebuilding 
of  a  chimney  which  has  fallen  down,  and  that,  in  the 
absence  of  an  express  agreement  on  the  part  of  the  tenant 
VOL.  xii.— 11 
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to  do  so,  it  is  the  duty  of  the  landlord  to  repair  any  injury 
to  the  building  of  this  description  ;  and  if  he  negligently 
suffers  one  of  the  chimneys  to  remain  in  so  defective  a  state 
that  it  tumbles  down,  causing  loss  and  injury  to  the  tenant, 
he  is  answerable  to  the  tenant  for  the  consequences.  That 
case  is  entirely  applicable  to  the  one  at  bar.  The  defect  of 
the  building  was  of  a  general  character ;  it  extended  be- 
yond the  premises  occupied  by  the  plaintiff;  he  was  one  of 
a  number  of  co-tenants,  and,  unless  he  has  been  guilty  of 
some  contributive  negligence,  the  plaintiff  in  this  action  is 
entitled  to  recover  the  damages  which  he  has  sustained  by 
the  falling  of  this  building. 

It  is  urged  that  the  defendant  was  seeking  during  this 
time  to  get  the  permission  of  the  fire  department  to  make 
these  repairs ;  that  the  delay  caused  by  the  negligence  of 
the  fire  department  in  their  examination  to  pass  upon  this 
application  does  not  excuse  the  defendant  in  this  action, 
because,  at  the  solicitation,  as  it  appears  by  the  record,  of 
the  defendant,  the  plaintiff  in  this  action  remained  in  the 
premises,  he  having  promised  that  the  premises  should  be 
fixed  the  next  week,  and  any  damages  caused  to  his  furni- 
ture by  the  want  of  repair  of  the  building,  he  (the  defend- 
ant) would  pay.  Under  these  circumstances,  if  the  plaintiff 
remained,  it  was  for  the  jury  to  say  whether  or  not  he  was 
excused  because  of  the  promise  and  solicitation  of  the 
defendant. 

The  case  of  Marsh  v.  ChicTcering  (25  Hun  405)  is  entirely 
parallel  in  this  respect.  There  an  employee  of  the  defend- 
ants was  using  a  ladder  which  was  improperly  constructed. 
He  called  the  attention  of  his  employers  to  the  fact,  and 
they  told  him  to  go  on  and  use  it  and  they  would  have  it 
fixed  in  a  day  or  two  ;  but  before  it  was  fixed  the  plaintiff 
fell  from  the  ladder  in  consequence  of  the  imperfect  con- 
struction ;  and  it  was  held  that  a  recovery  could  not  be 
defeated,  as  matter  of  law,  because  of  his  alleged  con- 
tributory negligence  ;  he  having  gone  on  and  used  the  lad- 
der by  the  direction  of  his  employers,  they  being  aware  of 
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its  infirmity,  the  defense  of  contributory  negligence  could 
not  be  availed  of  by  them  as  matter  of  law. 

So  in  the  case  at  bar:  the  premises  being  unsafe,  to  the 
knowledge  of  the  landlord,  and,  we  might  say,  to  the 
knowledge  of  the  tenant,  but  the  landlord  having  assured 
the  tenant  it  was  all  right,  the  premises  would  be  fixed 
next  week,  and  he  would  pay  any  damage  which  the  furni- 
ture would  sustain,  if  the  jury  believed  that  the  tenant  was 
justified  in  remaining,  as  they  have  found  by  their  verdict, 
trusting  to  the  promise  of  the  landlord  that  the  premises 
should  be  speedily  repaired. 

It  seems  to  us  that  the  learned  court  below  fell  into  the 
error  of  treating  the  relations  between  the  plaintiff  and  the 
defendant  as  though  the  plaintiff  was  a  tenant  of  the  whole 
of  the  premises  and  not  of  only  a  small  part  thereof;  the 
relations  between  the  landlord  and  tenant  in  the  latter  case 
being  entirely  different  from  what  they  are  in  the  former. 
The  landlord,  as  far  as  the  tenant  is  concerned,  where  the 
tenant  occupies  but  a  small  portion  of  the  tenement,  is 
bound  to  keep  the  parts  of  the  tenement  under  his  control 
in  such  a  state  of  repair  that  the  tenant  may  occupy  his 
premises  with  safety. 

The  jury  having  found  that  the  defendant  in  this  case 
knew  of  the  dangerous  condition  of  the  house,  we  are  of 
the  opinion,  therefore,  in  view  of  the  evidence  of  the  assur- 
ances given  to  the  plaintiff  by  the  defendant  that  the  prem- 
ises were  all  right  and  would  be  repaired  at  once,  and  that 
all  damages  sustained  would  be  repaid  by  him,  and  the  find- 
ing of  the  jury  thereon,  that  the  plaintiff's  right  to  recover 
was  established. 

The  order  of  the  General  Term  must  therefore  be  re- 
versed, with  costs,  and  the  judgment  of  the  trial  term 
affirmed. 

CHARLES  P.  DALY,  Ch.  J.,  and  BEACH  J.,  concurred. 

Judgment  reversed,  with  costs,  and  judgment  of  trial 
term  affirmed. 
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EMMA  B.  BRITTON,  Appellant,  against  THE  MUTUAL  LIFE 
INSURANCE  COMPANY  OF  NEW  YORK,  Respondent. 

(Decided  June  25th,  1883.) 

In  an  action  brought  by  a  widow  against  a  life  insurance  company,  the 
complaint  alleged  that  plaintiff's  deceased  husband  had,  before  his  mar- 
riage with  her,  obtained  from  defendant  a  policy  of  insurance  upon  his 
life,  and  that,  after  the  marriage,  he  assigned  the  policy  to  her;  that 
subsequently  he  and  defendant,  conspiring  to  cheat  and  defraud  her  of 
the  benefit  of  the  policy,  allowed  it  to  lapse  and  permitted  the  premium 
day  to  pass  without  the  payment  of  the  premium,  for  the  purpose  and 
with  the  intent  to  cancel  the  policy  and  to  issue  another  to  the  husband 
for  his  own  use  and  benefit;  that  the  premium  was  not  paid  on  the  day 
when  it  was  payable,  and  the  policy  was  surrendered  by  him  to  de- 
fendant and  was  cancelled,  but  afterwards  the  premium  was  paid  by  him 
and  defendant  issued  to  him  a  new  policy  not  payable  to  nor  for  the  use 
or  benefit  of  plaintiff.  It  did  not  appear  from  the  complaint  that  the 
surrender  and  cancelling  of  the  former  policy  was  on  or  before  the  day 
upon  which  the  premium  on  it  was  payable.  Held,  that  no  cause  of 
action  was  disclosed,  either  upon  the  original  policy  or  upon  the  ground 
that  the  new  policy  was  a  substitute  for  such  original  policy  and  as  such 
belonged  to  plaintiff;  and  the  complaint  was  properly  dismissed. 

APPEAL  from  a  judgment  of  this  court  entered  upon  a 
dismissal  of  a  complaint,  and  from  the  order  dismissing  the 
complaint. 

The  facts  are  stated  in  the  opinion. 
W.  2.  Butler,  for  appellant. 
Robert  Sewell,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — It  appeared  by  the 
complaint  that  S.  W.  Britton,  before  his  marriage  with  the 
plaintiff,  had  obtained  a  policy  upon  his  life  from  the  de- 
fendants ;  and  that  after  his  marriage  he  assigned  the  policy 
to  her.  It  is  not  therefore  strictly  what  is  known  as  a  mar- 
ried woman's  policy,  under  the  enabling  acts  of  May  28th, 
1840,  April  18th,  1866,  and  April  18th,  1870.  To  a  certain 
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extent,  however,  it  accomplished  the  same  purpose,  as  it 
secured  to  her,  upon  her  husband's  death,  the  sum  insured, 
upon  the  payment  of  the  annual  premiums;  the  obligation 
to  pay  which  was  thereafter  upon  her,  as  the  assignee,  if 
she  wished  to  keep  the  policy  alive. 

It  is  averred  that  Britton  was  married  to  the  plaintiff  on 
the  18th  day  of  July,  1867,  and  that  prior  to  the  80th  of 
April,  which  was  the  day  when  the  next  annual  premium 
was  payable,  he  assigned  the  policy  to  his  wife,  the  plaintiff, 
and  before  that  day  that  she  deposited  the  written  assign- 
ment with  the  defendants  ;  and  it  further  appears  that  when 
this  annual  premium  became  due,  on  the  30th  of  April, 
1869,  it  was  not  paid,  either  by  him  or  by  her.  It  is 
averred  that  he  and  the  defendants  conspired  to  cheat  and 
defraud  the  plaintiff  of  the  benefit  of  the  policy,  but  how 
or  in  what  way  does  not  appear,  except  by  the  statement 
that  they  allowed  the  policy  to  lapse,  by  permitting  the 
premium  day  to  pass  by  without  the  payment  of  the  pre- 
mium, for  the  purpose  and  with  the  intent  to  cancel  that 
policy,  and  to  issue  another  to  Britton,  for  his  own  use  arid 
benefit ;  which  is  a  strange  averment  of  a  conspiracy  to 
cheat  and  defraud  her  of  the  policy,  the  obligation  being 
upon  her,  as  the  assignee,  to  pay  the  annual  premiums,  and 
not  upon  them. 

It  is  further  averred  that  the  policy  was  surrendered  by 
Britton  to  the  defendants  and  canceled;  but  when  is  not 
stated — a  very  material  omission ;  for,  as  the  annual  pre- 
mium which  was  payable  on  the  30th  of  April,  1869,  had 
not  been  paid,  there  could  be  no  surrender  or  canceling  of 
the  policy  after  that  day,  as  the  contract  was  then  at  an 
end,  unless  the  defendants  should,  by  accepting  the  pre- 
mium, thereafter  waive  that  condition  and  continue  the 
policy. 

The  averment  is  in  these  words,  "  The  said  annual  pay- 
ment, due  April  30th,  1869,  was  not  paid  that  day,  and  the 
said  policy  was  surrendered  by  said  Britton  to  said  defend- 
ant and  was  canceled ;  and  thereafter,  and  on  May  4th, 
1869,  in  pursuance  of  the  said  intent  to  cheat  and  defraud 
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said  plaintiff,  the  annual  premium  was  paid  to  said  Britton 
and  said  defendant  issued  to  said  Britton  a  new  policy, 
which  was  not  payable  to  nor  for  the  use  or  benefit  of  said 
plaintiff,  but  was  payable  for  the  use  and  benefit  of  said 
Britton  and  to  his  legal  representatives  or  assigns." 

This  does  not  amount  to  an  averment — which  would  have 
been  a  material  one — of  the  surrender  and  extinguishment 
of  a  policy  which  was  in  force ;  but,  if  it  means  anything, 
it  is  an  averment  of  an  act  between  the  day  when  the  policy 
lapsed,  by  the  non-payment  of  the  premium,  and  the  4th  of 
May  following,  when  the  new  policy  was  issued  to  Britton, 
and,  as  averred,  the  annual  premium  was  paid  by  him. 

It  is  further  averred  that  no  formal  application  for  the 
new  policy  or  a  new  risk  was  made  in  the  usual  manner; 
that  no  further  or  other  medical  examination  of  Britton 
was  had  ;  that  the  number  of  the  new  policy  was  the  same 
as  that  of  the  old  one  ;  that  it  referred  to  and  was  based 
upon  the  previous  application  ;  that  the  age  of  Britton  was 
stated  in  it  as  in  the  old  policy,  thus  :  "  Age  in  1866,  62 
years ; "  that  the  premium  was  not  the  one  applicable  to  his 
age  then  of  65  years,  but  it  was  the  same  premium  for  the 
same  amount,  and,  as  an  annual  premium,  was  not  payable 
on  the  4th  of  May  thereafter,  but  on  the  30th  of  April,  as 
in  the  old  policy. 

The  complaint  does  not  give  the  date  of  the  assignment 
or  fix  it  any  further  than  that  it  was  some  time  within  the 
eighteen  months  that  elapsed  between  the  marriage  in  July, 
1867,  and  the  day  when  the  policy  lapsed,  April  30th,  1869, 
or  state  who  paid  the  preceding  annual  premium.  The 
new  policy  was  kept  in  full  force  by  Britton,  by  the  pay- 
ment of  the  annual  premiums,  for  several  years,  and  on  the 
24th  of  January,  1874,  the  defendants  took  from  him  a 
surrender  of  it,  paying  him  on  the  canceling  of  it  $1,015.31. 
Britton  died  on  the  12th  of  August,  1880. 

The  ground  taken  by  the  plaintiff  is  that  the  facts  averred 
showed  that  the  new  policy  was  substituted  for  the  former 
one,  and,  although  taken  in  the  name  of  her  husband,  be- 
longed to  her,  upon  the  authority  of  Barry  v.  Brune  (71  N. 
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Y.  261).  That  case,  however,  is  distinguishable  from  the 
present  .one  in  several  material  particulars.  The  policies 
there  were  married  women's  policies,  under  the  enabling 
statutes,  an  assignment  of  which  to  a  creditor  of  the  hus- 
band was  obtained  from  the  wife  by  duress,  coercion  and 
undue  influence  on  the  part  of  the  husband;  and  the  court 
held  that  under  those  circumstances  they  would  assume 
that  she  had  a  right  to  expect  that  one  of  them,  the  hus- 
band or  the  assignee,  would  keep  the  policy  in  life  by  pay- 
ment of  the  premiums;  and  that  they  owed  her  the  duty  to 
apprise  her  as  to  what  had  been  done  in  respect  to  the 
policies,  so  that  she  could  pay  the  premiums  in  case  they 
were  unwilling  to  do  so. 

But  no  such  obligation  or  analogous  duty  was  imposed 
upon  the  husband  here.  He  had  assigned  his  policy  to  his 
wife,  but  that  did  not  obligate  him  to  keep  it  alive  there- 
after by  the  payment  of  the  annual  premium;  and  if  she 
failed  to  continue  the  policy,  by  paying  the  annual  premium, 
it  was  simply  her  loss,  whether  it  arose  from  her  neglect  or 
her  inability. 

There  was  in  Barry  v.  Brune,  the  fact  of  the  assignment 
by  a  married  woman  of  her  policy,  whilst  it  was  in  full 
force  and  effect,  which  assignment  was  void  upon  two 
grounds — first,  that  it  was  obtained  from  her  by  coercion 
and  duress,  and  second,  that  it  was  a  policy  that,  under  the 
statute,  could  not  be  assigned  ;  and,  as  by  means  of  that 
invalid  instrument,  the  assignee  got  possession  of  the  wife's 
policy,  and  was  thereby  enabled  to  surrender  it  to  the  in- 
surers, and  to  take  from  them  in  place  of  it  :i  policy  to 
himself,  the  new  policy  was  held  to  be  necessarily  a  substi- 
tute for  the  old  one — the  assignee  never  having  acquired 
any  legal  or  equitable  title  to  the  old  policy,  the  title  ta  it 
still  remaining  in  the  wife,  and  the  new  policy  given  upon 
the  surrender  of  the  old  one  therefore  necessarily  belonging 
to  her.  The  judge  who  delivered  the  opinion  of  the  court 
put  the  decision  as  to  the  substitution  upon  this  express 
ground,  in  these  words:  "Thus  Brune,  (the  assignee)  by 
means  of  the  possession  of  the  old  policies,  which  belonged 


168  COURT  OF  COMMON  PLEAS. 

Britton  u.  Mutual  Life  Ins.  Co. 

to  the  plaintiff,  and  by  using  and  surrendering  them,  ob- 
tained the  new  policies.  The  real  substance  of  the  transac- 
tion was  a  substitution  of  the  new  policies  for  the  old  for 
the  purpose  (on  the  part  of  the  assignee)  of  getting  the 
security  which  the  old  did  not  give  him." 

But  this  is  a  very  different  case.  Here  there  was  no  sur- 
render and  extinguishment  of  a  policy  that  was  in  full 
force  and  effect,  there  being  nothing  in  the  complaint  to 
show  that  the  surrender  there  referred  to  was  made  either  on 
or  before  the  30th  of  April,  1869.  To  again  quote  the  aver- 
ment, it  is  that  "the  said  annual  premium,  due  April  30th, 
1869,  was  not  paid  that  day,  and  the  said  policy  was  sur- 
rendered by  said  Britton  to  said  defendant  and  was  can- 
celed," which  could  not  have  been  before  the  following  day, 
May  1st,  as  the  previously  recited  event,  the  non-payment 
of  the  annual  premium,  had  not  elapsed  unti\  the  day  for 
its  payment,  the  30th  of  April,  had  expired ;  and  on  the 
following  day  there  was  nothing  to  surrender  or  extinguish, 
the  contract  being  then  at  an  end,  and  the  defendants 
released  from  all  further  liability  under  it. 

If  it  had  appeared  by  the  complaint  that  the  husband, 
after  the  assignment,  had  prevented  the  wife  from  paying 
the  annual  premium  of  the  30th  of  April,  1869,  either 
by  holding  out  the  assurance  to  her  that  he  would  pay  it 
himself,  or  had  by  any  other  act  or  contrivance  prevented 
her  or  anyone  on  her  behalf  from  doing  so,  there  might  be 
some  ground  for  bringing  the  case,  in  part,  within  the  de- 
cision in  Barry  v.  Brune.  But  there  is  nothing  in  this  case 
but  the  fact  that  the  policy  was  assigned  to  the  plaintiff, 
and  that  it  lapsed  by  the  failure  to  pay  the  premium,  accord- 
ing to  the  condition,  on  the  30th  of  April,  1869. 

It  might  naturall}''  be  supposed  that  a  husband,  upon 
assigning  his  policy  to  his  wife,  would  not  allow  it  to  lapse 
by  the  non-payment  of  the  annual  premium,  and,  in  a  few 
days  thereafter,  take  out  another  policy  upon  his  life  for 
his  own,  and  not  for  his  wife's  benefit.  For  all,  however, 
that  we  know,  he  may  in  this  case  have  had  satisfactory 
reasons  for  doing  so ;  but,  whether  he  had  or  not,  we 
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cannot  hold,  as  matter  of  law,  that  after  he  had  assigned 
his  policy  to  her  he  was  under  any  legal  or  equitable  obli- 
gation to  pay  the  annual  premium  thereafter  to  keep  it 
alive.  He  did  not  do  so,  nor  did  she,  and  the  policy  having 
thus  come  to  an  end,  there  was  nothing  legally  to  prevent 
him  from  taking  out  a  new  policy  for  his  own  benefit,  for 
the  same  amount  and  upon  the  same  terms  and  conditions 
as  the  former  one,  if  the  defendants  saw  fit  to  give  it  to  him. 

The  complaint  avers  that  on  the  4th  of  May,  1869,  "  the 
said  annual  premium  "  (that  is,  the  premium  payable  on  the 
30th  of  April  preceding)  "  was  paid  to  said  Britton  "  (the 
word  "  to  "  being  evidently  a  misprint  for  "  by  "),  and  that 
the  defendant  issued  to  Britton  a  new  policy  "which  was 
not  payable  to  nor  for  the  use  nor  benefit  of  said  plaintiff, 
but  was  payable  for  the  use  and  benefit  of  said  Britton  and 
to  his  legal  representatives  or  assigns." 

This  averment  that  the  premium  paid  on  the  4th  May 
was  a  payment  of  the  premium  due  on  the  lapsed  policy, 
was  evidently  made  with  the  purpose  of  assuming  that  the 
receipt  and  acceptance  of  it  by  the  defendant,  as  it  was  of 
the  same  amount  as  the  annual  premium  in  the  former  pol- 
icy, was  a  waiver  of  the  condition  in  that  policy  and  re- 
leased the  forfeiture,  making  the  new  policy  a  continuance 
of  the  original  insurance,  under  the  familiar  rule,  that  by 
receiving  the  premium  after  maturity  the  insurer  waives 
the  condition,  and  the  policy  continues  in  force  until  the 
next  annual  premium  is  payable. 

But  it  cannot  be  assumed  that  the  sum  paid  on  the  4th  of 
May  was  a  payment  on  the  lapsed  policy  and  accepted  as 
such  by  the  defendant.  As  I  have  already  said,  there  was 
no  obligation  upon  Britton  to  pay  the  premium  which  re- 
mained unpaid  on  the  30th  of  April,  1869 ;  and  there  is 
nothing  in  the  averments  to  show  that  he  intended  by  this 
payment  to  do  so,  or  that  such  was  its  effect.  On  the  con- 
trary, the  premium  under  the  new  policy  was  payable  in 
advance,  upon  the  taking  of  the  risk,  as  is  usual  in  contracts 
of  this  nature,  unless  waived  or  otherwise  provided  for; 
and  that  he  meant  to  and  did  pay  it  as  the  premium  payable 
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upon  a  new  policy  to  himself,  is  shown  by  the  fact  that  he 
took  that  policy,  not  for  the  benefit  of  his  wife,  but  had  it 
made  payable  upon  his  death  to  his  Pegal  representatives. 
For  nearly  four  years  he  paid  the  annual  premiums  upon  it, 
and  then  surrendered  it  to  the  defendants,  and,  as  respects 
them,  terminated  the  risk  and  had  the  policy  canceled,  upon 
their  paying  him,  in  consideration  of  the  premiums  received, 
$1,005.31,  which  was  less  than  the  premiums  he  had  paid 
under  his  new  policy. 

This  being  the  state  of  facts,  I  wholly  fail  to  see  upon 
what  ground  the  defendants  can  be  adjudged  to  pay  to  the 
plaintiff,  upon  Britton's  death,  the  full  amount  of  the  policy 
thus  surrendered  to  them  and  canceled,  or  where  there  was 
any  fraud  upon  the  plaintiff. 

The  cases  relied  upon  by  the  plaintiff  are  all  cases  where 
the  policy  was  upon  the  husband's  life  for  the  benefit  of  the 
wife  and  payable  to  her  or,  under  the  enabling  statutes,  in 
the  event  of  her  death  pending  the  contract,  to  her  children, 
as  in  Wilson  v.  Lawrence  (8  Hun  593  ;  13  Hun  238)  ;  Barry 
v.  Equitable  Life  Ins.  Co.  (59  N.  Y.  587) ;  Eadie  v.  Slim- 
mon  (26  N.  Y.  9)  ;  and  where  the  substituted  policy  was 
enforced  for  the  benefit  of  the  wife,  they  were  cases,  as  in 
Chapin  v.  Fellowes  (36  Conn.  1'32)  ;  and  Barry  v.  Brune 
(supra"),  where  the  original  policy  was  in  force,  and  was 
surrendered  up  and  canceled  upon  the  issuing  of  the  new 
policy;  and  not  cases  like  this,  where  the  policy  had  run 
out,  and  the  contract  was  at  an  end  by  the  failure  of  the 
assignee  to  keep  it  alive. 

I  think,  therefore,  that  the  judge  at  the  trial  was  right  in 
dismissing  the  complaint,  as  disclosing  no  cause  of  action, 
and  that  the  judgment  should  be  affirmed. 

VAN  HOESEN,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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LEWIS  S.  CHASE,  Appellant,  against  HENRY  PATTBERG, 
Respondent. 

(Decided  June  25th,  1883.) 

Defendant,  being  agent  of  a  corporation  and  authorized  to  contract  with 
plaintiff  for  advertising  its  business  and  known  to  plaintiff  to  have  such 
authority,  made  a  contract,  for  that  purpose  in  writing  promising  to  pay 
to^the  order  of  plaintiff  certain  sums  of  money  for  a  specified  amount 
of  advertising,  which  he  signed  with  the  name  of  the  corporation 
followed  by  his  own  name  and  the  word  "  manager."  Held,  notwith- 
standing the  form  of  the  contract  "we  promise  to  pay  to  the  order  of " 
plaintiff,  that  it  was  not  a  promissory  note,  the  making  of  which  for  the 
corporation  might  have  been  beyond  the  authority  of  defendant;  and 
that  he  was  not  personally  liable  upon  the  contract. 

APPEAL  from  a  judgment  of  the  General  Term  of  the  Ma-* 
rine  Court  of  the  city  of  New  York,  affirming  a  judgment  of 
that  court  entered  upon  the  decision  of  the  justice  on  a  trial 
by  the  court,  without  a  jury. 

The  action  was  brought  upon  two  instruments  in  writing 
alleged  in  the  complaint  to  be  promissory  notes  made  by  the 
defendant  payable  to  the  order  of  the  plaintiff.  At  the 
trial  it  appeared  that  one  of  the  instruments  sued  upon  was 
as  follows : 

"New  York,  June  1st,  1877. 

"We  promise  to  pay  to  the  order  of  Lewis  S.  Chase, 
manager,  fifteen  dollars  monthly  in  the  following  manner, 
to  wit :  Fifteen  dollars  five  days  after  date,  and  fifteen  dol- 
lars on  the  first  day  of  each  succeeding  month,  for  twelve 
months  from  date,  for  the  privilege  of  advertising  purposes 
of  one  panel,  each  7x22  inches  in  twenty-five  cars  of  the 
Third  Avenue  Railroad  Co.,  in  the  city  of  New  York,  for 
the  term  of  one  year  from  date,  first  month's  bill  to  be  ap- 
plied in  connection  with  Second  Avenue  contract,  for  a  $28 
machine,  sold  to  L.  S.  Chase  for  $ 22. 

"  English  S.  M.  Co. 

"  H.  PATTBERG,  Manager." 
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The  other  instrument  was  in  the  same  form,  differing  only 
as  to  the  amounts  to  be  paid  and  the  names  of  the  railroad 
companies  mentioned.  It  also  appeared  from  the  evidence, 
and  the  cqurt  found  (trial  by  jury  having  been  waived)  that 
defendant  made  and  signed  the  said  contracts  or  notes  as 
manager  or  agent  of  the  English  Sewing  Machine  Company, 
he  assuming  no  personal  liability  thereon  ;  that  plaintiff  had 
full  knowledge  at  the  time  of  the  making  of  such  notes  or 
contracts,  that  they  were  made  by  defendant  as  such  man- 
ager; and  that  plaintiff  received  them  as  the  obligation  of 
the  said  company,  and  not  as  the  obligation  of  the  said  de- 
fendant, knowing  that  ths  defendant  assumed  no  personal 
liability  thereunder. 

Judgment  for  defendant  was  entered  upon-  the  findings. 
From  the  judgment  plaintiff  appealed  to  the  General  Term 
*of  the  Marine  court,  which  affirmed  the  judgment,  and  from 
this  decision  plaintiff  appealed  to  this  court. 

John  Brooks  Leavitt,  for  appellant. 
W.  H.  O'Dwyer,  for  respondent. 

VAN  BRUNT,  J. — The  plaintiff  in  this  action  claims  to 
recover  upon  two  grounds : 

First,  that  the  instrument  sued  upon  is  the  defendant's 
contract. 

Secondly,  that  if  the  court  should  find  that  it  was  signed 
by  him  as  agent,  there  is  no  proof  that  the  agent  had  any 
authority  to  execute  any  such  instrument. 

I  am  of  the  opinion  that  the  finding  of  the  learned  jus- 
tice who  tried  the  case  in  the  court  below  is  fully  sustained, 
that  the  contract  in  question  was  made  by  and  on  account 
of  the  English  Sewing  Machine  Company,  and  that  the 
plaintiff  received  the  same  as  an  obligation  of  the  company 
and  not  as  an  obligation  of  the  defendant. 

It  is  claimed  upon  the  part  of  the  appellant,  that  although 
the  defendant  in  .this  action  may  have  been  authorized  to 
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make  a  contract  with  the  plaintiff  for  advertising  on  behalf 
of  the  English  Sewing  Machine  Company,  yet  he  had  no 
right  to  sign  a  promissory  note.  The  instruments  in  ques- 
tion are  certainly  contracts,  and  merely  because  they  con- 
tain a  promise  to  pay  to  the  order  of  the  plaintiff  the  con- 
sideration money  of  the  contract,  and  thereby  contain 
words  which  belong  to  a  promissory  note,  the  character  of 
the  instrument  signed  is  not  materially  changed.  The  evi- 
dence in  the  case  is  that  the  defendant  wrote  to  the  person 
whom  he  supposed  to  be  the  president  of  the  company,  and 
received  the  authority  to  make  the  contract  which  he  did. 
The  evidence  of  the  defendant  shows  that  the  plaintiff  was 
informed  of  the  fact  that  the  defendant  was  making  this 
contract  on  behalf  of  the  English  Sewing  Machine  Company, 
and  the  contract  so  reads.  The  case  of  De  Witt  v.  Walton 
(9  N.  Y.  571),  relied  upon  by  the  appellant's  counsel,  is  not 
at  all  parallel  to  the  case  at  bar.  In  that  case  the  note  was 
signed  by  the  defendant.  To  be  sure  his  signature  was  fol- 
lowed by  the  words  "Agent  for  the  Churchman,"  but  the 
language  of  the  instrument  was,  "  I  promise  to  pay."  The 
words  "Agent  for  the  Churchman"  were  clearly  words  of 
description.  If  the  note  had  read  "We  promise  to  pa}'," 
and  had  been  signed  "The  Churchman,  Walton,  agent,"  a 
different  result  would  probably  have  been  arrived  at  by  the 
learned  court,  and  such  is  the  signature  appended  to  the 
contract  in  question  in  the  case  at  bar.  The  burden  of*  the 
appellant's  argument  seems  to  be  that  it  was  established  by 
the  evidence  in  this  case  that  the  defendant  had  no  right  to 
sign  a  promissory  note.  As  has  already  been  said,  the  lan- 
guage used  in  the  contract  under  consideration,  whereby  a 
promise  is  made  to  pay  for  the  services  to  be  rendered,  may 
have  embraced  the  elements  of  a  promissory  note,  yet  the 
whole  of  'the  contract  being  expressed  in  "the  instrument, 
this  fact  did  not  change  the  nature  of  the  agreement  made 
on  behalf  of  the  English  Sewing  Machine  Company  by  the 
defendant  and  the  plaintiff,  and  such  agreement  seems  to 
have  been  within  the  authority  sworn  to  by  the  defendant. 
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I  am  of  the  opinion,  therefore,  that  the   judgment  ap- 
pealed from  should  be  affirmed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  BEACH,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


JONES  COCHRANE,  Appellant,  against  ALFRED  SCHRYVER, 
Respondent. 

(Decided  June  25th,  1883.) 

Defendant  let  out  rooms  in  the  upper  part  of  a  building  to  lodgers,  whom 
he  did  not  supply  with  meals;  but  he  leased  the  basement  of  the  build- 
ing to  another  person  who  kept  a  restaurant  there  as  an  independent 
establishment,  to  which  a  doorway  gave  access  from  the  lodging  rooms. 
Held,  that  defendant  was  not  an  innkeeper,  and  therefore  not  entitled  to 
a  lien  as  such  upon  property  of  persons  to  whom  he  let  rooms ;  and  that, 
as  the  keeper  of  a  lodging  house,  he  was  not  entitled  to  such  a  lien,  mere 
lodging  house  keepers  having  no  lien  upon  the  effects  of  lodgers  either 
at  common  law  or  under  the  statutes  of  this  state. 

APPEAL  from  a  judgment  of  a  district  court  in  the  city 

of  New  York. 

* 

The  facts  are  stated  in  the  opinion. 

J.  Cochrane,  for  appellant. 

Hudspeth  $  Liliendahl,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice.  —  The  conclusion  of 
the  judge  that  the  defendant  was  not  an  innkeeper  was  cor- 
rect. He  merely  kept  a  lodging  house,  in  which  no  provi- 
sion was  made  by  him  for  supplying  the  lodgers  with  meals, 
and  such  house  is  not  an  inn  (Cromwell  v.  Stephens,  2  Daly 
15),  as  an  inn  furnishes  both  food  and  lodgings  to  the 
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guests.  There  was  a  restaurant  kept  in  the  basement  of 
the  house,  between  which  and  the  upper  part  of  the  build- 
ing there  was  a  doorway  to  facilitate  access  from  the  lodg- 
ing rooms  to  the  restaurant ;  but  this  did  not  make  the  part 
of  the  house  where  the  defendant  let  out  rooms  an  inn,  nor 
the  defendant,  in  respect  to  that  portion  of  the  house,  an 
innkeeper;  for  he  had  leased  the  basement  to  another  per- 
son, who  carried  on  the  restaurant  there  as  an  independent 
establishment,  with  the  management  and  direction  of  which 
the  defendant  had  nothing  to  do. 

It  is  not  even  as  strong  a  case  as  ParJchurst  v.  Foster  (1 
Salk.  387),  for  there  the  plaintiff,  who  kept  a  lodging  house, 
furnished  dressed  meat  and  ale  at  a  fixed  price  to  the  in- 
mates of  rooms,  and  also  found  stable  room  and  hay  for 
their  horses,  and  this  was  held  not  to  be  an  inn,  because  it 
was  not  a  place  where  any  one  came  and  was  entertained 
upon  application,  as  in  an  inn,  but  where  the  inmates  lodged 
upon  a  private- contract;  and  for  the  same  reason  it  was 
held  in  Dansey  v.  Richardson  (3  El.  &  Bl.  144),  that  a 
boarding  house  is  not  an  inn,  as  the  receiving  of  the  boarder 
is  under  a  voluntary  contract,  whereas  the  innkeeper,  in  the 
absence  of  any  reasonable  or  lawful  excuse,  is  bound  to 
receive  any  guest  when  he  presents  himself ;  and  it  is  not 
in  his  power,  as  in  the  case  of  a  boarding  house  or  lodging 
house  keeper,  to  elect  whom  he  will  or  whom  he  will  not 
receive. 

In  Carpenter  v.  Taylor  (1  Hilt.  193),  it  was  held  that  a 
restaurant  was  not  an  inn,  although  in  the  upper  part  of  the 
building  the  keeper  of  the  restaurant  carried  on  the  busi- 
ness of  an  innkeeper,  the  court  holding  that  his  liability  for 
that  part  of  his  premises  was  not  to  be  extended  to  the 
restaurant  kept  by  him  below. 

In  Kopper  v.  Willis  (9  Daly  460),  it  was  held  that  where 
there  were  lodging  rooms  and  a  restaurant  in  the  same 
building,  they  must  both  be  under  the  same  management 
and  direction  to  make  them  unitedly  an  inn  and  the  pro- 
prietor an  innkeeper. 

All  that  appeared  in  this  case  was  that  the  defendant,  in 
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the  upper  part  of  the  building,  let  out  rooms  to  lodgers. 
He  had  therefore  no  lien  upon  the  baggage,  furniture  or 
effects  of  the  persons  to  whom  he  let  the  rooms.  The 
property  upon  which  he  claimed  a  lien  was  not  in  his  pos- 
session, but  in  the  possession  of  the  plaintiff  as  the  occu- 
pant of  the  room,  and  if  it  had  been  lost  or  stolen  he  would 
not  have  been  responsible,  as  an  innkeeper,  for  its  loss.  He 
had  no  lien  as  a  bailee ;  for  the  possession  of  the  room  and 
what  was  in  it  was  in  the  plaintiff ;  and  the  lien  of  bailees 
is  recognized  only  when  the  law  makes  it  their  duty  to 
receive  property  and  cany  or  store  it,  as  in  the  case  of  car- 
riers, wharfingers,  warehousemen,  &c.,  or  where  something 
is  done  by  the  bailee  to  the  property  which  improves  it,  as 
in  the  case  of  a  tailor,  who,  by  his  labor  and  skill,  makes 
the  cloth  delivered  to  him  into  a  garment ;  even  the  agister 
of  cattle,  or  the  keeper  of  a  livery  stable,  though  he  keeps 
the  animals  and  furnishes  them  with  food,  it  has  been  held, 
has  no  lien  for  their  keep  {Bissell  v.  Pearce,  28  N.  Y.  252; 
Chaplain  v.  Allen,  C.  R.  271 ;  Judson  v.  JEtheridge,  1  Crompt. 
&  M.  743) ;  and  one  who  voluntarily  takes  goods  into  his 
custody,  but  who  is  under  no  obligation  or  duty  to  do  so, 
as  in  the  case  of  an  innkeeper  or  warehouseman,  has  no  lien 
for  the  safe  keeping  of  the  goods,  unless  an  agreement  to 
that  effect  was  made  (Rivara  v.  G-hio,  3  E.  D.  Smith  268  ; 
Alt  v.  Weidenberg,  6  Bosw.  176  ;  Roberts  v.  Kain,  6  Robt. 
354).  It  is  plain,  therefore,  from  these  cases,  that  one  who 
merely  lets  out  rooms  to  lodgers  had,  at  the  common  law, 
no  lien  upon  the  effects  which  the  lodger  had  in  the  room. 
Boarding  house  keepers  are  given  a  lien  by  statute  (L. 
1860,446;  L.  1869,  738). 

In  the  act  of  1879  (L.  1879,  c.  530),  lodging  house  keepers 
are  enumerated  among  those  who,  if  they  have  a  lien  for 
fare,  accommodation  or  board,  may  foreclose  it  by  a  sale  of 
the  property  at  the  time  and  in  the  manner  therein  provided. 
It  is  a  general  act  for  the  protection  of  hotel  keepers,  inn- 
keepers, lodging  house  keepers  and  boarding  house  keepers, 
and  would  seem  to  imply  a  legislative  recognition  of  the 
existence  of  the  lien  of  a  lodging  house  keeper,  but  what 
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the  nature  of  the  lien  is  does  not  appear  by  the  act.  Lodg- 
ing house  keepers  had  no  lien  at  the  common  law ;  none 
had  been  given  to  them  by  any  previous  statute  which,  as 
in  the  case  of  boarding  house  keepers,  gave  a  lien,  express- 
ing for  what  it  was  given  and  to  what  it  would  attach. 
Thus,  in  the  act  in  relation  to  boarding  house  keepers,  of 
1860,  it  is  declared  that  they  shall  have  the  same  lien  upon 
and  right  to  detain  the  baggage  of  any  boarder  for  the 
amount  which  may  be  due  for  board  by  such  boarder,  to  the 
same  extent  and  in  the  same  manner  as  innkeepers  have 
such  lien  and  such  right  of  detention.  But  nothing  of  that 
kind  is  contained  in  the  act  of  1879  or  in  any  previous  act, 
so  that  the  question  must  be  regarded  as  remaining  the 
same  as  it  was  at  common  law,  that  mere  lodging  house 
keepers  have  no  lien  upon  the  effects  of  the  lodger. 
The  judgment  should  therefore  be  affirmed. 

BEACH,  J.,  concurred. 
Judgment  affirmed. 


WILLIAM  L.  ELLIS,  Respondent,  against  THE  PHENIX 
NATIONAL  BANK,  Appellant. 

(Decided  June  25th,  1883.) 

The  acts  of  Congress  of  August  6th,  1861,  and  July  17th,  1862,  confiscat- 
ing property  used  for  insurrectionary  purposes  and  property  of  rebels, 
did  not  authorize  the  confiscation  of  property  of  a  corporation. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
decision  of  a  judge  upon  a  trial  by  the  court  without  a  jury. 

The  facts  are  stated  in  the  opinion. 
Flamen  B.  Candler,  for  appellant. 

E.  Ellery  Anderson,  for  respondent. 
VOL.  xii.— 12 
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CHARLES  P.  DALY,  Chief  Justice. — The  evidence  sustains 
the  conclusion  of  Judge  VAN  BRUNT  that  the  receiver,  on 
the  5th  of  December,  1870,  put  up  for  sale,  and  the  plaintiff 
bought  for  $100,  a  balance  due  from  the  defendant  to  the 
Georgetown  Bank  of  $5,629.23,  which  was  purchased  for 
this  small  sum,  being  regarded  by  the  receiver  as  worthless. 
Why  he  so  regarded  it  does  not  appear  in  the  testimony, 
beyond  the  fact,  which  probably  explains  his  impression, 
that  previously,  on  the  5th  of  January,  1865,  a  balance  of 
$12,117.38,  remaining  in  the  defendants'  bank  to  the  credit 
of  the  Georgetown  Bank,  was  seized,  under  proceedings  for 
its  condemnation  as  forfeited  to  the  United  States,  and 
under  which  proceedings  a  judgment  had  been  rendered  of 
condemnation  and  forfeiture.  The  receiver  found,  by  the 
books  of  the  Georgetown  Bank,  that  there  was  a  balance 
in  its  favor  in  defendants'  bank  of  $129.23 ;  and  that  a 
draft  had  been  sent  by  that  bank  to  the  defendants'  bank, 
for  collection,  for  $5,500,  which  the  receiver  supposed  had 
been  collected,  but  which  was  not  the  fact.  He  assumed 
therefore  that  the  balance  in  the  defendants'  bank  to  the 
credit  of  the  Georgetown  Bank  consisted  of  these  two 
sums,  amounting  to  $5,629.23,  which  he  explained  to  the 
plaintiff  before  the  sale.  This  draft  for  $5,500  was  on  the 
list  of  assets,  and  marked  worthless ;  but  the  $129.23 
was  not. 

The  receiver  testified  that  in  selling  the  draft  for  $5,500, 
which,  as  I  have  said,  he  supposed  had  been  collected,  "  all 
other  claims  on  the  Phenix  Bank  were  sold  at  the  same 
time,"  and  Ellis,  the  plaintiff,  being  the  purchaser,  as  above 
stated,  the  receiver  gave  him  a  certificate  in  writing,  stating 
that  among  other  choses  in  action,  belonging  to  the  Bank 
of  Georgetown,  South  Carolina,  was  a  debit  balance  of 
$5,629.23,  due  by  the  Phenix  Bank  of  New  York,  some- 
where at  or  about  the  commencement  of  the  late  war, 
"  which  said  indebtedness,"  the  certificate  declared,  was 
purchased  by  the  plaintiff. 

Upon  this  state  of  facts,  Judge  VAN  BRUNT  came  to  the 
conclusion  that  the  plaintiff  bought  the  balance,  whatever 
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it  was,  up  to  the  sum  of  $5,629.23,  and  from  whatever 
source  it  may  have  originated.  In  his  opinion,  he  says,  the 
receiver's  certificate  of  sale  clearly  shows  this  to  have  been 
the  understanding ;  and,  I  think,  in  this  conclusion  he  was 
correct.  This  being  the  fact,  it  could,  as  Judge  VAN 
BRUNT  held,  in  no  way  impeach  the  title  of  the  plaintiff 
that  the  receiver  was  mistaken  as  to  the  manner  in  which 
the  balance  was  made  up.  Having  sold,  for  a  good  consid- 
eration, to  the  plaintiff,  what  he  regarded  as  a  debit  balance 
of  -15,629.23,  due  by  the  defendants'  bank  at  the  commence- 
ment of  the  war  to  the  Georgetown  Bank,  the  sale  trans- 
ferred to  the  plaintiff  whatever  indebtedness  existed  up  to 
that  amount,  and  entitled  him  to  recover  from  the  defend- 
ants the  actual  balance,  which  was  $2,117.38,  with  interest 
from  the  commencement  of  the  suit. 

The  judge  was  also  right  in  holding  that  the  confiscation 
proceedings,  under  which  the  balance  remaining  in  the 
defendants'  bank  was  seized  and  condemned  as  forfeited  to 
the  United  States,  constituted  no  defense  to  this  action,  the 
court,  in  this  judgment  of  condemnation  and  forfeiture, 
having  acted  wholly  without  jurisdiction.  There  is  nothing 
in  the  act  of  August  6th,  1861,  entitled,  "  An  act  to  con- 
fiscate property  used  for  insurrectionary  purposes,"  or  in 
the  subsequent  act  of  July  17th,  1862,  entitled,  "  An  act  to 
suppress  insurrections,  to  punish  treason  and  rebellion,  to 
seize  and  confiscate  the  property  of  rebels,  and  for  other 
purposes,"  authorizing  the  confiscation  of  the  property  of  a 
corporation.  The  5th  section  of  the  latter  act  specifies  six 
classes  of  persons  whose  property  may  be  seized  under  it, 
and  in  this  enumeration  corporations  are  not  included  by 
name  or  necessarily  by  implication. 

The  respondent  suggests  that  the  opinion  of  Mr.  Justice 
STRONG,  in  The  Planters'  Bank  v.  The  Union  Bank  (6 
Wall.  496),  that  under  neither  of  the  above  acts  "  was  the 
property  of  a  banking  institution  made  confiscable,"  was 
merely  obiter  ;  but,  as  was  said  by  Mr.  Justice  ANDREWS, 
in  delivering  the  opinion  of  the  court  in  Jtisley  v.  The 
Phenix  Bank  (83  N.  Y.  335),  "it  cannot  be  supposed  in 
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view  of  the  importance  of  the  subject  and  the  frequent 
occasions  upon  which  the  court  had  been  called  upon  to 
consider  the  scope  and  effects  of  the  confiscation  acts,  that 
the  remarks  of  Mr.  Justice  STEONG-  upon  the  subject,  in  an 
opinion  in  which  the  whole  court  concurred,  were  made 
without  full  consideration  or  without  the  acquiescence  of 
his  associates." 

This  point,  also,  was  not  essential  to  the  decision  of  our 
own  Court  of  Appeals  in  Risley  v.  The  PJienix  Bank 
(supra),  but  in  that  case  the  same  opinion  was  expressed  by 
Judge  ANDREWS  in  delivering  the  opinion  of  the  court, 
and,  as  we  understand  his  language,  with  the  concurrence 
of  his  associates. 

The  question,  however,  is  directly  involved  in  the  case 
now  before  us.  It  will  be  unnecessary,  in  passing  upon  it, 
to  set  forth  our  reasons  more  fully,  as  they  are  given  at 
length  in  the  opinions  of  Mr.  Justice  STRONG  and  Mr. 
Justice  ANDREWS  in  the  cases  above  cited.  It  will  be 
sufficient  to  say  that  we  are  of  the  same  opinion,  and  that 
the  judgment  of  the  Special  Term  should  be  affirmed. 

J.  F.  DALY  and  BEACH,  JJ.,  concurred. 
Judgment  affirmed.* 


FREDERICK  GRASMUCK  et  al.,  Respondents,  against  WIL- 
LIAM C.  BAUR  et  al.,  Appellants. 

(Decided  June  25th,  1883.) 

Creditors  having  notice  at  the  time  their  claim  accrued  of  a  chattel  mort- 
gage not  then  filed  of  property  of  their  debtors,  but  not  claiming  or 
having  acquired  possession  of  the  mortgaged  property  by  any  legal  pro- 
cess issued  for  the  purpose  of  collecting  their  claim,  although  they  have 
recovered  judgment  and  issued  execution  thereon,  have  no  right  to 
withhold  the  possession  of  such  property  from  the  mortgagee,  where 
their  execution  has  not  been  actually  levied  on  the  property. 

*The  judgment  entered  upon  this  decision  was  affirmed  by  the  Court  of 
Appeals  May  9th,  1884  (see  96  N.  Y.  630). 
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APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment of  that  court  entered  upon  the  verdict  of  a  jury,  and 
an  order  denying  a  motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
O*  Byrne  $•  Stewart,  for  appellants. 
Arnold  H.  Wagner,  for  respondents. 

VAN  BRUNT,  J. — The  plaintiffs  having  loaned  one  Hoff- 
man $550  on  the  8th  of  November,  1881,  received  from  him 
a  bill  of  sale  of  the  furniture  in  his  house  as  collateral  se- 
curity for  its  payment.  This  bill  of  sale  was  not  filed  as  a 
mortgage  until  the  16th  of  March,  1882.  On  the  30th  of 
December,  1881,  Hoffman  gave  the  defendants  a  mortgage 
on  the  same  property  for  $1,022.31,  which  was  filed  on  the 
31st  of  December,  1881. 

For  the  purposes  of  this  appeal  it  must  be  assumed  that 
the  defendants,  at  the  time  of  taking  their  mortgage,  had 
notice  of  the  prior  mortgage  executed  by  Hoffman  to  the 
plaintiffs,  but  not  filed.  Prior  to  March  16th,  1882,  the 
time  of  the  filing  of  the  plaintiffs'  mortgage,  and  subse- 
quent to  its  date,  November  8th,  1881,  Hoffman  became 
indebted  to  the  defendants  in  the  sum  of  over  $1,000,  and 
in  April,  1882,  an  action  was  brought  against  Hoffman  upon 
this  claim,  and  a  warrant  of  attachment  issued  against  his 
property.  This  action  subsequently  ripened  into  a  judg- 
ment and  an  execution  was  issued.  It  does  not  appear 
from. the  record  that  either  the  execution  or  attachment 
were  ever  levied  upon  any  propert}^  whatever.  The  defend- 
ants in  this  action  having  taken  possession  of  the  property 
mortgaged  to  them,  the  same  was  demanded  by  the  plaint- 
iffs by  virtue  of  their  mortgage,  and  the  delivery  of  the 
same  was  refused,  whereupon  this  action  was  commenced  to 
recover  the  damages  by  the  withholding  of  such  property. 

The  only  question  submitted  to  the  jury  was  whether  the 
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defendants  at  the  time  of  the  receipt  of  their  mortgage  had 
notice  of  the  mortgage  of  the  plaintiffs.  There  was  evi- 
dence that  they  had  such  notice,  and  the  finding  of  the  jury 
therefore  upon  that  point  cannot  be  disturbed. 

It  is  claimed,  however,  upon  the  part  of  the  defendants, 
that  thejr  were  creditors  upon  a  claim  having  accrued  during 
the  time  that  the  plaintiffs'  mortgage  was  not  of  record,  and 
that  therefore  their  right  to  hold  the  property  could  not  be 
inquired  into  because  such  claim  had  ripened  into  judgment 
and  execution.  Although  it  is  claimed  upon  the  defend- 
ants' points  that  this  property  was  duly  attached,  I  have 
examined  the  record  in  vain  to  see  any  proof  of  that  fact, 
and  we  must  therefore  consider  the  question  as  though 
neither  the  attachment  nor  the  execution  had  been  actually 
levied.  And  it  is  claimed  upon  the  part  of  the  appellants 
and  defendants  that  if  the  defendants  were  creditors  with 
process  against  Hoffman,  their  possession  of  this  property 
could  not  be  disturbed  by  the  plaintiffs. 

In  all  the  cases  which  have  been  cited  upon  the  part  of 
the  appellants  it  appears,  from  the  evidence  in  the  case, 
that  the  execution  or  attachment  had  been  actually  levied, 
and  in  most  cases  the  action  has  been  against  the  sheriff 
because  of  his  trespass  in  making  such  levy. 

It  is  true  that  in  the  case  of  Thompson  v.  Van  Vechten 
(27  N.  Y.  582)  the  language  of  the  court  is,  that  creditors 
cannot  interfere  with  the  property  of  their  debtor  without 
process;  but  that  evidently  means  that  they  cannot  inter- 
fere with  the  property  of  the  debtor  except  by  the  execu- 
tion of  process  and  justify  their  apparent  trespass  by 
attacking,  in  aid  of  the  process,  the  validity,  as  to  them,  of 
the  alleged  claim  thus  sought  to  be  established  against 
them. 

In  the  case  at  bar,  it  appears  that  the  defendants  had 
taken  possession  of  this  property;  apparently  had  attempted 
to  sell  it  under  their  mortgage ;  had  bought  it,  and  now 
seek  to  justify  upon  the  ground  that  they  are  judgment 
creditors  with  process,  when  there  is  no  proof  that  that 
process  has  ever  been  levied,  or  that  they  have  ever  ac- 
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quired  any  title  whatever  thereunder.  In  the  case  of 
Thompson  v.  Van  Vechten  it  is  expressly  held  that  a  mort- 
gage such  as  the  plaintiffs  held  could  not  be  legally  ques- 
tioned until  the  creditor  clothed  himself  with  a  judgment 
and  execution  or  with  some  legal  process  against  his  prop- 
erty. The  court  evidently  supposed  that  under  such  exe- 
cution or  such  legal  process  the  judgment  creditor  should 
have  obtained  possession  of  the  property  of  his  judgment 
debtor,  and  that  he  would  be  able  to  justify  such  possession 
thus  acquired  as  against  a  mortgage  such  as  the  plaintiff 
sought  to  enforce  in  this  action. 

It  would  appear,  therefore,  that  the  defendants  in  this 
action,  not  having  been  bona  fide  purchasers  for  value  and 
not  claiming  possession  or  having  acquired  possession  by 
any  legal  process  issued  for  the  purpose  of  collecting  their 
claim  against  the  judgment  debtor,  could  not  prevail  in  the 
case  at  bar,  and  that  the  disposition  of  the  case  by  the  court 
below  was  entirely  correct,  and  the  judgment  should  be 
affirmed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  BEACH,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


ANDREAS  GUBASKO,  Appellant,  against  THE  MAYOR,  AL- 
DERMEN AND  COMMONALTY  OF  THE  CITY  OF  NEW 
YORK,  Respondents. 

(Decided  June  25th,  1883.) 

At  the  trial  of  an  action  against  the  city  of  New  York  to  recover  damages 
for  injuries  to  plaintiff  caused  by  a  tree  falling  upon  him  while  passing 
on  a  sidewalk  of  that  city,  it  appeared  that  several  years  previously  the 
top  and  branches  of  the  tree  had  been  cut  off,  leaving  the  trunk  in  a 
decaying  condition ;  that  it  stood  on  the  sidewalk,  fifteen  inches  from  the 
street,  which  was  a  narrow  street  in  the  business  part  of  the  city,  having 
a  railway  through  it,  for  the  cars  of  which  other  vehicles  were  compelled 
to  make  way ;  and  that  the  fall  was  caused  by  the  shock  received  from  a 
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load  of  timber  upon  a  passing  truck  sliding  against  the  tree  as  the  truck 
was  turning  out  to  allow  a  street  car  to  pass.  The  evidence  was  conflict- 
ing as  to  the  degree  of  force  with  which  the  tree  was  struck,  and  as  to 
whether  it  was  broken  off,  or  merely  split  by  the  blow  and  fell;  and  was 
doubtful  as  to  the  outward  appearance  of  the  tree.  Held,  that  a  dismis- 
sal of  the  complaint,  on  the  ground  that  no  negligence  on  the  part  of  the 
city  authorities  was  shown,  and  that,  as  matter  of  law,  the  occurrence  of 
the  accident  arose  from  an  unusual  cause  which  could  not  have  been 
anticipated,  was  error;  and  that  the  question  should  have  been  left  to 
the  jury. 


APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint. 

The  facts  are  stated  in  the  opinion. 

Thomas  G-.  Shearman,  for  appellant. — The  accident  was  of 
a  nature  which  could  be  easily  foreseen  by  any  one  accus- 
tomed to  the  course  of  business  in  the  city.  The  utmost 
extent  to  which  the  courts  have  gone  in  exempting  parties 
from  responsibility  for  injuries  caused  by  their  omission  to 
take  precautions,  is  to  relieve  them  from  liability  where  the 
accident  was  so  extremely  unlikely  to  occur,  that  no  rea- 
sonable man  could  have  believed  it  possible  had  his  atten- 
tion been  called  to  the  risk  in  advance  (Greenland  v.  Chap- 
lin, 5  Exch.  243).  The  injury  in  this  case  was  caused  by 
an  event  which  any  reasonable  person  could  easily  have  an- 
ticipated, to  wit,  the  projection  of  a  truck  load  for  more 
than  fifteen  inches  beyond  the  edge  of  the  curbstone. 

But  whether  the  projection  of  a  truck  load  for  more  than 
fifteen  inches,  as  in  this  case,  was-  an  event  which  could 
have  been  anticipated  or  not,  the  defendants  would  never- 
theless be  liable  if  the  tree  was  in  a  rotten  condition,  and 
would  have  fallen  in  consequence  of  a  blow  from  any  source 
which  might  have  been  reasonably  anticipated  (Wharton 
Negligence,  §§  16-21 ;  Ring  v.  Cohoes,  11  N.  Y.  83,  88,  ap- 
proving Baldwin  v.  Turnpike  Co.,  40  Conn.  238  ;  Hull  v. 
Kamas  City,  54  Mo.  601 ;  Hunt  v.  Pownal,  9  Vt.  411 ;  Win- 
ship  v.  Enfield,  42  N.  H.  197 ;  Hey  v.  Philadelphia,  81  Pa. 
St.  44  ;  Sherwood  v.  Hamilton,  37  Upp.  Can.  Q.  B.  410 ;  S. 
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P.,  Kennedy  v.  Mayor  £c.  of  New  York,  73  N.  Y.  365  ;  and 
see  Lynch  v.  Murdin,  1  Q.  B.  36). 

But  whatever  view  maybe  taken  on  the  question  of  extra- 
ordinary cause,  the  court  below  erred  in  taking  away  the 
question  from  the  juiy.  It  was  for  the  jury,  not  for  the 
court,  to  decide  whether,  in  the  ordinary  course  of  traffic  in 
this  city,  a  cart  might  be  expected  to  carry  timber  projecting 
beyond  its  end.  In  every  case  where  the  question  of  extra- 
ordinary and  unanticipated  causes  has  arisen,  the  courts  have 
directed  the  question  to  be  submitted  to  the  jury  ( Ward 
v.  Atlantic  $c.  Tel.  Co.,  71  N.  Y.  81 ;  Gregory  v.  Adams, 
14  Gray  242;  Wilson  v.  Grranly,  47  Conn.  59). 

E.  Henry  Lacombe,  for  respondents. — The  city  authorities 
are  not  chargeable  with  negligence  in  allowing  the  stump  of 
the  tree  to  remain  where  it  stood,  unless  it  was  visibly  and 
obviously  unsafe  (Hume  v.  Mayor,  47  N.  Y.  639,  and  74  N.  Y. 
273;  and  see  Seaman  v.  Mayor  frc.  of  New  York,  80  N.  Y. 
239;  Garrison  v.  Mayor  frc.  of  Neio  York,  5  Bosw.  497; 
McGrinity  v.  Mayor  £c.  of  New  York,  5  Duer  674;  Hart  v. 
Brooklyn,  36  Barb.  226 ;  Smith  v.  Mayor,  15  Week.  Dig. 
103;  Scanlon  v.  Mayor,  ante,  p.  81). 

There  rested  on  the  defendant  no  obligation  to  remove 
the  tree  as  being  too  weak  to  resist  the  blow  to  which  it 
succumbed.  The  rule  which,  it  is  contended,  is  controlling 
of  this  branch  of  the  case,  is  tersely  and  forcibly  expressed 
in  an  opinion  by  the  late  Judge  CHARLES  P.  SAKFORD, 
when  discussing  an  instance  of  alleged  contributory  negli- 
gence :  "  The  vigilance  and  caution  to  be  exercised  in  avoid- 
ing disaster  should  not  necessarily  be  commensurate  with 
the  danger  that  is  imminent,  but  with  the  danger  that  is  to 
be  apprehended"  (Cornwall  v.  Mills,  44  N.  Y.  Super.  Ct. 
[12  Jones  &  Sp.]  50 ;  and  see  Ward  v.  Atlantic  $c.  Tel.  Co., 
71  N.  Y.  84 ;  Allen  v.  Atlantic  £c.  Tel.  Co.,  21  Hun  22. 
Somewhat  analogous  cases  are  Cleveland  v.  New  Jersey 
Steamboat  Co,,  68  N.  Y.  306;  Loftus  v.  Union  Ferry  Co., 
84  N.  Y.  455). 

There  was  no  such  conflict  of  testimony  as  would  pre- 
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elude  the  court  from  deciding  the  legal  questions  arising 
upon  that  testimony. 

CHARLES  P.  DALY,  Chief  Justice.  —  I  think  the  case 
should  have  gone  to  the  jury.  The  judge  at  the  trial  held 
that  no  negligence  was  shown  on  the  part  of  the  city  au- 
thorities. The  tree,  he  said,  was  broken  or  split  off  by  the 
shock  it  received  from  the  truck;  and  as  it  stood  on  the 
sidewalk,  fifteen  inches  from  the  street,  he  did  not  think 
that  he  could  hold  that  such  a  blow  from  the  wagon  was  an 
exigency  which,  in  the  ordinary  course  of  events,  could  be 
expected.  This,  I  think,  was  a  question  for  the  jury  and 
not  for  the  court,  for  it  involved,  in  the  first  instance,  a 
finding  of  facts  in  respect  to  which  the  evidence  was  more 
or  less  conflicting.  This  was  the  case  with  respect  to  the 
degree  of  force  with  which  the  tree  was  struck  by  the  truck. 

The  driver  said  he  did  not  even  feel  the  force  of  the  blow ; 
that  he  did  not  know  what  had  taken  place  until  he  heard 
some  one  shouting;  that  he  was  sitting  on  the  timber  with 
which  the  truck  was  loaded,  and  that  the  load  was  not  a 
heavy  one. 

Miller  said  that  the  timber  did  not  strike  the  tree  with 
force ;  that  the  wagon  only  slipped  off  the  horse  car  track ; 
the  truck  hit  the  tree  hard,  but  that  he  did  not  take  much 
notice. 

Ennis,  on  the  contrary,  testified  that  the  lumber  struck 
the  tree  a  pretty  good  blow — rather  heavy :  and  the  force  of 
the  blow  was  certainly  to  be  considered  in  determining  the 
extent  to  which  the  tree  had  become  decayed  or  in  such  a 
condition  as  to  impose  upon  the  public  authorities  the  obli- 
gation of  removing  it  to  prevent  the  possibility  of  injury  to 
passers  by  should  it  be  broken  off  and  fall  by  a  blow  from 
a  cart  or  other  object. 

Hogg,  the  expert,  testified  that  it  would  take  a  blow 
equivalent  to  the  force  of  fifty  tons  to  break  off  a  tree  of  its 
diameter  if  it  was  solid,  and  from  the  evidence  as  to  the 
manner  in  which  it  was  struck  by  the  timber  projecting 
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from  the  end  of  the  truck,  he  computed  that  it  was  struck 
with  a  force  about  equal  to  ten  tons. 

There  was  some  conflict  also  as  to  whether  the  tree  was 
broken  off  or  merely  split  by  the  blow,  and  fell.  Heriiberg 
says  it  broke  off  about  two  feet  from  the  sidewalk;  but 
that  he  did  not  notice  whether  it  was  above  or  below  a  hole  in 
it,  which  was  three  feet  above  the  sidewalk.  Tripler  speaks 
of  it  as  having  been  broken  off;  whilst  the  defendant's  wit- 
ness, Craig,  says  that  it  did  not  break  off  short ;  that  he 
looked  at  the  fallen  tree,  after  the  accident,  and  that  there 
was  a  split  in  it,  which  extended  about  thirty  inches  on  both 
sides.  To  this  evidence  of  Craig's,  the  expert  Hogg  at- 
tached some  importance,  for,  in  reference  to  it,  he  said:  "If 
a  tree  splits,  it  shows  that  the  wood  was  very  sound." 

There  was  doubt  or  uncertainty,  moreover,  in  the  evi- 
dence, as  to  the  outward  appearance  of  the  tree.  Reddy, 
when  cross-examined,  testified  that  before  it  fell  it  looked 
sound  enough,  but,  on  the  re-direct,  said  that  he  did  not 
mean  to  say  that,  when  the  tree  was  standing,  before  it  fell, 
it  presented  a  sound  appearance  on  the  outside.  He  gave 
this  answer  in  reply  to  a  question  put,  and  then  added — 
before  the  tree  fell,  it  did  not  present  a  sound  and  healthy 
appearance.  It  stood  up  a  bald  and  bare  trunk,  with  no 
appearance  of  life  or  growth ;  as  a  lifeless,  limbless,  dead 
tree;  and  had  been  standing  in  that  condition  for  six  or 
seven  years ;  and  what  weight  was  to  be  attached  to  all  of 
the  above  evidence  was  for  the  jury,  and  not  for  the  court, 
to  determine ;  and  even  upon  the  uncontroverted  facts,  the 
question  involved  was  one  upon  which  different  minds  might 
come  to  a  different  conclusion. 

It  was  an  ailantus  tree,  which  had  been  cut  off  at  the 
top,  with  all  the  branches,  about  eight  years  before  the  acci- 
dent, to  make  way  for  the  building  of  the  elevated  railroad 
in  the  street,  leaving  a  stump  or  boll  of  the  tree  standing  to 
a  height  of  about  nine  feet  above  the  sidewalk.  At  the 
time  it  was  cut  off  it  was  a  vigorous  tree,  in  full  growth, 
that  had  been  planted  there  many  years  before. 

The  expert,  Hogg,  testified  that  such  a  tree  cut  off  at  the 
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top,  in  full  vigor,  would  probably  take  ten,  twelve  or  fifteen 
years  to  rot  away  ;  and  in  rotting,  it  would  rot  away  from 
the  top  and  gradually  crumble  off,  or  pieces  might  crumble 
off,  but  would  not  tumble  down  in  a  whole  column,  unless 
broken  by  a  blow,  or  something  of  that  kind,  or  by  being 
pulled  down  ;  and  that,  from  the  condition  of  the  fragments 
shown  him,  he  should  judge  that  the  decay  in  this  stump 
was  working  downwards,  the  top  part  being  more  decayed 
than  the  bottom. 

The  police  officer,  who  had  been  ordered,  in  1876,  to  re- 
port all  the  .dead  trees,  did  not  report  this,  because  it  had 
sprouts  a  foot  or  two  long.  He  saw  these  sprouts  in  1878, 
and  saw  the  tree  every  day  from  that  time  to  1881,  but  did 
not  see  any  shoots  after  1878 ;  and  the  expert,  Hogg,  testi- 
fied that  a  large  part  of  the  tree  might  be  dead,  and  a  small 
portion  might  send  forth  shoots.  That  this  stump,  nine  feet 
high,  was,  at  the  time  of  the  accident,  very  much  decayed 
in  the  interior,  was  shown  by  several  witnesses,  and  instead 
of  being  limited  to  the  top,  this  decay  existed  far  down  in 
the  tree,  and  within  three  feet  of  the  sidewalk ;  for,  at  that 
point,  on  the  south  side  of  it,  there  was  a  hole,  thirteen 
inches  in  diameter  and  about  five  inches  deep,  which  had 
been  there  for  six  or  seven  years.  And  it  was  in  testimony 
that  if  a  hand  were  thrust  into  this  hole  it  would  come  out 
covered  with  dust.  Reddy  testified  that  it  was  clearly  to 
be  seen,  on  examination,  that  the  inside  of  the  tree  was 
rotten,  decayed.  And  Tripler  said  that  outside  the  tree 
showed  the  bark  and  was  not  rotten,  but  that  the  inside  of 
the  tree  was  all  gone  ;  that  it  was  all  punk  and  dust ;  that 
when  it  fell  it  was  a  dead  tree ;  that  immediately  after 
the  accident  he  examined  the  fallen  tree  and  found  it  very 
rotten. 

Several  of  the  defendant's  witnesses  testified  to  its  ap- 
pearance before  it  fell.  Ennis  said  that,  from  the  appear- 
ance outside,  it  was  a  solid  tree,  only  that  the  hole  was 
there  ;  that  if  you  looked  at  the  tree  it  looked  pretty  solid, 
but  that  he  never  examined  the  tree ;  that  all  that  he  knew 
was  that  there  was  a  hole  on  the  south  side  of  it.  He  could 
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not  tell  how  it  looked  inside,  because  it  looked  pretty  good 
outside. 

Glossy,  who  passed  it  four  or  five  times  a  day  for  about 
thirty  years,  said  that  it  looked  sound  to  all  outside  appear- 
ance ;  but,  though  having  passed  it  so  frequently,  he  did 
not  know  that  there  was  a  hole  in  it  such  as  has  been 
described,  and  did  not  think  there  was ;  but  added :  "  I 
did  not  take  much  notice." 

There  being  conflict  or  uncertainty  as  to  the  facts,  the 
case  should  have  gone  to  the  jury,  for  they  alone  could 
determine,  under  proper  instruction,  whether  the  condition 
of  this  stump  of  a  tree  nine  feet  high  was  such  as  to  require 
the  city  authorities,  in  the  proper  exercise  of  that  care  of 
the  public  .streets  which  the  law  imposes  upon  them,  to 
remove  it  to  prevent  the  possibility  of  accidents  to  passers 
by  by  the  fall  of  it.  It  no  longer  served  the  purpose  for 
which  the  tree  had  been  planted — to  shade  the  sidewalk  in 
the  summer.  It  was  an  unnecessary  iricumbrance  after  it 
had  become  a  bare  stump,  and  especially  so  in  this  part  of 
Greenwich  Street,  which  is  in  the  business  section  of  the 
city,  close  to  the  river  and  the  Battery — an  old  and  narrow 
street,  being  less  than  sixty  feet  wide,  with  sidewalks 
twelve  feet  wide,  and  a  road  or  street  way  of  only  thirty- 
four  feet  in  width — the  use  of  which  as  a  thoroughfare  for 
carts,  trucks  and  vehicles  in  that  portion  of  the  city  has 
become  more  limited  by  changes  that  have  taken  place 
since  the  tree  was  planted,  there  being  now  a  city  railroad 
track  through  the  street  and  an  elevated  railroad  above  it 
supported  by  posts  or  pillars  from  below.  The  driver  of 
the  truck,  who  was  manifestly,  from  the  testimony,  free 
from  all  blame,  testified  that  when  he  had  to  turn  out  to 
let  the  street  car  pass,  the  street  at  that  point  was  narrow, 
and  that  there  was  not  space  enough  for  a  truck,  such  a  one 
as  he  drove,  entirely  on  the  outside  of  the  railroad  track  ; 
that  he  felt  his  wheel  slide  on  that  side  of  the  street ;  that 
the  rail  of  the' track  lies  near  the  sidewalk  ;  that  the  track 
itself  rises  above  the  pavement,  and  that  there  is  quite  a 
gully  between  the  track  and  the  street,  making  it,  as  he 
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said,  "  hard  for  a  truck  ;  that  it  had  to  bend — slide  along;" 
that  he  was  striving  to  get  out  of  the  track  as  carefully  as 
he  could,  and  was  not  driving  fast,  which  he  could  not  do 
with  such  a  load. 

These  circumstances — the  peculiar  condition  of  this  part 
of  Greenwich  Street,  the  fact  that  what  remained  of  the 
tree  had  been  lifeless  and  dead  for  five  or  six  years  ;  that  it 
served  no  use  or  purpose  to  allow  a  lifeless  stump  of  such 
a  height  to  remain  there  ;  that  in  the  situation  it  was  in  it 
would  naturally  decay,  and  was  at  the  time  of  the  accident 
decayed  in  the  interior,  or  as  Tripler  expressed  it,  "  that 
the  inside  was  all  gone,  all  punk  and  dust ;  "  that  it  split  or 
broke  off  with  the  pressure  of  a  loaded  cart  against  it — 
presented  the  question,  whether  it  was  not  the  duty  of  the 
public  authorities  to  have  examined  and  known  the  condi- 
tion of  such  a  useless  object  in  the  street,  for  (in  the  lan- 
guage of  one  of  the  witnesses)  "it  was  clearly  to  be  seen 
on  examination  that  the  inside  of  the  tree  was  rotten  and 
decayed,"  and  to  have  removed  it.  The  fact  that  it  stood 
fifteen  inches  from  the  road  bed  of  the  street  was  regarded 
by  the  judge  as  a  circumstance  showing  that  a  blow  from  a 
wagon  was  an  exigency  that,  in  the  ordinary  course  of 
events,  was  not  to  be  expected.  But  this  was  a  point  upon 
which  different  minds  might  come  to  different  conclusions. 
It  is  not  an  unusual  circumstance  for  carts  in  traversing  the 
business  streets  of  a  city  to  have  boards  or  timber  project- 
ing more  than  fifteen  inches  beyond  the  end  of  the  cart  or 
further,  and  as  the  space  for  turning  a  vehicle  to  enable  a 
railroad  car  to  pass  in  this  particular  part  of  Greenwich 
Street  is  very  narrow,  such  an  exigency  as  a  cart  striking 
the  stump  does  not  appear  to  me  to  be  one  which  in  the 
ordinary  course  of  events  could  not  have  been  expected.  It 
appears  to  me,  on  the  contrary,  that  in  view  of  the  narrow- 
ness of  the  space  and  the  positions  of  the  track  and  of  this 
stump,  the  possibility  of  a  cart  coming  in  collision  with  tho 
stump  in  turning  for  a  railroad  car  to  pasa  was  one  that 
ought  to  have  occurred  to  those  whose  duty  it  is  to  attend 
to  the  condition  of  the  public  streets,  and  who  see  or  ought 
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to  know,  especially  in  business  streets,  what  is  taking  place 
in  them  in  the  transportation  of  merchandise  to  or  from 
different  streets,  or  to  and  from  the  piers  and  wharfs  ;  and 
as  I  find  myself  in  this  respect  differing  from  my  colleague, 
it  shows  that  this  is  one  of  those  questions  that  should  be 
left  to  the  twelve  minds  in  the  jury  box,  rather  than  to 
a  single  one  upon  the  bench.  It  is  a  question  which  a 
jury  composed  of  persons  living  in  the  city,  and  who  are 
acquainted  with  the  public  streets  and  the  daily  use  that  is 
made  of  them,  are  quite  as  competent  to  determine  as  the 
court.  Indeed,  having  this  experience  to  aid  them,  their 
united  and  unanimous  judgment  in  the  disposition  of  such 
a  question  is,  in  my  opinion,  entitled  to  greater  weight.  For 
this  reason,  I  think  the  case  should  have  gone  to  the  jury, 
under  proper  instruction,  to  determine  whether  the  public 
authorities  should  not  have  examined  the  condition  of  the 
stump ;  or,  if  they  had,  should  not  have  removed  it  to  pre- 
vent the  possibility  of  such  an  accident  as  in  this  case  it 
was  the  cause  of. 

As  matter  of  law  it  does  not,  in  my  opinion,  come  within 
the  class  of  cases  in  which  it  has  been  held  that  the  occur- 
rence of  the  accident  arose  from  one  of  those  unusual 
causes  which  could  not  reasonably  have  been  anticipated  ; 
such  as  the  breaking  down  of  telegraph  poles  by  a  violent 
storm  of  unusual  severity,  as  in  Ward  v.  The  Atlantic  $c. 
Tel.  Co.  (71  N.  Y.  84)  ;  or  where  the  proximate  cause  of 
the  breaking  down  of  a  telegraph  pole  was  not  any  insuffi- 
ciency in  the  strength  of  the  pole,  but  a  collision  caused  by 
a  runaway  team  of  horses  with  a  wagon  attached,  as  in 
Allen  v.  The  Atlantic  Tel  Co.  (21  Hun  22)  ;  or  the  heedless 
and  unthinking  rush  of  passengers,  under  great  excite- 
ment, against  the  rail  and  stanchion  of  a  steamboat,  by 
which  the  party  injured  was  pushed  through  the  gangway, 
the  gate  of  which  had  been  wrongfully  opened  by  an  unau- 
thorized person,  as  in  Cleveland  v.  The  New  Jersey  Steam- 
boat Co.  (68  N.  Y.  306)  ;  or  the  loss  of  a  child,  by  his  getting 
through  the  opening  in  the  guard  of  a  ferryboat  and  falling 
into  the  water,  between  the  bridge  and  the  pier,  as  forty 
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millions  of  people  passed  annually  over  the  ferries  and  no 
such  accident  had  ever  occurred  as  a  person  falling  through 
the  spaces  in  the  guards,  as  in  Loftus  v.  The  Union  Ferry 
Co.  (84  N.  Y.  455). 

In  Hume  v.  The  Mayor  $c.  of  New  York  (74  N.  Y.  264), 
it  was  held  to  be  the  duty  of  the  city  to  have  known  that 
an  awning  which  fell  from  the  weight  of  snow  upon  it  was 
held  by  the  fastening  of  the  rafters  to  the  side  of  the  build- 
ing by  what  is  known  as  toe  nailing,  an  improper  and  inse- 
cure way  of  fastening,  as  the  manner  in  which  the  awning 
was  fastened  was  visible  from  the  sidewalk ;  and  for  this 
neglect  on  the  part  of  the  city  authorities,  in  that  case,  they 
were  held  responsible  for  an  injury  occasioned  by  the  falling 
of  the  awning,  because  it  projected  over  a  part  of  the 
street,  and  was  therefore  subject  to  their  supervision  and 
control. 

If  this  degree  of  vigilance  was  required  in  that  case  as  a 
matter  of  law,  I  think  it  was  certainly  a  question  in  this 
case  whether  it  was  not  the  duty  of  the  city  authorities  to 
know  the  state  in  which  this  dead  and  decaying  stump  was, 
which  could  have  been  easily  ascertained  by  simply  exam- 
ining it.  It  was  not  like  an  occasional  object  in  the  street, 
or  like  the  covering  of  a  vault  in  the  sidewalk  carelessly 
left  open.  It  was  a  permanent  object  that  had  remained  for 
five  or  six  years  in  the  street,  lifeless  and  dead,  and  which 
during  the  whole  of  that  time  had  a  large  hole  in  it.  It 
served  no  public  or  private  purpose  to  remain  there,  and 
being  naturally  in  a  state  of  decay,  in  a  narrow  street  in 
the  business  part  of  the  city,  where  vehicles  using  the 
street  as  a  thoroughfare  had  to  make  way  for  the  regular 
passage  of  railroad  cars,  a  fair  question  was  presented  for 
the  judgment  of  the  jury  whether  it  was  not  the  duty  of 
the  city  authorities  to  have  ascertained  the  actual  condition 
of  this  stump  of  a  tree,  and  if,  upon  examination,  it  was 
found  to  be  in  the  state  described  by  the  witnesses,  to  have 
removed  it.  If  it  was  as  rotten  in  the  interior  as  they  tes- 
tified, from  the  top  to  within  a  few  feet  of  the  sidewalk,  it 
•was  liable  to  be  broken  and  fall,  as  it  did,  by  the  backing 
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of  a  cart  in  that  narrow  space,  or  other  object  coming 
against  it,  and,  being  nine  feet  high,  there  was  the  danger 
that,  by  the  sudden  fall  of  so  large  an  object,  it  might  strike 
a  person  passing  on  the  sidewalk. 

Baron  POLLOCK  thought,  in  Greenland  v.  Chapin  (6 
Exch.  248),  that  the  rule  of  law  is  that  a  person  is  expected 
to  anticipate  and  guard  against  all  reasonable  consequences, 
but  not  against  those  which  no  reasonable  man  could  expect 
to  occur.  And  whether  this  did  or  did  not  constitute  such 
an  exception  should,  in  my  opinion,  have  been  left  to  the 
judgment  of  the  jury. 

I  think  therefore  that  the  judgment  should  be  reversed 
and  a  new  trial  should  be  granted,  with  costs  to  the  appel- 
lant to  abide  the  event. 

BEACH,  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


LUTHER  M.  HAYES,  Appellant,  against  PETER  BOWE, 
Respondent. 

(Decided  June  25th,  1883. 

A  sheriff  is  not  liable  to  an  action  for  false  imprisonment  for  refusing  to 
discharge  from  his  custody  an  imprisoned  debtor  upon  an  order  for  such 
discharge  which  upon  its  face  does  not  appear  to  be  an  order  made  by 
the  court;  especially  in  a  case  where  the  debtor  was  advised  on  behalf  of 
the  sheriff  that  the  order  was  defective. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  directed  by  the  court. 

The  facts  are  stated  in  the  opinion. 
Solomon  F.  Higgins,  for  appellant. 

Charles  F.  MacLean  and  Edivard  W.  Orittenden,  for  re- 
spondent. 

VOL.  xn.-rl3 
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CHARLES  P.  DALY,  Chief  Justice. — The  application  for 
the  discharge  of  an  imprisoned  debtor  must  be  either  to 
the  court  where  the  judgment  was  rendered,  and  under 
which  he  was  arrested  arid  imprisoned,  or  to  the  Court  of 
Common  Pleas  of  the  county ;  and  the  order  for  his  dis- 
charge must  be  made  by  the  court  (Mather's  Case,  14  Abb. 
Pr.  46  ;  Matter  of  Walker,  2  Duer  655). 

Whether  the  order  in  this  case  was  made  by  the  court 
does  not  appear  upon  the  face  of  the  discharge.  For  all 
that  appeared,  it  may  have  been  an  order  made  by  Judge 
LARREMORE  out  of  court.  It  is  entitled  in  the  Court  of 
Common  Pleas,  and  so  are  the  orders  made  by  a  judge  at 
chambers.  It  refers  to  a  petition  presented  to  the  court, 
and  to  an  assignment  of  all  the  real  and  personal  estate  of 
the  debtor  having  been  made  and  executed  by  the  plaintiff 
in  pursuance  of  an  order  of  the  court.  But  whether  any- 
thing further  was  done  by  the  court  does  not  appear  on  the 
face  of  it.  All  that  it  states  afterward  is  that,  on  the 
motion  of  the  counsel  for  the  defendant,  "  It  is  ordered  that 
the  defendant  be  discharged  from  custody,"  and  it  is  signed 
R.  L.  LARREMORE,  J.  C.  P. 

It  may  be  that  if  the  sheriff  had  acted  upon  this  order, 
and  discharged  the  defendant,  he  would  have  been  protected 
by  showing  the  proceedings  in  court  in  connection  with  it, 
though  I  am  inclined  to  think,  as  the  counsel  for  the  sheriff 
claims,  that  the  assignment  is  defective.  But,  be  that  as  it 
may,  the  sheriff  is  not  to  be  subjected  to  an  action  like  this, 
for  false  imprisonment,  because  he  refused  to  discharge  the 
plaintiff  from  imprisonment  upon  this  order,  especially 
after  the  plaintiff  was  advised  that  the  order  was  defective 
by  the  legal  gentleman  who  was  acting  for  the  sheriff,  that 
gentleman  having,  by  letter,  upon  the  previous  day,  advised 
the  plaintiff  that  there  were  some  irregularities  in  the  order 
of  discharge  that  had  been  filed  with  the  sheriff  which 
rendered  the  validity  of  the  discharge  questionable,  and 
requested  him  to  call  at  his  (Mr.  Graham's)  office  in  rela- 
tion to  it.  It  was' an  easy  matter,  if  all  the  previous  pro- 
ceedings w-ere  regular,  to  have  had  the  order  entered  in  the 
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usual  way,  as  an  order  of  the  court,  and  to  obtain  a  copy  of 
it  authenticated  by  the  clerk  in  the  ordinary  form.  This  it 
appears  the  plaintiff  did  not  do,  and  being  retaken  within 
the  jail  limits  on  a  remand,  he  brought  this  action  for  false 
imprisonment. 

As  it  did  not  appear  on  its  face  that  this  discharge  was 
an  order  of  the  court,  the  sheriff  was  not  bound  to  ascer- 
tain whether  it  was,  or  to  examine  to  see  upon  what  pro- 
ceedings it  was  founded  (JEarl  v.  Camp,  16  Wend.  562,  in 
which  case,  the  court  say  "that,  in  general,  ministerial 
officers  ought  not  to  look  beyond  the  process,  and  in  no 
case  need  they  do  so").  The  sheriff  did  all  that  he  was 
required  to  do,  when  both  by  the  under  sheriff  and  by  his 
legal  adviser,  he  called  the  plaintiff's  attention  to  the  irregu- 
larity appearing  on  the  face  of  the  process. 

I  think,  therefore,  that  the  action  was  properly  dismissed 
and  that  the  judgment  by  the  judge  at  Special  Term  should 
be  affirmed. 

J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed. 


VASHTI   F.    MILDEBERGER,  Plaintiff,   against  OLIVER  H. 
MILDEBERGER,  Defendant. 

(Decided  June  25th,  1883,  and  January  21st,  1884. ) 

In  an  action  by  a  wife  against  her  husband  for  separation  from  bed  and 
board,  judgment  was  rendered  granting  such  separation,  allowing  to 
plaintiff,  as  alimony,  a  yearly  sum  equal  to  one  half  the  aggregate  net 
incomes  of  the  parties,  and  adjudging  that,  to  make  plaintiffs  income 
equal  to  one  half  such  aggregate  net  income,  defendant  should  pay  to 
plaintiff  a  specified  sum  per  annum  from  the  time  of  the  commencement 
of  the  action,  the  amount  so  to  be  paid  by  him  to  be  diminished  or  in- 
creased annually,  if  necessary,  in  order  to  preserve  the  equality  of  their 
respective  incomes;  and  provision  was  made  for  subsequent  applications 
to  the  court,  by  plaintiff,  for  the  enforcement  and  security  of  the  alimony 
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awarded,  and  by  defendant,  to  modify  the  judgment,  in  respect  to  the 
past  alimony,  by  showing  his  pecuniary  inability  to  comply  therewith. 
Such  application  on  the  part  of  defendant  was  made  by  him,  and  the 
judgment  was  thereupon  amended  by  relieving  him  from  the  payment  of 
the  alimony  from  the  time  of  commencement  of  the  action,  as  ordered, 
on  account  of  his  inability  to  pay  the  same,  and  fixing  the  date  of  the 
judgment  as  the  time  from  which  he  should  pay  alimony.  Held,  that 
the  provision  respecting  back  alimony  having  been  thus  expunged  from 
the  judgment,  payment  thereof  could  not  be  enforced  upon  defendant 
subsequently  becoming  able  to  pay  it  by  inheriting  a  large  sum  of  money 
and  other  property;  but  that,  his  income  being  thereby  increased,  his 
annual  payment  to  plaintiff  should  be  increased  to  a  sum  sufficient  to 
equalize  their  respective  incomes.  Under  the  provision  of  the  judgment 
for  such  increase  it  was  immaterial  whether  the  increase  in  defendant's 
income  was  due  to  the  appreciation  of  property  which  he  had  at  the  time 
of  the  judgment,  or  to  property  subsequently  acquired ;  and  such  pro- 
vision was  proper,  as  the  relation  of  husband  and  wife  between  the 
parties  still  existed. 

APPEALS  from  orders  of  this  court  entered  upon  motions 
to  enforce  payment  of  alimony  under  a  judgment  of  separa- 
tion from  bed  and  board. 


Judgment  was  rendered  in  the  action  on  March  17th, 
1878,  separating  the  parties  from  bed  and  board,  and  allow- 
ing, as  alimony,  to  plaintiff,  a  yearly  sum  equal  to  one  half 
the  aggregate  net  incomes  of  the  parties,  to  be  diminished  or 
increased  annually,  if  necessary,  in  order  to  preserve  the 
equality  of  income.  The  judgment  further  provided  that 
such  alimony,  at  the  rate  of  $1,000  per  annum,  should  be 
paid  to  plaintiff  by  defendant  from  February  19th,  1874, 
the  date  of  the  commencement  of  the  action.  Provision 
was  also  made  for  the  plaintiff  applying  to  the  court  for 
such  remedies  as  she  might  be  advised  were  necessary  and 
proper  for  the  protection  of  the  rights  and  the  enforcement 
and  security  of  the  allowance  or  alimony  awarded  ;  and  for 
the  defendant  applying  to  the  court,  on  motion,  to  modify 
the  judgment  in  respect  to  the  past  alimony,  by  showing 
his  pecuniary  inability  to  comply  therewith. 

Defendant  subsequently  applied  to  the  court,  on  motion, 
for  a  modification  of  the  decree,  fixing  the  date  of  the 
decree  as  the  time  from  which  alimony  should  be  payable, 
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so  as  to  relieve  him  from  the  payment  of  past  or  back  ali- 
mony, alleging  his  pecuniary  inability  to  pay  the  same.  An 
order  was  accordingly  made  on  June  16th,  1878,  modifying 
and  amending  the  judgment  by  relieving  defendant  from 
the  payment  of  any  alimony  from  February  19th,  1874,  to 
the  date  of  the  decree,  and  releasing  defendant  from  the 
payment  thereof,  and  further  amending  and  modifying  the 
judgment  by  fixing  the  date  of  said  decree  or  judgment  as 
the  time  from  which  defendant  should  pay  alimony. 

On  January  19th,  1882,  plaintiff  moved  the  court  that 
defendant  be  compelled  to  pay  the  sum  of  $4,077.78,  back 
alimony  accruing  between  February  19th,  1874,  and  the 
date  of  the  decree,  with  interest;  that  he  be  compelled  to 
make  a  sworn  and  detailed  statement  of  his  income  from 
September  17th,  1880,  and  pay  to  plaintiff  any  amount  that 
might  be  found  necessary  to  equalize  the  incomes  of  the 
parties  in  accordance  with  the  decree  of  March  17th,  1878 ; 
that  he  be  compelled  to  give  security  for  the  payment  of 
any  alimony  the  court  had  ordered  or  might  order  ;  that  his 
personal  property  and  the  rents  and  profits  of  his  real 
property  be  sequestered  and  a  receiver  thereof  be  appointed  ; 
and  for  other  relief. 

The  papers  on  which  the  motion  was  made  showecl  that 
defendant,  since  the  making:  of  the  said  order  modifying 
and  amending  the  judgment,  had  inherited  a  large  sum  of 
money  and  other  property,  and  had  acquired  sufficient 
means  to  enable  him  to  pay  such  back  alimony. 

The  motion  so  far  as  it  related  to  the  payment  of  back 
alimony  was  denied,  and  all  other  questions  were  reserved 
until  after  the  report  of  a  referee  appointed  to  ascertain  and 
report  to  the  court  the  money,  properties  and  income  re- 
ceived by  the  respective  parties  since  September  17th,  1880. 
From  so  much  of  the  order  entered  upon  this  decision  as 
denied  the  motion  for  payment  of  back  alimony,  plaintiff 
appealed. 

S.  M.  Whitehead,  for  appellant. — The  decree  was  an  ad- 
judication that  the  plaintiff  was  entitled  to  have  from  the 
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defendant  a  sum  sufficient  to  equalize  the  incomes  of  the 
respective  parties ;  that  there  was  due  at  the  date  of  decree 
$4,077.78,  and  the  defendant  was  directed  to  pay  the  amount. 

There  has  been  no  decree,  order,  or  amendment,  by  which 
it  has  been  determined  that  the  plaintiff  was  not  justty, 
equitably,  nor  legally  entitled  to  it.  It  has  never  been  de- 
cided, nor  decreed,  that  the  money  was  not  due.  In  that 
respect  the  judgment  remains  unimpaired,  fixed  and  abso- 
lute, as  the  final  judgment  of  the  court. 

The  defendant  applied  for  a  modification  of  the  decree, 
and  it  was  modified  and  amended,  not  by  determining  that 
the  money  was  not  due  the  plaintiff,  but  by  relieving  the 
defendant  from  that  provision  in  the  decree  which  directed 
him  to  pay,  under  which  he  might  have  been  imprisoned  if 
he  had  failed  to  pay. 

The  question,  therefore,  now,  for  the  first  time  is  pre- 
sented to  the  court,  whether  the  defendant,  having  the 
means,  should  not  be  required  to  pay  that  which  they  have 
decreed  that  he  owes,  and  that  the  plaintiff  should  justly 
receive  from  him. 

The  amendment  of  the  decree  only  deprived  plaintiff  of 
her  remedy.  It  did  not  destroy  her  right,  and  the  remedy 
should  now  be  restored. 

P 

The  decree  reserved  to  the  plaintiff  the  privilege  of  ap- 
plying to  the  court  thereafter  "for  such  remedies  as  she  may 
be  advised  are  necessary  and  proper  for  the  protection  of 
her  rights  and  the  enforcement  and  security  of  her  alimony." 

Wheeler  H.  PecJcham,  for  respondent. — Defendant  cannot 
be  compelled  to  pay  the  back  alimony,  even  though  he  is 
now  pecuniarily  able  to  pay  it.  The  order  relieving  him 
from  its  payment  is  plain,  absolute  and  unconditional.  No 
power  lies  in  the  court  to  act  as  to  that  back  alimony  ex- 
cept under  the  decree,  and  under  it  defendant  has  been  for- 
ever relieved  (59  N.  Y.  212;  18  Hun  466). 

The  claim  that  it  was  the  court's  intention,  when  reliev- 
ing defendant  by  that  order,  to  restore  the  liability  in  case 
he  became  able  to  pay,  cannot  be  sustained.  If  such  had 
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been  its  intention  it  would  have  made  such  provision  in 
the  order. 


J.  F.  DALY,  J. — When  by  the  order  of  June  16th,  1878, 
the  judgment  was  amended  by  fixing  as  the  date  from  which 
alimony  was  payable  the  date  of  the  judgment,  March  17th, 
1878,  instead  of  the  date  of  the  commencement  of  the  action, 
February  19th,  1874,  the  provision  as  to  back  alimony 
was  expunged  from  the  judgment  of  separation  as  com- 
pletely as  if  it  had  never  been  incorporated  therein. 

There  was,  therefore,  no  basis  for  plaintiff's  motion  to 
compel  payment  of  back  alimony,  since  there  was  no  judg- 
ment or  record  awarding  it.  The  motion  was  properly 
denied,  and  the  order  appealed  from  should  be  affirmed, 
with  costs. 

CHAKLES  P.  DALY,  Ch.  J.,  and  BEACH,  J.,  concurred. 
Order  affirmed,  with  costs. 

Upon  the  reference  to  ascertain  the  mone}',  properties  and 
income  received  by  the  respective  parties  since  September 
17th,  1880,  pending  which  the  other  questions  arising  upon 
plaintiff's  motion  were  reserved,  the  referee  reported  the 
amount  of  income  received  by  plaintiff  since  that  date,  and 
that  defendant  had  refused  through  his  counsel  to  submit 
any  proof  concerning  his  income. 

This  report  was  confirmed,  and  an  order  entered  thereupon 
denying  plaintiff's  motion,  the  court  holding  that  it  was 
for  her  to  show  such  increase  or  decrease  of  the  respective 
incomes  as  would  entitle  her  to  the  relief  asked  for ;  but  at 
the  same  time  an  order  was  granted  that  defendant  show 
cause  why  the  case  should  not  be  sent  back  to  the  referee 
for  further  proof,  and  on  the  return  of  the  order  to  show 
cause  it  was  so  sent  back.  After  taking  further  proofs,  the 
referee  made  a  report  as  to  the  property  and  income  of  the 
respective  parties,  which  was  confirmed,  and  an  order  was 
entered  thereupon  determining  the  amounts  of  the  income 
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and  property  received  by  the  parties  respectively,  adjudg- 
ing that  income  received  by  defendant  from  property  ac- 
quired since  the  decree  was  subject  to  the  provision  therein 
for  equalization  of  incomes,  and  fixing  the  increased  amount 
to  be  paid  by  defendant  to  plaintiff  for  such  equalization  of 
incomes ;  and  denying  so  much  of  the  motion  as  asked  for 
security  by  defendant  for  the  payment  of  the  alimony,  the 
sequestration  of  his  property  and  the  appointment  of  a  re- 
ceiver thereof.  Defendant  appealed  both  from  the  order 
sending  the  case  back  to  the  referee,  and  from  the  order  in- 
creasing the  amount  of  alimony ;  and  plaintiff  appealed 
from  a  part  of  the  latter  order,  covering  the  decision  that 
the  money  and  property  received  by  defendant  subsequent 
to  the  decree  did  not  constitute  income. 

H.  M.  Whitehead,  for  plaintiff.  —  The  whole  sum  of 
$65,566.29,  received  by  defendant,  should  be  deemed  in- 
come and  divided  as  provided  by  the  decree.  Defendant's 
acts  and  his  testimony  show  that  he  has  not  treated  and 
does  not  intend  to  treat  these  moneys  and  bonds  as  prin- 
cipal, and  have  settled  their  character  as  income. 

Assuming  that  the  bonds  are  to  be  considered  as  capital, 
defendant  has  determined,  by  his  failure  to  invest  the 
$24,566.29  of  moneys,  and  use  of  $9,000  thereof,  that  the 
moneys  were  income  and  not  capital.  Plaintiff  should  have 
been  awarded  one  half  of  the  moneys,  or  at  the  very  least, 
a  sum  equivalent  to  that  appropriated  by  defendant. 

The  order  sending  the  case  back  to  the  referee,  from 
which  defendant  appeals,  was  discretionary,  and  properly 
made.  If  not,  the  acceptance  of  costs  under  it,  and  volun- 
tarily proceeding  with  the  reference,  estops  the  defendant 
from  objecting. 

Property  acquired  after  a  limited  divorce  is  subject  to 
the  wife's  equity,  and  liable  for  her  support,  in  the  same 
manner  and  to  the  same  extent  as  that  acquired  before. 
Kamp  v.  Kamp  (59  N.  Y.  212)  and  Park  v.  Park  (18  Hun 
466)  were  both  cases  of  absolute  divorce,  and  the  principle 
there  asserted  has  no  application  in  cases  of  limited  divorce 
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(Kamp  v.  Kamp,  59  N.  Y.  221 ;  2  Bishop  Marriage  and  Di- 
vorce, §  448;  Sparhawkv.  Sparhawk,  120  Mass.  390;  Covell 
v.  Covell,  2  Eng.  L.  R.  411). 

The  property  of  the  defendant  should  be  sequestered  and 
a  receiver  thereof  appointed  for  the  protection  of  the  plaint- 
iff's rights. 

Wheeler  II.  Pechham,  for  defendant. — Plaintiff's  alimony 
cannot  be  increased  because  of  defendant's  increased  income 
from  property  received  since  the  decree  was  entered.  The 
provision  of  the  decree  as  to  equalization  of  income  had 
reference  to  the  property  the  parties  then  had,  and  did 
not  and  could  not  relate  to  after  acquired  property  (Kamp 
v.  Kamp,  59  N.  Y.  212  ;  Park  v.  Park,  18  Hun  466). 

Even  if  the  decree  as  to  alimony  is  held  to  relate  to  after 
acquired  property,  this  application  has  been  entertained  and 
denied  by  the  order  of  May  5th,  1882. 

The  court  had  no  authority  to  send  the  case  back  to  the 
referee  after  and  in  view  of  the  order  of  May  5th,  1882,  de- 
nying plaintiff's  motion. 

If  the  decree  does  relate  to  after  acquired  property  and 
income  therefrom,  the  moneys  and  securities  received  by 
defendant  by  the  death  of  his  sister  are  not  income,  as 
plaintiff  claims.  They  are  principal;  and  only  the  income 
derived  from  them,  if  anything,  is  subject  to  the  provisions 
of  the  decree. 

CHARLES  P.  DALY,  Chief  Justice. — There  is  no  ground 
for  the  appeal  from  the  order  referring  the  case  back  to  the 
referee,  to  take  further  proof  in  the  matter  of  the  equali- 
zation of  the  income  of  the  parties.  No  proof  was  given 
on  the  previous  application  of  the  defendant's  income,  it 
being  the  impression  of  the  plaintiffs  attorney  that  each 
party  would  be  required  to  prove  their  respective  incomes, 
as  matters  especially  within  their  knowledge,  which  was 
also  the  view  taken  by  the  referee  ;  and  as  the  defendant 
refused  to  give  any  proof  of  his  income,  the  report  was 
made  by  the  referee  to  the  court  without  any  evidence  upon 
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the  subject,  and  that  being  the  case,  the  plaintiff's  motion 
for  an  increase  of  alimony  was  necessarily  denied.  The 
judge,  however,  by  whom  the  application  was  denied,  gave 
the  plaintiff,  on  the  day  when  the  order  denying  the  motion 
was  entered,  an  order  to  show  cause  why  the  case  should 
not  be  sent  back  to  the  referee  for  further  proof,  and  to 
enable  the  plaintiff  to  obtain  this  relief  he  stayed  the 
defendant's  proceedings  for  twenty  days,  and  upon  hear- 
ing the  motion  granted  the  application  upon  terms ;  the 
payment  of  the  costs  of  the  motion  and  of  the  referee's 
fees.  Whether  such  a  motion  should  be  granted  or  not  was 
a  matter  of  discretion  ;  and  there  is  nothing  in  the  papers 
to  show  that  it  was  such  an  improper  exercise  of  discretion 
as  to  require  the  court  on  appeal  to  reverse  the  order. 

The  judgment  granting  the  divorce  from  bed  and  board 
provided  that  the  defendant  should  pay  to  the  plaintiff,  as 
a  suitable  allowance  for  alimony  for  her  separate  mainte- 
nance from  his  income,  a  sum  sufficient  to  make  one  half  of 
the  aggregate  net  income  of  the  plaintiff  and  of  the  defend- 
ant, and  as  the  plaintiff's  income  at  that  time  was  $2,700, 
and  the  net  income  of  the  defendant  $4,700  per  year,  it  was 
ordered  that  the  defendant  pay  to  the  plaintiff  annually 
$1,000.  The  judgment  also  provided  that  the  amount  to 
be  paid  by  the  plaintiff  might  be  increased  or  diminished 
annually,  if  necessary,  in  order  to  preserve  the  equality  of 
the  respective  incomes;  and  contained  a  further  provision, 
that  the  plaintiff  should  be  at  liberty  to  apply  to  the  court 
thereafter  for  such  remedies  as  she  might  be  advised  were 
necessary  and  proper  for  the  protection  of  her  rights  and 
the  enforcement  and  security  of  the  alimony  allowed  her ; 
and  that  the  defendant  should  also  have  liberty  to  apply  to 
the  court  to  modify  the  judgment  in  respect  to  the  payment 
of  past  alimony  by  showing  his  pecuniary  inability  to  do  so, 
which  application  was  made  by  him,  and  his  inability  being 
shown,  the  provision  respecting  past  alimony  was  expunged 
from  the  judgment;  a  matter  which  this  court,  in  affirming 
at  the  present  term  the  order  of  Judge  VAN  BRUNT,  has 
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refused  to  reconsider  upon  the  proof  offered  that  he  is  now 
able  to  pay  the  past  alimony. 

The  judgment  contemplated  that  there  might  be  there- 
after an  increase  or  diminution  of  the  income  of  either 
part}',  and  the  right  of  either  to  make  a  future  application 
was  based  simply  upon  the  fact  of  an  increase  or  of  a  dim- 
inution of  income.  There  is  nothing  in  the  judgment  to 
denote  that  it  meant  income  from  property  which  both  par- 
ties then  possessed,  and  was  not  to  include  income  from 
property  which  either  of  them  might  thereafter  acquire.  The 
object  of  this  provision  was  to  preserve  the  equality  of  their 
respective  incomes,  and  it  applied  alike  to  an  increase  of  the 
income  of  either  the  wife  or  the  husband,  for  if  the  wife's 
income  should,  through  subsequently  acquired  property  or 
otherwise,  be  largely  increased,  the  court,  in  accordance  with 
this  provision,  could  diminish  proportionably  the  amount  of 
alimony  payable  by  the  husband.  In  Holmes  v.  Holmes  (4 
Barb.  295),  there  was  a  decree  of  separation  from  bed  and 
board,  and  the  wife,  having  afterwards  acquired  by  legacy 
property  amply  sufficient  for  her  support,  the  husband  was 
relieved  from  any  further  payment  of  alimony  under  the 
decree.  And  in  Whispell  v.  WhispeH  (4  Barb.  217),  in 
which  a  separation  was  decreed  for  inhuman  treatment,  as 
the  wife  had  an  annual  income  from  her  dower  right  in  the 
farm  of  her  former  husband,  the  payment  of  alimony  was 
not  imposed  upon  the  husband.  In  such  separations  the 
general  rule  is,  that  the  court  may,  during  the  separation, 
on  any  material  change  of  the  circumstances  of  the  parties, 
increase  or  diminish  the  amount  of  the  alimony  (Bishop  on 
Marriage  and  Divorce,  §§  593,  562  1st  ed. ;  Westmeath  v. 
Westmeath,  3  Knapp  42  ;  Pemberton  v.  Pemberton,  2  Notes 
of  Cases  17). 

The  defendant  relies  upon  the  decision  of  the  Court  of 
Appeals  in  Kamp  v.  Kamp  (59  N.  Y.  212),  and  that  of 
Park  v.  Park  (18  Hun  466),  decided  by  the  Supreme 
Court  in  conformity  with  Kamp  v.  Kamp,  for  the  proposi- 
tion which  he  submits  that  the  decree  in  this  case,  in  the 
provision  which  it  made  in  respect  to  alimony,  had  refer- 
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ence  to  the  property  which  the  parties  then  had,  and  did 
not  and  could  not  relate  to  after-acquired  property.  But 
Kamp  v.  Kamp  was  a  very  different  case  from  this.  It  was 
a  decree  dissolving  the  marriage  contract,  and  as  the  par- 
ties, from  the  time  of  the  rendering  of  such  a  judgment 
were  no  more  husband  and  wife,  and  had  no  claim  upon 
each  other  growing  out  of  the  relations  theretofore  existing 
between  them,  the  court  held  that  the  jurisdiction  of  the 
court  over  the  subject  matter  of  the  action,  and  over  the 
parties  to  it,  terminated  with  the  entry  of  a  judgment  of 
this  final  character,  except  as  to  what  might  be  given  by 
the  judgment ;  and  as  the  court  decreed  a  separation  a  vin- 
culo,  and  made  no  provision  for  alimony,  but  on  the  con- 
trary decided  adversely  to  the  plaintiff's  claim  to  it,  the 
judgment  was  held  to  have  been  final,  not  only  as  a  matter 
actually  determined,  but  as  to  every  other  matter  which  the 
parties  might  litigate  in  the  cause,  and  which  they  might 
have  had  decided.  The  decision  was  put  by  Judge  ALLEN, 
who  delivered  the  opinion  of  the  majority  of  the  court, 
upon  this  broad  ground,  and  not  upon  the  provisions  in  the 
Revised  Statutes  regulating  divorces,  applying  to  the  case 
the  rule  laid  down  in  Le  Guen  v.  Grouverneur  (1  Johns. 
Gas.  436),  that  the  judgment  being  final  in  its  nature  the 
parties  were  forever  concluded  as  to  the  matters  determined 
in  it.  He  held  that  the  plaintiff  was  effectually  cut  off 
from  all  alimony  by  the  judgment  itself,  and  that,  when  the 
judgment  was  pronounced,  the  court  lost  all  jurisdiction 
over  the  defendant  for  every  purpose  except  to  enforce  the 
judgment. 

Judge  GEOVER,  who  delivered  the  dissenting  opinion,  also 
regarded  the  judgment  as  final,  but  relied  especially  upon 
the  statutory  regulations  in  actions  for  divorces,  adverting 
particularly  to  the  45th  section  of  the  3d  article  of  2  Re- 
vised Statutes  145,  regulating  divorces  dissolving  the  mar- 
riage contract,  which  provides  that  in  decrees  dissolving  the 
marriage,  on  complaint  of  the  wife,  a  further  decree  may  be 
made  compelling  the  husband  to  provide  for  the  mainte- 
nance of  the  children,  and  for  the  support  of  the  wife,  "as 
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the  court  should  deem  just,  having  regard  to  the  circum- 
stances of  the  parties  respectively"  which  Judge  GROVER 
very  properly  construed,  in  such  a  judgment,  as  meaning 
the  circumstances  of  the  parties  when  the  judgment  dis- 
solving the  marriage  tie  was  rendered ;  holding  that,  if  the 
husband,  after  dissolution  of  the  marriage  by  a  final  judg- 
ment of  this  nature,  acquired  property,  the  former  wife  was 
not  entitled  to  any  increase  in  her  allowance,  nor  could  the 
husband  claim  exemption  from  payment  of  what  was  re- 
quired, by  such  a  judgment,  on  account  of  subsequent 
losses,  any  more  than  exemption  from  the  payment  of  any 
other  judgment  which  might  have  been  rendered  against 
him;  and  in  the  per  curiam  opinion,  on  denying  the  motion 
for  re-argument,  the  decision  of  the  court  was  put  upon  the 
ground  that  the  former  action  had  been  finally  terminated 
by  the  judgment,  without  the  allowance  of  alimony  or  the 
reservation  of  that  question  as  to  alimony  for  future  con- 
sideration or  reserving  leave  to  the  plaintiff  to  apply  for 
alimony  on  the  foot  of  the  judgment. 

Judge  GROVER  was  careful  to  state  in  his  opinion  that 
cases  like  this  where  a  separation  from  bed  and  board  is 
decreed  were  not  at  all  analogous,  because  in  such  separa- 
tions the  relation  of  husband  and  wife  still  continues;  the 
rights  and  duties  resulting  therefrom  being  merely  sus- 
pended by  the  judgment;  whereas,  in  divorces  a  vinculo, 
that  relation  is  terminated  by  the  decree,  and  the  future 
relations  of  the  parties  are  as  though  no  marriage  between 
them  had  ever  occurred.  The  statutory  provisions  in  the 
two  cases,  moreover,  are  different.  In  the  3d  article  regu- 
lating divorces  dissolving  the  marriage  contract  (2  Rev. 
Stat.  144),  the  enactment  is  (§  45),  that  the  court  ma}r, 
after  decreeing  a  dissolution  of  the  marriage  contract,  make 
a  further  decree  compelling  the  husband  to  provide  for  the 
maintenance  of  the  children,  and  such  suitable  allowance 
for  the  support  of  the  wife,  as  the  court  may  deem  just, 
having  regard  to  the  circumstances  of  the  parties  respectively, 
but  the  enactment  in  the  4th  article  relating  to  separation, 
or  limited  divorces  (2  Rev.  Stat.  146,  §  54),  is  different  and 
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much  broader.  It  is  that,  upon  decreeing  such  a  separation, 
the  court  may  make  such  further  decrees  as  the  nature  and 
circumstances  of  the  case  may  require,  and  may  make  such 
order  and  decree  for  the  suitable  support  of  the  wife  and 
her  children,  by  the  husband,  out  of  his  property,  as  may 
appear  just  and  proper. 

There  is,  therefore,  in  this  case  not  only  this  distinction 
between  it  and  a  judgment  dissolving  the  marriage  tie,  but 
the  judgment  here  expressly  provided  for  increasing  or 
reducing  the  plaintiff's  alimony  thereafter,  in  the  future  event 
of  an  increase  or  diminution  of  their  respective  incomes ; 
and  in  this  feature  comes  distinctly  within  the  reservation 
or  exception  adverted  to  by  the  Court  of  Appeals  in  the 
per  curiam  opinion  before  referred  to. 

The  judgment  provided  that  thereafter  "the  amount  to 
be  paid  by  the  defendant  might  be  diminished  or  increased 
annually,  if  necessary,  in  order  to  preserve  the  equality  of 
their  respective  incomes."  What  the  referee  had  to  ascer- 
tain, therefore,  was  whether  the  respective  incomes  had 
increased  or  diminished ;  which  he  did.  It  was  found  that 
the  income  of  both  had  increased  ;  and  whether  the  increase 
in  the  defendant's  income  was  due  to  the  appreciation  of 
property  which  he  had  at  the  time  of  the  decree,  or  to 
property  subsequently  acquired,  was  wholly  immaterial. 

The  judgment  makes  no  provision  for  such  a  distinction. 
It  refers  only  to  a  future  increase  or  diminution  of  their  re- 
spective incomes.  It  drew  no  distinction  as  to  the  sources 
from  which  their  incomes  were  or  might  be  derived ;  nor  did 
it  predicate  anything  upon  events  that  might  thereafter  tran- 
spire, producing  an  increase  or  diminution  of  income.  It- 
provided  simply  for  an  annual  increase  or  diminution  of  the 
alimony  if  necessary  to  equalize  their  respective  incomes ; 
which  was  proper,  as  the  relation  of  man  and  wife  between 
them  still  existed,  and  the  parties  might  resume  their  former 
relation  upon  producing  satisfactory  evidence  to  the  court 
of  their  reconciliation  (2  Rev.  Stat.  §  56,  p.  147).  The 
referee  reported  the  amount  of  the  increase  in  both  up  to 
September  llth,  1880,  and  upon  his  report  the  court  ordered 
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that  the  defendant  should  pay  to  the  plaintiff  $447  for  the 
equalization  of  their  incomes  between  September  llth, 
1880,  and  September  17th,  1882,  and  that  the  defendant, 
until  the  further  order  of  the  court,  should  continue  to  pay 
alimony  to  the  plaintiff,  for  the  equalization  of  their  re- 
spective incomes,  at  the  rate  of  $295.33  per  annum  from 
September  17th,  1882,  which  was  a  proper  equalization  of 
their  incomes  upon  the  evidence,  under  the  provision  in  the 
judgment. 

The  facts  disclosed  in  the  evidence  are  not  of  a  character 
to  call  for  the  appointment  of  a  receiver  or  to  require  the 
defendant  to  give  security  for  the  amount  to  be  hereafter 
paid  to  the  plaintiff. 

The  order  appealed  from  by  both  parties  should  be 
affirmed. 

J.  F.  DALY,  J. — I  concur  in  affirming  the  order  appealed 
from. 

BEACH,  J.,  concurred. 
Order  affirmed. 


WILLIAM   H.  MORGAN,  Respondent,  against  LAUEEN  C. 
WOODRUFF,  Appellant. 

(Decided  June  25th,  1883.) 

One  of  the  bail  for  defendant  in  an  action  agreed  to  pay  the  attorney  for 
plaintiff  a  certain  sum  of  money  if  he  would  discontinue  the  action, 
and  the  action  was  thereupon  discontinued,  the  plaintiffs  attorney  hav- 
ing been  previously  authorized  by  his  client  to  discontinue  it  without 
costs.  Held,  that  the  agreement  was  not  void,  either  under  the  Statute 
of  Frauds  because  not  in  writing,  or  as  opposed  to  public  policy. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the   city  of  New  York,  affirming  a  judg- 
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inent  of  that  court  entered  upon  the  verdict  of  a  jury  and 
an  order  denying  a  motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Henry  Thompson  and  F.  J.  Fithian,  for  appellant. — The 
contract  on  which  this  judgment  was  recovered  was  an 
agreement  to  pay  $1,000  of  the  fees  due  plaintiff  from  Ho- 
mer Cook,  his  client,  in  Chicago.  This  is  clear  and  uncon- 
tradicted  from  the  pleadings  and  from  the  evidence.  Upon 
the  evidence  and  the  pleadings  there  can  be  no  question 
that  plaintiff's  recovery,  if  he  is  entitled  to  any,  must  be 
upon  the  promise  to  pay  the  debt  due  from  Cook  for  legal 
services.  Recovery  must  be  secundum  allegata  et  probata 
(Brazill  v.  Isham,  12  N.  Y.  9 ;  McKyring  v.  Bull,  16  N.  Y. 
297  ;  Quin  v.  Lloyd,  41  N.  Y.  352 ;  Boyd  v.  Weeks,  2  Denio 
321). 

The  contract  is  void  by  the  Statute  of  Frauds  (3  R.  S., 
Part  II.,  c.  7,  tit.  2,  §  2,  p.  221,  5th  ed. ;  Duffy  v.  Wunscli, 
42  N.  Y.  243 ;  Mallory  v.  Gillett,  21  N.  Y.  413 ;  Brown  v. 
Weber,  38  N.  Y.  187 ;  Jackson  v.  Rayner,  12  Johns.  291 ; 
Nelson  v.  Boynton,  3  Mete.  396 ;  Fish  v.  Hutchinson,  2  Wils. 
94 ;  Pfeiffer  v.  Adler,  37  N.  Y.  164). 

The  learned  judge  was  in  error  in  holding  that  "the 
promise  made  by  defendant  was  an  original  undertaking  on 
his  part  to  pay  a  debt  created  by  his  own  act,"  and  that  the 
promise  was  an  agreement  "  to  pay  $1,000  if  the  plaintiff 
would  perform  a  certain  service,  which  was  performed." 
The  agreement  had  no  elements  of  an  original  contract,  and 
was  not  so  regarded  by  any  of  the  parties  or  witnesses. 

But  if  the  promise  was  a  simple  hiring  of  Morgan  to 
enter  an  order  of  discontinuance,  a  recovery  of  $1,000  for 
such  service  cannot  be  sustained.  Such  a  promise  consti- 
tutes an  unconscionable  iniquitous  agreement  which  the 
court  ought  not  to  sustain,  especially  as  this  was  a  contract 
between  attorney  and  client  (Groodenough  v.  Spencer,  15 
Abb.  N.  S.  248)  ;  it  was  obtained  by  the  attorney  by  means 
of  a  fraudulent  concealment  of  the  facts ;  it  was  without 
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consideration ;  it  was  in  the  alternative,  and  there  does  not 
appear  to  have  been  a  breach  of  both  conditions ;  and  it 
was  illegal  and  void  as  against  public  policy  and  good  morals, 
because  involving  a  betrayal  of  the  fiduciary  relations  ex- 
isting between  plaintiff  and  Cook. 

Amasa  A.  Reel  field,  for  respondent. — The  agreement  was 
defendant's  own.  It  was  original,  absolute  and  unqualified. 
It  was  unconditional,  and  had  no  reference  to  the  default 
of  any  other  person  (Brown  v.  Weber,  38  N.  Y.  187,  189 ; 
Chase  v.  Day,  17  Johns.  114;  Darlington  v.  McCunn,  2  E. 
D.  Smith  411  ;  Malloryv.  Gillett,  21  N.  Y.  413).  In  Duffy 
v.  Wunsch  (42  N.  Y.  243),  and  other  cases  cited  by  defend- 
ants, there  was  no  consideration  moving  to  the  promisor. 
See  discussion  in  Emerson  v.  Slater  (22  How.  [U.  S.]  28). 

The  contention  that  the  contract  is  opposed  to  public 
policy,  in  that  plaintiff  acted  as  employee  of  both  parties, 
is  wide  of  the  facts.  Had  the  contract  been  for  the  rendi- 
tion of  services,  it  would  be  no  objection  to  its  validity,  as 
it  was  not  adverse  to  Morgan's  client,  whose  approval  of  it 
had  been  given  in  advance  (Rowe,  v.  Stevens,  53  N.  Y.  621). 

CHAKLES  P.  DALY,  Chief  Justice. — The  jury  have  found 
against  the  defendant  on  the  facts,  which,  upon  their  find- 
ing, are  as  follows : 

The  plaintiff  was  employed  by  Homer  Cook,  of  Chicago, 
the  assignee  for  a  bankrupt  institution,  to  bring  an  action 
in  this  state  against  George  C.  Smith  to  recover  $158,601.83, 
which  action  was  brought  in  the  Supreme  Court.  Smith 
was  arrested  in  the  action  and  held  to  bail  in  $200,000, 
which  was  subsequently  reduced  to  $100,000,  and  the  de- 
fendant, Woodruff,  and  another  party  became  his  bail. 
Smith  being  released  from  custody,  returned  to  Chicago, 
where  he  was  subjected  to  some  legal  procedure  instituted 
or  pending  there,  which,  it  would  seem,  rendered  the  prose- 
cution of  the  suit  of  less  importance  here,  as  the  assignee 
failed  to  supply  his  attorney  (the  plaintiff)  with  funds 
which  he  deemed  requisite  to  continue  the  prosecution  of 
the  action. 

VOL.  xn. — 14 
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The  defendant  obtained  an  order  requiring  security  for 
costs,  and  a  bond  for  $ 250  was  filed,  but  this  afterwards 
being  considered  inadequate,  an  application  was  made  to 
increase  the  security  to  $1,500.  The  judge  intimated  that 
he  would  grant  the  application,  but  gave  plaintiff  leave  to 
communicate  with  his  client,  who,  on  the  28th  of  March, 
was  advised  by  the  plaintiff  by  letter  of  what  had  occurred, 
in  which  he  stated  that  the  suit  would  be  dismissed  if  the 
additional  security  was  not  given,  with  a  heavy  judgment 
against  his  client,  Cook,  for  costs,  upon  which  the  defend- 
ant could  sue  Cook  in  Chicago ;  stating,  also,  that  from  his 
(Cook's)  long  silence  the  plaintiff  had  come  to  the  conclu- 
sion that  lie  did  not  wish  to  push  the  case ;  that  it  mierht 
have  been  tried  and  disposed  of;  and  calling  his  client's 
attention  to  his  (the  plaintiffs)  previous  application  for 
information  respecting  witnesses  that  could  and  would  come 
here,  declaring  that  he  (Cook)  would  certainly  be  defeated 
if  he  went  to  trial  without  evidence;  asking  for  instruc- 
tions, and  stating  that  he  believed  he  could  get  the  case  dis- 
continued by  consent  without  costs  to  either  party ;  and 
that  he  advised  that  course,  unless  his  client  wished  to  fur- 
nish the  additional  security  or  meant  to  abandon.  In  reply 
to  which,  Cook,  the  client,  telegraphed  to  him  to  discon- 
tinue, unless  directed  to  the  contrary  by  Mr.  Cooper,  who 
was  the  person  who  employed  the  plaintiff  to  bring  the  suit 
here.  Cooper  did  not  direct  the  plaintiff  to  the  contrary, 
and  on  the  llth  of  April  following  an  agreement  was  en- 
tered into  between  the  plaintiff  and  the  defendant,  Wood- 
ruff, by  which  Woodruff  agreed  that  he  would  pay  the 
plaintiff  $1,000  towards  the  plaintiffs  costs  in  the  action, 
which  were  greater  than  that  amount,  if  the  plaintiff  would 
discontinue  the  suit,  which  he  did,  and  an  order  to  that 
effect  was  entered. 

The  defendant  having  failed  to  pay  the  $1,000  this  action 
was  brought,  and  the  plaintiff,  upon  conflicting  evidence  as 
to  the  agreement,  obtained  a  verdict  for  that  amount,  upon 
which  judgment  was  entered. 

The  judgment   is    claimed   to   be    erroneous   upon   two 
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grounds :  first,  that  the  agreement  was  to  answer  for  the 
debt,  default  or  miscarriage  of  another,  and  not  being  in 
writing  was  void  by  statute;  second,  that  it  was  void  upon 
grounds  of  public  policy,  being  an  agreement  by  a  plaintiff's 
attorney  upon  a  consideration  paid  to  him  personally  by  the 
defendant's  bail  to  discontinue  the  action. 

Neither  of  these  grounds  is  tenable.  It  was  an  original 
and  not  a  collateral  undertaking,  in  which  the  consideration 
moved  from  the  promisor,  being  a  benefit  or  advantage 
derived  by  him,  in  being  released  as  bail  by  the  discontinu- 
ance of  the  action  (Mallory  v.  Gillett,  21  N.  Y.  413;  Duffy 
v.  Wunsch,  42  N.  Y.  243 ;  Emerson  v.  Slater,  22  How.  [U. 
S.]  28). 

There  was  nothing  in  the  agreement  making  it  void  on 
account  of  public  policy.  The  plaintiff  had  a  claim  for 
costs,  for  which  he  would  have  had  a  lien  upon  the  judg- 
ment, if  one  had  been  recovered  by  the  plaintiff,  or  for 
which  the  plaintiff  would  have  been  liable  to  him,  if  he  had 
been  defeated  in  the  action.  Before  the  agreement  was 
entered  into,  his  client  had  consented  that  the  plaintiff 
might,  if  he  could,  get  the  case  discontinued  by  consent, 
without  costs  to  either  party ;  and  this  is  substantially  what 
the  plaintiff  did.  His  client  was  released  by  the  discon- 
tinuance from  the  payment  of  any  costs  to  the  defendant, 
and  with  respect  to  his  liability  to  the  plaintiff  for  costs, 
that  liability  was  diminished  to  the  extent  of  -$1,000.  The 
agreement,  therefore,  entered  into  with  the  bail,  instead  of 
being  adverse  to  the  client's  interests,  was  beneficial  to  him, 
and  was  in  accordance  with  what  the  client  had  previously 
expressed  himself  willing  to  do  (Howe  v.  Stevens,  53  N.  Y. 
621). 

The  judgment  should  be  affirmed. 

BEACH,  J.,  concurred. 
Judgment  affirmed. 
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HENRY  STEDEKER,  Respondent,  against  HENRY  O. 
BERNARD,  Appellant. 

(Decided  June.  25th,  1883.) 

In  an  action  against  copartners  upon  a  check  made  in  their  firm  name 
payable  to  the  order  of  plaintiff,  the  answer  on  behalf  of  all  the  defend- 
ants set  up  that  one  of  them  individually  made  a  check  for  the  same 
amount,  but  whether  it  was  the  one  set  forth  in  the  complaint  they  had 
no  information  sufficient  to  form  a  belief;  and  that  the  check  so  made 
was  not  made  by  or  on  behalf  of  the  firm,  or  on  behalf  of  any  business 
transaction  or  dealing  of  the  firm,  but  by  such  defendant  for  his  own 
private  concern,  which  was  known  to  plaintiff  at  the  time  of  making 
and  delivering  the  check.  The  answer,  verification  being  required,  was 
verified  by  defendants'  attorney,  his  verification  setting  forth  that  he  had 
personal  knowledge  of  all  the  facts  set  up  in  the  answer,  from  conversa- 
tions which  he  had  with  the  defendant  stated  to  have  made  the  check. 
Held,  that  the  answer,  as  verified  by  the  attorney,  was  evasive  and  friv- 
olous, and  that  a  several  judgment  against  the  defendant  stated  to  have 
made  the  check,  leaving  the  action  to  proceed  as  against  the  others,  was 
proper. 

APPEAL  from  a  judgment  of  this  court  entered  upon  an 
order  directing  judgment  for  plaintiff  upon  an  answer  as 
frivolous,  as  against  one  defendant,  and  severing  the  action 
and  allowing  it  to  proceed  against  the  other  defendants. 

The  facts  are  stated  in  the  opinion.  See  also  the  report 
of  a  previous  decision  in  the  same  case,  10  Daly  466. 

James  M.  Smith,  for  appellant. 
John  Graham,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — This  is  an  appeal 
from  a  judgment  against  Henry  O.  Bernard,  which  brings 
under  review  the  order  by  which  judgment  was  directed  to 
be  entered  up  against  him.  The  action  was  originally 
brought  against  himself  and  two  others — Henry  K.  Taft 
and  Theodore  B.  Smart — as  partners  under  the  name  of 
H.  O.  Bernard  &  Co.,  to  recover  upon  a  check  for  $5,000, 
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made  by  H.  O.  Bernard  &  Co.  to  the  order  of  the  plaintiff. 
The  complaint  was  verified,  and  requiring  a  verified  answer, 
an  answer  for  all  the  defendants  was  put  in,  verified  by  A. 
H.  Nones,  as  their  attorney,  which  verification  sets  forth 
that  he  (the  attorney)  had  personal  knowledge  of  all  the 
facts  set  up  in  the  answer  from  conversations  which  he  had 
with  Bernard.  The  answer  thus  verified  by  the  attorney 
sets  up  that  on  the  day  of  the  date  of  the  check  sued  upon, 
the  defendant,  Henry  O.  Bernard,  individually  made  .a 
check  for  the  same  amount  ($5,000),  but  whether  the 
check  so  made  is  the  one  set  forth  in  the  complaint,  the 
defendants  had  no  information  sufficient  to  form  a  belief, 
and  that  the  check  so  made  by  Henry  O.  Bernard  was  not 
made  by  or  on  behalf  of  the  firm,  or  on  the  behalf  of  any 
business  transaction  or  dealing  of  the  firm  ;  that  the  firm 
never  owned  or  had  possession  or  any  interest  in  it,  or  ever 
indorsed  or  delivered  it  to  the  plaintiff  or  to  any  other  per- 
son ;  that  it  was  made  by  Henry  O.  Bernard  for  his  own 
private  concern  and  entirely  outside  of  the  business  trans- 
actions of  the  firm,  all  of  which  was  known  to  the  plaintiff 
at  the  time  of  the  making  and  delivering  of  the  check. 

Upon  this  answer  the  plaintiff  moved,  upon  affidavits,  for 
judgment  against  the  defendants  on  the  following  grounds : 
first,  because  the  verification  was  defective  ;  second,  that 
the  answer  was  frivolous  ;  third,  that  it  should  be  stricken 
out  as  sham  ;  and,  if  these  applications  were  denied,  that 
the 'plaintiff  should  have  leave  to  enter  up  a  separate  judg- 
ment against  the  defendant  Bernard.  The  motion  was 
granted.  An  order  was  made  directing  judgment  to  be 
entered  against  the  defendant  Bernard  for  the  amount  of 
the  check,  the  answer  presenting  no  defense  as  to  him,  and 
that  as  respects  the  other  two  defendants,  the  action  be 
severed  and  continued  as  against  them,  with  liberty  to  them 
to  put  in  an  amended  answer.  So  far  as  the  order  affects 
them  it  is  not  under  review,  as  they  have  taken  no  appeal 
from  it. 

The  only  question  is,  whether,  upon  the  answer,  it  was  a 
proper  order  as  against  the  defendant  Bernard. 
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The  answer,  as  verified  by  the  attorney,  was  evasive  and 
frivolous.  An  attorney  is  allowed  to  verify  an  answer 
where  all  the  material  allegations  in  it  are  within  his  per- 
sonal knowledge,  which  was  not  the  case  here.  He  could 
not  know,  so  as  to  verify  the  pleading,  from  the  conversa- 
tions which  he  had  with  Bernard,  that  the  defendants  had 
not  information  sufficient  to  form  a  belief  whether  the 
check  made  by  Bernard,  on  the  same  day,  and  for  the  same 
amount,  was  the  one  set  forth  in  the  complaint.  He  could 
not  swear  as  to  the  information  and  belief  of  the  other  de- 
fendants, from  his  conversations  with  Bernard,  even  if  he 
could  so  swear  with  respect  to  Bernard  himself. 

The  answer,  moreover,  did  not  state  whether  the  check 
referred  to  in  it,  as  given  by  Bernard,  was  signed  in  his 
name  individually,  or  in  the  name  of  the  firm  ;  and  if  the 
answer  did  not  refer  to  the  check  in  suit,  then  the  matter 
set  up  in  it  was  immaterial  and  constituted  no  answer ;  or 
if,  on  the  other  hand,  it  was  to  be  taken  as  referring  to  the 
check  set  forth  in  the  complaint,  then  it  was  an  admission 
on  the  part  of  Bernard  that  he  was  liable  individually  on  it 
to  the  plaintiff,  which  entitled  the  plaintiff  to  an  individual 
judgment  against  him.  Of  such  a  judgment  he  certainly 
could  not  complain,  as  the  judgment  was  entered  in  accord- 
ance with  his  own  statement  that  the  check  was  not  made 
by  or  on  behalf  of  the  firm,  but  "  for  his  own  private  con- 
cern, and  entirely  outside  of  the  business  transactions  of 
the  firm  ;  "  and  this  being  the  case,  it  could  make  no  differ- 
ence to  him  whether  the  judgment  was  entered  up  against 
him  individually  upon  this  motion,  or  deferred  until  it 
should  be  ascertained  whether  Taft  and  Smart  were  jointly 
liable  on  it ;  for  in  the  answer  it  is  not  claimed  that  they 
are,  but  on  the  contrary,  that  they  are  not. 

So  far  as  they  might  be  affected  by  allowing  the  action  to 
be  severed  and  continued  against  them,  they  have  acqui- 
esced in  the  order,  having  brought  no  appeal ;  but,  on  the 
contrary,  have  served  their  amended  answer  in  the  action  as 
so  severed  and  continued ;  and  it  does  not  lie  with  him, 
upon  this  appeal,  to  object  to  the  order  on  their  account. 
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Whether  the  answer  is  treated  as  sham  or  frivolous,  or  as 
setting  up  a  valid  defense  for  them,  the  result  to  him,  in 
either  case,  is  the  same.  He  cannot  claim  that  if  they  are 
held  to  be  liable  the  judgment  should  be  entered  up  jointly 
against  all,  that  he  may  have  the  benefit  of  their  co-liability 
on  the  judgment,  for  the  defense  set  up  by  him  in  the  joint 
answer  is  that  he  alone  is  liable,  having  made  the  check  for 
his  own  private  'benefit.  So,  as  I  have  said,  the  judgment 
is  entered  as  he  claimed  it  should  be,  as  an  individual  judg- 
ment against  himself. 

Formerly,  where  several  parties  were  sued  on  a  joint 
obligation  and  one  of  them  made  default  or  otherwise  ad- 
mitted his  liability,  no  judgment  could  be  entered  against 
him  individually,  for  no  recovery  could  be  had  in  the  action 
unless  a  joint  obligation  by  all  was  established  (Mitchell  v. 
Ostrom,  2  Hill  520  ;  Shirreff  v.  Wilkes,  1  East  48)  ;  and  if, 
upon  the  trial  of  the  issue  between  the  plaintiff  and  the 
defendants  who  appeared,  the  plaintiff  was  nonsuited,  hav- 
ing failed  to  show  a  joint  liability,  the  nonsuit  operated 
equally  for  the  benefit  of  the  defendant  who  had  not  ap- 
peared, the  judgment  of  nonsuit  being  a  judgment  for  all 
the  defendants.  But  the  Code  has  changed  this  and  pro- 
vided (§  1205)  that  where  the  action  is  against  several 
defendants  and  a  several  judgment  is  proper,  the  court  may 
in  its  discretion  render  judgment  against  one  or  more  of 
the  defendants,  or  require  the  plaintiff  to  take  such  a  judg- 
ment ;  and,  to  enable  it  to  render  the  judgment,  that  the 
court  may  direct  the  action  to  be  severed,  and  proceed 
against  the  others  as  the  only  defendants.  A  several  judg- 
ment was  proper  in  this  case ;  for  where  one  of  several 
partners  makes  a  note  in  the  name  of  the  firm  for  his  pri- 
vate benefit  only,  although  no  action  in  such  a  case  would 
lie  against  the  firm,  an  action  on  the  note  may  be  main- 
tained against  him  (Mitchell  v.  Ostrom,  supra).  And,  in 
such  a  case,  if  all  the  partners  are  sued  upon  the  note,  the 
judgment  may  be  entered  up  against  the  partners  who  made 
it,  and  the  suit  dismissed  as  to  the  others.  This  was  ex- 
pressly held  by  the  Court  of  Appeals,  in  Fielden  v.  Lahens 
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(2  Abb.  App.  Dec.  Ill),  to  be  the  effect  of  the  change  made 
by  the  136th  section  of  the  Code  of  1860,  which  was  not  as 
comprehensive  as  section  274  of  the  Code  of  1870,  which 
provided  that  the  court,  in  its  discretion,  might  render  judg- 
ment against  one  or  more  of  the  defendants,  and,  as  was 
done  in  this  case,  leave  the  action  to  proceed  against  the 
others ;  and  by  section  1205  of  the  present  Code,  above 
cited,  the  Code  is  made  still  more  comprehensive. 

But  in  addition  to  the  question  arising  upon  the  plead- 
ing, it  appeared  upon  the  motion,  in  connection  with  the 
pleading,  by  the  plaintiff's  affidavit,  that  Bernard  stated  to 
the  plaintiff  that  he  (Bernard)  was  the  H.  O.  Bernard  & 
Co.,  and  that  Taft  and  Smart  had  merely  a  working  inter- 
est in  the  business.  This  was  stated  by  him  in  reply  to  an 
inquiry  by  the  plaintiff  as  to  where  the  plaintiff  could  find 
Taft  and  Smart  to  serve  the  summons  on  them,  and  that 
Bernard  made  this  statement  was  not  denied  by  him  ;  the 
only  affidavit  read  on  his  behalf  being  one  by  the  book- 
keeper, that  the  firm  was  composed  of  Bernard,  Taft  and 
Smart,  which  did  not  amount  to  a  denial  that  Bernard  made 
to  the  plaintiff  the  admission  above  stated.  This  was  an 
additional  reason,  in  connection  with  the  pleading,  for 
ordering  a  judgment  to  be  entered  up  individually  against 
him. 

The  judgment  should  therefore  be  affirmed,  which  will 
dispose  alike  of  the  appeal  from  it  and  the  motion  to  dis- 
miss the  appeal. 

BEACH,  J.,  concurred. 
Judgment  affirmed.* 

*  A  motion  to  dismiss  an  appeal  from  the  judgment  entered  upon  this 
decision  was  denied  by  the  Court  of  Appeals,  October  26th,  1883  (see  93 
N.  Y.  589). 
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WILLIAM  B.  TULLIS,  Respondent,  against  CHESTER 
BUSHNELL  et  al.,  Appellants. 

(Decided  June  25th,  1883.) 

Where  an  action  is  settled  by  the  parties  to  it,  without  payment  of  compen- 
sation to  the  plaintiff's  attorney,  there  being  at  the  time  no  verdict, 
report,  decision  or  judgment  to  which  his  lien  may  attach,  he  cannot 
maintain  an  action  against  the  parties  to -the  original  action,  on  the 
ground  that  by  such  settlement  his  lien  upon  the  cause  of  action  has 
been  destroyed;  his  remedy  is,  with  leave  of  the  court,  to  prosecute  the 
original  action  to  establish  his  lien,  which  he  may  do,  under  section  66 
of  the  Code  of  Civil  Procedure,  without  showing  that  the  settlement  was 
fraudulent  as  to  him. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  plaintiff,  who  was  an  attorney  and  counselor  at  law, 
had  been  the  attorney  for  Chester  Bushnell,  who  was  one 
of  the  defendants  in  this  action,  in  a  former  action  brought 
by  Bushnell  against  the  other  defendants  in  this  action, 
which  former  action  was  settled  by  the  parties,  without 
making  payment  to  the  plaintiff  herein  of  his  compensation 
as  the  attorney  for  plaintiff  in  that  action  ;  whereupon  he 
brought  this  suit  against  all  the  parties  to  the  former  action 
to  recover  from  them  damages  for  such  settlement.  De- 
murrers to  his  complaint  were  overruled,  and  on  appeal  to 
the  General  Term  the  decision  of  the  Special  Term  over- 
ruling the  demurrers  was  affirmed.  Answers  to  the  com- 
plaint were  served  by  all  the  defendants,  pursuant  to  leave 
granted  on  overruling  the  demurrers,  and  at  the  trial 
thereon,  the  jury  found  a  verdict  for  plaintiff,  and  a  motion 
by  the  defendants  for  a  new  trial  was  denied.  From  the 
judgment  for  plaintiff  entered  on  the  verdict  and  the  order 
denying  the  motion  for  a  new  trial,  defendants  appealed  to 
the  General  Term. 


218  COURT  OF  COMMON  PLEAS. 

Tullis  r.  Bushnell. 

Henry  L.  Clinton,  for  appellants. 
William  B.  Tullis,  in  person,  respondent. 

VAN  BRUNT,  J. — I  do  not  see  upon  what  principle  the 
judgment  in  this  action  can  be  sustained. 

Prior  to  the  adoption  of  section  66  of  the  Code  of  Civil 
Procedure,  an  attorney  had  a  lien  for  his  costs  and  charges 
upon  the  papers,  deeds  and  other  evidences  of  debt  in  his 
hands  belonging  to  his  client,  and  also  upon  any  money 
which  he  might  have  collected  at  his  client's  request,  but 
he  had  no  lien  or  interest  whatever  in  the  cause  of  action 
by  reason  of  his  employment  to  prosecute  the  same. 

After  judgment  the  attorney  had  a  lien  thereon  to-  the 
extent  of  his  costs,  and  for  such  further  sum  as  the  client 
had  promised  to  pay  him  out  of  the  judgment  as  compen- 
sation for  his  services  ( Wright  v.  Wright,  70  N.  Y.  96 ; 
Couffhlin  v.  The  New  York  Central  £c.  R.  R.  Co.,  71  N. 
Y.  443). 

Before  judgment  the  parties  to  an  action  had  a  right  to 
settle  the  same  on  such  terms  as  they  might  agree  upon 
without  consulting  with  the  attorney  to  the  record,  provided 
they  acted  in  good  faith  and  had  no  intention  to  cheat  or 
defraud  the  attorney  out  of  his  costs ;  but  if  the  settlement 
was  entered  into  with  such  view,  then  the  court,  upon  the 
application  of  the  attorney,  would  interfere  and  make  in- 
quiry into  the  circumstances  of  the  settlement,  and  if  found 
to  be  fraudulent  would  set  the  same  aside  so  far  as  to  allow 
the  suit  to  proceed  for  the  purpose  of  collecting  the  attor- 
ney's costs  {Tallcott  v.  Branson,  4  Paige  501). 

Section  66  of  the  Code  of  Civil  Procedure  extends  the 
attorney's  lien  to  the  client's  cause  of  action,  which  lien 
attaches  to  the  verdict,  report,  decision  or  judgment  in  his 
client's  favor,  and  the  proceeds  thereof,  in  whosesoever  hands 
they  may  come,  and  cannot  be  affected  by  any  settlement 
by  the  parties  before  or  after  judgment. 

In  the  case  at  bar,  there  having  been  no  verdict,  report, 
decision  or  judgment  in  favor  of  the  plaintiff  at  the  time 
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of  the  settlement,  the  lien  is  still  confined  to  the  original 
cause  of  action  which  has  been  placed  in  his  hands  for 
collection. 

I  cannot  see  but  that  the  attorney  must  take  precisely 
the  same  steps  to  establish  his  lien,  by  a  continuance  of  the 
action  notwithstanding  the  settlement,  under  the  66th  sec- 
tion of  the  Code,  as  was  decided  to  be  the  practice  prior  to 
the  adoption  of  that  section  in  respect  to  an  attorney's  lien 
for  costs :  namely,  that  if  the  settlement  is  in  fraud  of  his 
lien,  the  court  will  grant  leave  to  the  attorney  to  prosecute 
the  action  for  the  purposes  of  determining  his  right  to  a 
recovery  as  against  the  defendant  in  the  action,  and  for  the 
purpose  of  establishing  his  lien  upon  the  subject  matter  of 
the  action.  The  only  difference  which  the  66th  section, 
perhaps,  may  have  made  in  the  position  of  the  attorney,  is 
that  he  is  not,  under  section  66,  required  to  show  that  the 
settlement  was  a  fraud  upon  him,  as  he  was,  prior  to  the 
adoption  of  that  section,  required  to  do,  but  that  the  leave 
to  prosecute  the  action  should  be  granted  if  the  settlement 
inequitably  affected  his  lien  upon  the  cause  of  action.  This 
seems  to  have  been  the  rule  which  was  recognized  in  the 
cases  of  PicJcard  v.  Yencer  (21  Hun  483) ;  G-oddard  v. 
Trenbath  (24  Hun  182)  ;  Wilier  v.  Baker  (24  Hun  24)  ; 
Jenkins  v.  Adams  (22  Hun  600),  and  Dimick  v.  Cooley 
(3  N.  Y.  Civ.  Pro.  141). 

It  is  true  that  the  General  Term  of  this  court  has  decided 
that  the  complaint  of  the  plaintiff  was  sufficient ;  but  the 
allegations  contained  in  the  complaint  were  not  entirely 
sustained  upon  the  trial.  There  was  no  proof  in  the  case 
as  alleged  in  the  complaint  that  any  lien  of  the  plaintiff  in 
this  action  was  destroyed  by  the  settlement  in  question,  for 
the  reason  that  there  was  no  proof  by  his  having  proceeded 
to  judgment  that  any  lien  actually  existed. 

I  am  of  the  opinion,  therefore,  that  no  cause  of  action 
was  shown  upon  the  evidence,  and  the  motion  to  dismiss 
the  complaint  should  have  been  granted. 

The  judgment  appealed  from  should  therefore  be  reversed 
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and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

BEACH,  J. — I  concur. 

VAN  HOESEN,  J. — I  concur  in  the  result. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


ELIZABETH  TWOGOOD,  Appellant,  against  THE  MAYOR, 
ALDERMEN  AND  COMMONALTY  OF  THE  CITY  OF 
NEW  YORK,  Respondents. 

(Decided  June  25th,  1883. ) 

In  an  action  against  the  city  of  ISew  York  for  injuries  received  to  the  per- 
son of  plaintiff  from  a  fall  upon  ice  on  a  sidewalk  of  that  city,  it  appeared 
that  plaintiff,  when  approaching  the  place,  observed  that  the  sidewalk 
was  covered  with  irregular  snow  and  ice;  that  all  the  other  sidewalks 
and  crosswalks  within  view  were  clear,  and  plaintiff  could  have  crossed 
the  street  and  walked  on  the  other  side  without  encountering  ice  or 
snow,  but  she  continued  on  the  same  side,  and  slipped  and  fell  on  the 
ice.  Held,  that  plaintiff  having  chosen  the  unsafe  sidewalk,  took  the 
risk  of  making  the  passage  in  safety,  and  was  not  entitled  to  recover 
damages. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinions. 

J.  M.  Ferguson  and  George  C.  Lay,  for  appellant. — The 
question  of  contributory  negligence  was  a  question  entirely 
for  the  jury,  and  the  court  will  not  affirm  the  judgment  on 
this  ground  even  if  in  their  judgment  contributory  negli- 
gence has  been  shown  (Todd  v.  Troy,  61  N.  Y.  509;  DOLT- 
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ling  v.  Mayor  £c.  of  New  York,  18  Hun  341 ;  Evans  v. 
Utica,  69  N.  Y.  166).  In  walking  along  a  sidewalk  in  the 
city,  there  is  little  or  no  anticipation  of  danger  from  slip- 
ping or  falling  {G-illespie  v.  Newburgh,  54  N.  Y.  471). 

D.  J.  Dean,  for  respondents. — The  testimony  is  abun- 
dantly sufficient  to  sustain  the  verdict  upon  the  ground 
that  neglect  on  the  part  of  the  plaintiff  contributed  to  cause 
the  injury  which  she  has  sustained  (2  Dillon  Mun.  Corp.  3d 
Ed.  p.  1020,  §  1006).  Under  similar  circumstances,  it  has 
several  times  been  held,  as  matter  of  law,  that  such  contrib- 
utory negligence  was  shown  as  would  prevent  a  recovery 
(Wilson  v.  Charleston,  8  Allen  [Mass.]  137;  Durkin  v. 
Troy,  61  Barb.  437 ;  Quincy  v.  Barker,  81  111.  300 ;  25 
Amer.  Rep.  278;  Shaefler  v.  Sandusky,  33  Ohio  346;  31 
Amer.  Rep.  533).  But  apart  from  these  decisions  the  courts 
have  invariably  held  that,  in  snow  and  ice  cases  like  the 
one  at  bar,  it  would  be  competent  for  the  jury  to  find  the 
plaintiff  guilty  of  contributory  negligence  (Todd  v.  Troy, 
61  N.  Y.  506 ;  Evans  v.  Utica,  69  N.  Y.  166 ;  Darling  v. 
Mayor  £c.  of  New  York,  18  Hun  340 ;  Dunham  v.  Trustees 
of  Canandaigua,  13  Week.  Dig.  551 ;  Thomas  v.  Mayor,  15 
Week.  Dig.  378).  There  is  no  view  of  the  testimony  which 
does  not  convict  the  plaintiff  of  contributory  negligence, 
and  the  verdict  will  be  sustained  on  that  ground. 

The  testimony  is  also  abundantly  sufficient  to  sustain  the 
verdict,  upon  the  ground  that  the  defendants  had  used 
reasonable  diligence  in  endeavoring  to  make  the  walk  safe  for 
travelers  (Battersly  v.  Mayor  £c.  of  New  York,  7  Daly  16). 

The  questions,  both  in  relation  to  the  diligence  on  the 
part  of  plaintiff  and  reasonable  diligence  on  the  part  of 
defendants,  were  within  the  province  of  the  jury  to  decide, 
and  there  is  no  such  preponderance  of  evidence  against 
the  conclusion  of  the  jury  that  the  court  will  interfere 
with  their  finding  {Conklin  v.  Thompson,  29  Barb.  218; 
Winchell  v.  Latham,  6  Cowen  686  ;  Adsit  v.  'Wilson,  1  How. 
Pr.  64 ;  Stoddard  v.  Long  Island  R.  R.  Co.,  5  Sandf.  180 ; 
Dart  v.  Farmers'  Bank,  27  Barb.  337). 
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J.  F.  DALY,  J. — The  questions  as  to  the  alleged  negli- 
gence of  the  defendant  and  the  alleged  contributory  negli- 
gence of  the  plaintiff  were  submitted  to  the  jury  and  they 
found  for  the  defendant ;  but  the  plaintiff  complains  of 
errors  in  the  admission  of  evidence  and  in  the  charge  as  to 
the  first  of  those  questions,  viz.,  the  alleged  neglect  of  duty 
by  defendant,  and  claims  a  new  trial  therefor. 

The  verdict  should  not  be  disturbed,  notwithstanding  the 
errors  alleged,  because  the  facts  of  the  case  did  not  warrant 
a  recovery,  and  the  court  would  have  been  justified  in  dis- 
missing the  complaint  for  the  plain  want  of  evidence  that 
plaintiff,  in  circumstances  that  called  for  care  and  vigilance, 
exercised  any  care  whatever,  and  that  the  accident  which 
occurred  to  her  was  due  to  her  assuming  the  risk  of  walk- 
ing on  ice  that  could  be  plainly  seen  and  easily  avoided 
(Durkin  v.  The  City  of  Troy,  61  Barb.  437). 

The  facts  show  that  the  plaintiff,  a  lady,  walking  through 
Christopher  Street,  on  the  south  side,  on  reaching  the  side- 
walk which  adjoins  the  Christopher  Street  Park  and  com- 
mencing to  walk  upon  it,  observed  that  it  was  covered  with 
irregular  snow  and  ice  ;  though  all  the  other  sidewalks  and 
crossings  in  her  view  were  clear,  and  this  spot  was  the  only 
obstructed  one  she  had  met  with,  she  walked  on  at  her  reg- 
ular gait  until  near  the  centre  of  the  park,  when  suddenly 
her  foot  slipped  and  she  fell  and  broke  her  arm ;  she  fell  on 
ice ;  it  was  all  indented,  whether  in  flakes  or  large  pieces 
she  could  not  say ;  she  states  that  when  she  slipped  on  the 
sidewalk  there  was  nothing  that  presented  the  appearance 
of  an  accumulation  of  snow  and  ice  ;  and  that  when  she 
slipped  on  the  irregular  mass  of  snow  and  ice  which  she 
reached,  it  did  not  appear  to  be  dangerous  or  slippery.  The 
accident  occurred  on  a  fine  day  between  twelve  and  one 
o'clock  on  January  20th,  1881  ;  snow  had  fallen  on  eight 
days  between  December  26th,  1880,  and  that  date,  and  rain 
or  sleet  on  three  or  four  days ;  the  last  storm  was  on  the 
14th.  The  plaintiffs  son  described  the  condition  of  the 
sidewalk  on  the  20th,  the  day  of  the  accident,  and  for  sev- 
eral days  before :  there  were  three  feet  of  passage  way, 
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about  three  feet  wide,  covered  with  ripply  ice  about  three 
inches  thick  ;  it  looked  as  though  sleet  fell  and  considerable 
drifting,  and  had  frozen  where  a  person  had  put  his  foot 
and  slush  washed  up  in  ripples ;  that  was  about  three  feet 
next  to  the  railing ;  the  balance  of  the  walk  was  snow  ;  as 
it  fell  there  was  sleet  or  rain  frozen  on  the  top,  making  a 
hard  crust ;  the  snow  had  been  trodden  down  and  made 
very  irregular.  The  policeman  on  duty  observed  and  re- 
ported "  snow  arid  ice  not  removed  "  from  the  walk  around 
this  park  from  the  15th  to  the  20th  of  January.  It  thus 
appeared  that  this  sidewalk  was  covered  with  ice  and  snow, 
and  that  the  dangerous  and  slippery  condition  must  have 
been  apparent  upon  the  most  casual  inspection  on  a  fine  day 
between  the  hours  of  twelve  and  one.  It  also  appeared 
from  the  evidence  of  the  plaintiff  herself  that  all  the  other 
sidewalks  and  crosswalks  in  view  were  clear  ;  and  this  spot 
around  the  park  was  the  only  obstructed  spot  she  met  with. 
It  appeared  from  the  testimony  of  the  patrolman  that  the 
sidewalk  on  the  opposite  side  of  Christopher  Street  was 
clear.  The  same  fact  appears  in  the  evidence  of  plaintiffs 
son,  and  his  evidence,  her  own  and  the  patrolman's  show 
that  she  could  have  crossed  the  street  and  walked  on  the 
other  side  without  encountering  ice  and  snow. 

The  plaintiff,  having  the  choice  of  a  clear  sidewalk  and 
one  covered  with  ice,  chose  to  continue  her  walk  upon  the 
latter,  after  observing  its  condition  when  she  reached  it. 
She  took  the  risk  of  making  the  passage  in  safety,  and,  after 
proceeding  about  half  the  distance,  slipped  and  fell.  To 
make  the  city  liable  in  damages  for  an  accident  of  this  char- 
acter, which  presents  no  extraordinary  feature  of  city  travel 
in  the  winter,  is  to  make  it  an  insurer  against  any  of  the 
risks  that  pedestrians  may  choose  to  take.  The  duty  of  the 
city  is  to  use  reasonable  care  in  removing  obstructions  in 
the  streets  ;  but  a  slippery  sidewalk,  caused  by  a  fall  of 
snow  and  its  subsequent  thawing  and  freezing,  is  not  in  any 
sense  an  obstruction.  Such  a  condition  of  the  streets  is  to 
be  taken  into  account  by  pedestrians,  and  something  more 
must  be  shown  to  make  the  city  liable. 
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Thus,  in  Todd  v.  The  City  of  Troy  (61  N.  Y.  506),  the 
corporation  had  maintained  a  nuisance  in  the  shape  of  a 
leader  or  conductor  that  led  down  from  a  house  and  dis-. 
charged  rain  water  from  the  roof  across  the  sidewalk,  where 
in  winter  it  froze,  and  this  ice,  extending  across  the  side- 
walk, was  concealed  at  the  time  of  the  accident  by  a  light 
fall  of  snow.  The  court  said  it  was  a  question  for  the  jury 
whether  it  was  negligence  for  the  city  to  permit  this  water 
to  flow  upon  the  sidewalk  and  form  ice,  remaining  there 
several  days;  also,  that  there  was  no  negligence  on  the 
plaintiff's  part,  as  she  was  not  bound  to  anticipate  that  there 
was  ice  under  the  snow. 

In  the  case  of  Darling  v.  The  Mayor  £c.  of  New  York 
(18  Hun  340),  the  facts  as  to  a  leader  or  conductor  dis- 
charging water  across  the  sidewalk,  which  water  froze  and 
was  covered  at  the  time  of  the  accident  by  a  light  fall  of 
snow,  presented  the  same  ground  of  liability  as  in  Todd  v. 
The  City  of  Troy. 

In  the  case  of  Evans  v.  The  City  of  Utica  (69  N.  Y.  166) 
the  night  was  dark,  there  were  no  street  lamps  lighted,  and 
plaintiff  had  not  noticed  and  did  not  discover  that  there  was 
danger  of  slipping  until  he  reached  the  spot  where  he  fell. 
The  court  says  that  the  plaintiff  was  not  bound  to  exercise 
extraordinary  vigilance  when  there  were  no  manifestations 
of  danger.  The  charge  of  the  trial  judge  was  approved, 
who,  being  requested  to  charge  "  that  if,  previous  to  the 
accident,  the  plaintiff  knew  that  there  was  ice  ahead  and 
took  the  risk  of  passing  over  it  safely,  he  could  not  recover," 
qualified  the  proposition  as  follows :  "  he  must  use  that  care 
and  caution  which  a  person  of  ordinary  prudence  would 
exercise  with  a  knowledge  that  there  was  some  ice  there, 
and  if  he  had  knowledge  that  there  was  any  obstruction 
and  interference  with  the  passage  so  as  to  render  it  perilous, 
dangerous  and  insecure  for  a  person  to  pass,  he  took  his 
chance  and  would  not  be  entitled  to  recover." 

These  authorities  are  consistent  with  the  rule  in  Durkin, 
V.  The  City  of  Troy  (61  Barb.  437),  where  it  was  held  that 
if  the  ice  on  which  plaintiff  fell  could  be  easily  seen  and 
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readily  avoided,  but  he  unnecessarily  undertook  to  walk  on 
it,  he  could  not  recover.  Such  was  the  case  with  this 
plaintiff,  who,  having  her  choice  of  a  safe  and  an  unsafe 
sidewalk,  chose  to  continue  on  the  latter  arid  met  with  an 
accident  which  it  was  not  unreasonable  to  expect. 
The  judgment  should  be  affirmed,  with  costs. 

VAN  BRUNT,  J.,  concurred. 

VAN  HOESEN,  J. — I  have  no  doubt  that  the  judgment 
should  be  affirmed,  for  there  is  no  evidence  that  the  negli- 
gence of  the  defendants  caused  the  injury.  It  is  plain  that 
at  the  very  time  of  the  accident,  the  laborers  of  the  defend- 
ant were  at  work  removing  the  ice  on  which  the  plaintiff 
slipped,  and  that  she  slipped  or  tripped  over  pieces  of  loose 
ice  that  a  laborer  had  just  detached  from  the  pavement. 
There  is  no  evidence  that  the  laborer  was  doing  the  work 
carelessly,  or  that  there  was  any  delay  in  the  removal  from 
the  sidewalk  of  the  ice  as  it  was  separated  from  the  flag 
stones.  The  plaintiff  could  easily  have  seen  the  man  at 
work  removing  the  ice,  and  must  have  seen  that  the  ice  was 
broken  up  into  small  pieces  and  was  loose.  It  does  not,  in 
my  opinion,  follow  that  she  was  therefore  necessarily  negli- 
gent in  attempting  to  pass  along  the  sidewalk.  I  do  not 
assent  to  the  proposition  that  a  pedestrian  is  necessarily 
guilt}'  of  negligence  if  he  attempts  to  pass  over  an  icy 
sidewalk  whilst  on  the  opposite  side  of  the  street  the  side- 
walk is  free  from  ice.  I  do  not  believe  that  it  is  always  the 
duty  of  the  pedestrian  to  go  to  the  other  side  of  the  street 
if  he  sees  ice  on  the  pavement  in  front  of  him.  Whether 
he  should  go  across  the  street  or  not  depends  upon  the  an- 
swer to  this  question:  Would  a  man  of  ordinary  prudence 
venture  upon  the  icy  sidewalk  and  attempt  to  pass  over  it  ? 
That  depends,  of  course,  upon  the  condition  in  which  the 
sidewalk  appeared  to  be.  If  it  was  obviously  dangerous  to 
venture  upon  it,  and  the  pedestrian  nevertheless  goes  upon 
it,  he  takes  the  chances  of  injury,  and  has  no  right  of  action 
if  an  accident  occurs.  If,  on  the  other  hand,  it  was  icy, 
VOL.  xn. — 15 
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but  not  in  such  a  condition  that  men  of  ordinary  prudence 
would  not  venture  upon  it,  the  pedestrian  ma}-  attempt  to 
pass  over  without  being  at  fault.  This  is,  as  I  understand 
the  law,  the  doctrine  laid  down  in  105  Mass.  82,  34  Wis. 
435,  and  69  N.  Y.  166. 

The  most  favorable  view  for  the  plaintiff  is  that  neither 
she  nor  the  defendant  was  negligent.  The  judgment  should 
be  affirmed. 

Judgment  affirmed,  with  costs. 


MARIE  A.  WITTHAUS,  Appellant,  against  DAVID  H.  STARIN, 
Impleaded  with  Hall  T.  Starin,  Respondent. 

(Decided  June  25tli,  1883.) 

A  lease  for  a  term  to  commence  at  a  future  date,  the  rent  to  be  payable 
monthly  in  advance  during  the  term,  was  signed  by  both  parties  in  dupli- 
cate and  left  with  the  agent  of  the  lessor,  to  be  delivered  by  him  to  the 
lessee  when  the  first  month's  rent  should  be  paid.  Afterward  and  before 
the  date  when  the  term  was  to  commence,  the  lessee  asked  for  the  lease 
for  the  purpose  of  showing  it  to  his  attorney,  but  was  told  by  the,  agent 
that  he  could  not  have  it  until  he  paid  the  rent  for  the  first  month, 
which  he  refused  to  do.  Held,  that  there  had  been  no  delivery  of  the 
lease,  as  there  had  been  no  acceptance  by  the  lessee,  and  he  was  not 
bound  by  it. 

APPEAL  from  a  judgment  of  this  court  entered  upon  a 
dismissal  of  the  complaint  at  the  trial. 

The  facts  are  stated  in  the  opinion. 
George  Zabritskie,  for  appellant. 
Edward  D.  McCarthy,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — By  the  terms  of  the 
lease  the  tenancy  was  not  to  begin  until  the  1st  of  June ; 
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the  rent  to  be  paid  monthty,  in  advance,  during  the  term, 
which  was  for  a  year  and  eleven  months.  The  parties  met 
on  the  12th  of  May  at  the  office  of  the  agent  who  had  been 
entrusted  by  the  plaintiff  with  the  letting  of  the  premises. 
The  leases,  which  were  prepared  in  duplicate,  were  read  by 
both  parties.  The  plaintiff  testified  that,  being  satisfactory 
to  all  parties,  they  were  signed ;  but  the  defendant,  David 
H.  Starin,  testified  that  the  defendants  did  not  wish  to  sign 
or  close  the  bargain  until  the  lease  was  submitted  to  their 
attorney  for  examination  ;  but  as  the  plaintiff  desired  to  go 
out  of  town,  and  could  not  be  there  the  next  day,  they 
signed  to  accommodate  her,  leaving  the  lease  with  her 
agent,  intending  to  take  it  to  their  attorney  in  the  morning. 
She  and  her  agent  testified  that  Starin  stated  that  it  was 
then  after  bank  hours,  and  that  he  would  bring  a  check  for 
the  first  month's  rent  in  the  morning,  which  Starin  denied. 
But  assuming  this  to  be  true,  it  does  not  materially  affect 
the  question. 

The  plaintiff  testified  that  she  sent  the  keys  to  the  agent, 
and  ordered  the  possession  to  be  given  to  the  defendants ; 
and  that  she  did  not  give  instructions  to  her  agent  not  to 
deliver  the  lease  until  the  defendants  paid  the  rent  in  ad- 
vance. Her  agent,  however,  testified  that  at  the  time  of 
signing  the  leases  there  was  a  mutual  understanding  that 
the  lease  was  not  to  be  delivered  until  the  mone}r  was  paid ; 
that  is,  the  monthly  rent  for  June ;  and  as  she  does  not 
contradict  this  testimony  of  her  agent  she  may  not,  in 
words,  have  given  such  instruction,  and  yet  the  mutual  un- 
derstanding may  have  been  as  the  agent  testified.  Imme- 
diately after  the  signing  of  the  leases  the  plaintiff  left. 

On  the  following  morning,  one  of  the  defendants,  David 
H.  Starin,  called  and  asked  the  agent's  partner,  Bruner,  for 
the  lease,  saying  that  he  wished  to  take  it  down  town,  to 
submit  it  to  his  attorney ;  but  Bruner  refused  to  give  it  to 
him  until  he  paid  the  rent  for  June,  and  Starin  answered 
that  unless  he  could  have  the  lease  and  submit  it  to  his 
lawyer  he  did  not  think  he  would  take  the  place ;  and 
Bruner  replied  that  his  partner,  Baer,  would  be  in  about 
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four  or  five  o'clock  in  the  afternoon ;  to  which  the  other 
answered,  that  he  would  come  back  at  five  o'clock.  He  did 
so,  and  Bruner  said,  "  You  cannot  have  your  lease  until  you 
pay  your  money."  Upon  which  Starin  answered,  "  Then  I 
will  have  nothing  to  do  with  your  people.  You  can  keep 
your  lease  and  your  property." 

Upon  this  state  of  facts,  I  think  the  judge  upon  the  trial 
was  right  in  holding  that  there  was  no  delivery  and  accept- 
ance of  the  lease  by  the  defendants,  and  that  they  were  not 
bound  by  it,  for  a  lease  takes  effect  from  the  delivery 
(1  Platt  on  Leases  150  ;  Taylor's  Landlord,  and  Tenant 
177),  and  there  can  be  no  delivery  without  an  acceptance, 
express  or  implied  (Jackson  v.  Phipps,  12  Johns.  418). 

The  judgment  should  be  affirmed. 

BEACH,  J.  concurred. 
Judgment  affirmed. 


THE  CONCORD  GRANITE  COMPANY,   Respondent,   against 
HAMLINE  Q.  FRENCH,  Appellant. 

(Decided  June  29th,  1883.) 

After  the  commencement  of  an  action  upon  a  promissory  note  by  the  in- 
dorsee against  the  maker,  the  amount  due  upon  it  was  paid  to  plaintiff, 
and  defendant,  by  amendment  of  his  answer,  alleged  that  the  payment 
was  made  by  the  indorser,  and  that  the  indorser  and  not  the  plaintiff 
was  the  real  party  in  interest.  Held,  that  such  payment  constituted  no 
defense  to  the  action,  though  the  indorser  might  have  been  entitled  to 
be  substituted  for  the  plaintiff. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment of  that  court  entered  upon  the  decision  of  the  court 
upon  a  trial  without  a  jury. 

The  facts  are  stated  in  the  opinion. 
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L.  B.  Bunnell,  for  appellant. 
Cephas  Brainerd,  for  respondent. 

BEACH,  J. — This  action  was  properly  brought  against  the 
defendant  as  maker  of  the  note.  Thereafter  and  before 
answer,  the  sum  due  upon  it  was  paid  the  plaintiff  pre- 
sumably by  the  payee  and  indorser,  and  the  defendant, 
among  other  minor  defenses,  alleged  in  his  answer,  that  such 
payment  was  made  by  the  indorser,  and  the  plaintiff,  was 
not  the  real  party  in  interest.  The  learned  court  below 
was  not  called  upon  to  decide  any  other  question.  It  was 
found  that  the  indorser  did  not  pay  until  after  the  com- 
mencement of  this  action. 

It  seems  the  contention  between  the  parties  only  affects 
the  question  of  costs.  If  the  payment  averred  in  the  an- 
swer was  in  fact  made  \>y  the  defendant  it  would  have  been 
better  to  have  pleaded  the  truth.  The  defendant  should 
now  be  held  to  his  averment. 

The  evidence  contained  in  the  record  shows  the  truth  of 
the  allegation  in  the  answer  that  the  note  was  paid  by  the 
Smith  Granite  Company,  payee  and  indorser,  to  the  plaintiff 
as  holder,  after  this  action  was  brought.  This  fact  in  no 
way  enured  as  a  defense  to  the  defendant.  His  liability 
could  only  be  met  in  this  case  from  payment  by  him  (Ed- 
wards on  Bills  535 ;  Story  on  Promissory  Notes  §  401 ;  Havens 
v.  Huntington,  1  Co  wen  387). 

The  Smith  Granite  Company,  by  the  payment,  acquired 
a  cause  of  action  against  the  defendant,  and  might  have 
asked  a  substitution  as  plaintiff  here ;  but  the  action  did 
not  abate,  and,  under  the  circumstances,  was  properly  con- 
tinued by  the  original  plaintiff  (Code  Civ.  Pro.  §§  755, 
756).  What  may  result  to  the  defendant,  from  a  correct 
disposition  of  the  issue  he  made,  is  of  no  importance,  espe- 
cially under  the  supposition  entertained  by  me  from  the 
evidence  that  his  answer  was  interposed  with  an  intention 
of  gaining  a  technical  advantage,  or  escaping  the  payment 
of  costs  for  which  he  was  properly  liable. 

In  regard  to  the  legal  status  of  the  three  parties,  I  concur 
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ill  the  view  so  clearly  expressed  by  Judge  McADAM  in  the 
court  below  (3  N.  Y.  Civ.  Pro.  56). 

The  judgment  should  be  affirmed,  with  costs  and  dis- 
bursements. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  affirmed,  with  costs. 


JOHN  F.  DONNELL  et  al.  Appellants,  against  GEOEGE  A. 
HEARN,  JR.,  Respondent. 

(Decided  June  29th,  1883). 

An  agreement  to  manufacture  lamps  which  are  not  usually  kept  in  stock 
aud  are  not  usually  manufactured  for  the  purpose  of  sale  is  not  a  con- 
tract for  the  sale  of  goods  within  the  Statute  of  Frauds. 

Where  an  agreement  to  manufacture  goods  has  been  fully  performed  on 
the  part  of  the  manufacturer,  but  the  other  party  refuses  to  accept  them, 
an  action  may  be  maintained  by  the  manufacturer  for  the  price  agreed 
upon;  he  is  not  restricted  to  au  action  for  damages  for  nou-acceptance. 

APPEAL  from  a  judgment  of  a  district  court  in  the  city 
of  New  York. 

The  facts  are  stated  in  the  opinion. 
William  Gr.  Alger,  for  appellant. 
M.  L.  Townsend,  for  respondent. 

VAN  BRUNT,  J. — This  was  an  action  brought  to  recover 
the  contract  price  of  $185.00  agreed  to  be  paid  for  seven 
bracket  lamps  to  be  manufactured  by  the  plaintiff  for  the 
defendant. 

The  defenses  were :  first,  that  the  contract  was  within 
the  Statute  of  Frauds ;  and  secondly,  if  it  was  not,  that  no 
action  for  the  purchase  price  would  lie. 

This  contract  does  not  appear  to  have  been  within  the 
Statute  of  Frauds.  It  was  an  agreement  to  manufacture 
lamps  which  were  not  usually  kept  in  stock  and  were  not 
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usually  manufactured  for  the  purposes  of  sale,  and  it  is  not 
within  the  principle  of  the  cases  defining  the  contracts 
which  fall  within  the  Statute  of  Frauds,  but  rather  as  in  the 
case  of  Higgins  v.  Murray  (73  N.  Y.  252).  Such  a  contract 
is  to  be  considered  as  one  for  labor  and  materials,  rather 
than  for  the  sale  of  personal  property  as  such. 

It  is  further  claimed  upon  the  part  of  the  defendant  that 
an  action  for  the  purchase  price  will  not  lie,  but  that  the 
action  must  be  for  damages  for  non-acceptance  of  the  goods. 

It  is  true  that  the  language  used  by  Judge  DENIO  in  the 
case  of  Andrews  v.  Durant  (11  N.  Y.  35)  seems  to  sustain  this 
position,  but  the  cases  of  Bement  v.  Smith  (15  Wend.  493)  ; 
Crookshank  v.  Burrell  (18  Johns.  57)  ;  Higgins  v.  Murray 
(73  N.  Y.  252),  hold  distinctly  a  contrary  doctrine.  In  the 
case  of  Crookshank  v.  Burrell  the  contract  was  for  the  man- 
ufacture of  a  wagon,  and  a  recovery  was  had  for  the  pur- 
chase price.  In  the  case  of  Bement  v.  Smith,  the  contract 
was  for  the  manufacture  of  a  carriage  which  the  defendant 
refused  to  accept,  and  a  recovery  was  had  for  the  purchase 
price.  The  case  of  Higgins  v.  Murray  perhaps  does  not 
decide  the  precise  question,  for  the  reason  that,  the  place  of 
delivery  for  the  tents  referred  to  in  that  case  being  New 
York,  and  there  being  an  order  to  ship  them  to  Lewiston, 
such  an  order  might  be  considered  as  an  acceptance  of  the 
tents  so  far  as  to  authorize  the  manufacturer  to  sue  for  the 
purchase  price ;  but  the  right  of  a  manufacturer  to  sue  for 
the  purchase  price,  where  the  manufacturer  has  performed 
his  contract  and  the  defendant  has  refused  to  accept  the 
thing  manufactured,  is  distinctly  recognized. 

It  is  not  necessary,  upon  this  appeal,  to  examine  the  ques- 
tion as  to  whether  the  defendant  in  this  action  performed 
his  contract. 

The  justice  by  his  decision  in  favor  of  the  plaintiff,  in 
awarding  damages  to  the  amount  of  six  cents,  must  have 
found,  in  order  to  justify  such  judgment,  that  the  plaintiff 
had  performed  his  part  of  the  contract ;  and  he  seems  to 
have  misapplied  the  rule  of  damages  relating  to  actions  of 
this  description. 
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It  seems  to  be  necessary,  therefore,  that  the  judgment 
should  be  reversed,  in  order  that  upon  any  re-trial  of  the 
question  involved  between  these  parties  the  proper  rule  of 
damages  may  be  applied. 

CHARLES  P.  DALY,  Ch.  J. — I  concur.  The  contract  was 
for  work  and  labor,  and  the  case  of  Higgins  v.  Murray,  cited 
by  Judge  VAN  BRUNT,  is  controlling  on  the  point  that  ac- 
ceptance is  not  necessary,  if  the  contract  was  fully  per- 
formed, to  entitle  the  manufacturer  to  sue  for  the  contract 
price. 

Judgment  reversed. 


EMMA  R.  JOHNSON,  Appellant,  against  RICHARD  L. 
JOHNSON,  Respondent. 

(Decided  June  29th,  1883.) 

In  an  action  for  divorce,  judgment  was  rendered  in  favor  of  the  wife,  who 
was  the  plaintiff,  but  with  her  consent  and  at  the  request  of  the  defend- 
ant, and  upon  his  promise  to  pay  her  money  from  time  to  time,  no  pro- 
vision for  alimony  was  made.  Held,  that  a  motion  by  her  to  amend  the 
judgment  by  inserting  a  provision  for  alimony  must  be  denied. 

APPEAL  from  an  order  of  this  court  denying  a  motion  to 
amend  a  judgment  of  divorce. 

The  appeal  was  taken  by  plaintiff  from  an  order  of  the 
Special  Term,  made  April  15th.  1882,  denying  her  motion 
to  amend  the  judgment  of  divorce  in  this  action,  entered 
December  15th,  1877,  by  inserting  therein  a  provision 
allowing  alimony  to  plaintiff,  such  judgment  making  no 
provision  on  that  point.  It  appeared  from  plaintiffs 
motion  papers  that  although  she  had  demanded  alimony  in 
her  complaint,  yet  no  provision  was  made  therefor  in  the 
judgment,  because  defendant  requested  such  omission, 
promising,  if  she  would  waive  such  a  provision,  he  would 
faithfully  pay  her  moneys  from  time  to  time  in  a  fair  and 


NEW  YORK— JUNE,  1883.  233 

Johnson  v.  Johnson. 

reasonable  amount,  also  that  he  would  pay  her  one  half  of 
his  wages  every  month  as  long  as  she  needed  it,  and  that 
plaintiff,  relying  upon  such  promise,  consented  to  the  entry 
of  the  judgment  without  any  provision  for  alimony.  The 
promise  was  denied  by  defendant. 

Hamilton  Odell,  for  appellant. — The  relief  which  was 
applied  for  in  Kamp  v.  Kamp  (59  N.  Y.  212),  was  relief 
which  was  forbidden  by  the  statute  (2  R.  S.  146,  §  45), 
which  gave  the  court  no  power  to  award  any  allowance  for 
the  wife's  support  beyond  what  the  court  should  "  deem 
just,  having  regard  to  the  circumstances  of  the  parties  re- 
spectively." This,  the  Court  of  Appeals  says,  means  their 
circumstances  at- the  time  of  making  the  decree.  The  case 
of  Erkenbrach  v.  ErkenbracTi  (N.  Y.  Daily  Reg.,  May  29th, 
1882),  is  very  similar  to  Kamp  v.  Kamp  in  its  material 
facts,  and  in  that  case  also  the  plaintiff's  application  was 
denied.  Park  v.  Park  (18  Hun  466),  holds  the  same  doc- 
trine. And  see  Kerr  v.  Kerr  (9  Daly  517).  But  in.  the 
case  at  bar  plaintiff  is  not  asking  for  relief  based  upon  any 
change  in  defendant's  circumstances.  She  asks  that  the 
decree  may  be  opened  and  that  such  a  provision  may  be 
made  for  her  support  as  the  court  shall  deem  just,  regard 
being  had  to  the  circumstances  of  the  defendant  at  the 
date  of  the  decree. 

The  objection  by  the  defendant — that  the  court  has  no 
power  to  grant  the  plaintiff's  application,  because,  inasmuch 
as  alimony  was  prayed  for  in  the  complaint  and  was  not 
allowed  in  the  decree,  the  judgment  of  the  court  was 
against  her  claim,  and  that  she  was  not  entitled  to  it — is 
not  sound.  "  The  law  presumes,"  said  Judge  ALLEN  in 
the  Kamp  case,  "  that  every  question  involved  in  the  action 
was  passed  upon  by  the  court."  But  it  is  only  a  presump- 
tion. The  exact  length  and  breadth  of  a  judgment  may 
always  be  shown  by  aliunde  proof,  which  does  not  contra- 
dict the  record  (JDoty  v.  Brown,  4  N.  Y.  71 ;  Dunckel  v. 
Wiles,  11  N.  Y.  420 ;  White  v.  Madison,  26  N.  Y.  118 ;  Kerr 
V.  Hays,  35  N.  Y.  337 ;  Angel  v.  Rollister,  38  N.  Y.  378 ; 
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Pierce  v.  Tuttle,  58  N.  Y.  650  ;  Wilcox  v.  Lee,  1  Robt.  355 ; 
Briggs  v.  Wills,  12  Barb.  567  ;  Stedman  v.  Patchin,  34  Barb. 
221 ;  Marcellus  v.  Countryman,  65  Barb.  201).  Every  court 
of  record  has  plenary  power,  when  not  restrained  by  stat- 
ute, over  all  suits  entertained  and  all  judgments  pronounced 
by  it  (Code  Civ.  Pro.  §  723 ;  Hogan  v.  Hoyt,  37  N.  Y.  300 ; 
New  York  Ice  Co.  v.  Northwestern  Ins.  Co.,  23  N.  Y.  357  ; 
Pitt  v.  Davison,  12  Abb.  Pr.  385 ;  Hatch  v.  Central  Nat.  Banlc, 
78  N.  Y.  487 ;  McKelvey  v.  Lews,  44  N.  Y.  Super.  Ct.  [12 
Jones  &  S.]  561 ;  Baldwin  v.  Mayor  $c.  of  New  York,  42 
Barb.  549). 

The  motion  is  to  amend  the  judgment,  &c.,  and  for  fur- 
ther relief.  Under  such  a  notice  the  court  may  properly 
grant  any  relief  within  the  case  made  by  the  petition  (Van 
Slyke  v.  Hyatt,  46  N.  Y.  264). 

Algernon  /?.  Sullivan,  for  respondent. — The  court  has  not 
jurisdiction  to  grant  the  motion.  The  decree  was  final.  It 
involved  an  adjudication  upon  the  subject  of  alimony,  which 
was  distinctly  prayed  for  in  the  complaint.  From  the  mo- 
ment when  the  decree  was  entered,  jurisdiction  of  the 
action  and  the  parties  to  the  action  ended,  except  with 
the  qualification  that  if  the  form  or  entry  of  the  order, 
as  it  appears  of  record,  was  a  mistake  or  error  and  not 
really  the  judgment  or  decree  which  was  made  by  the 
court,  that  mere  form  or  entry  could  be  corrected  by  the 
court  for  its  own  sake.  There  being  no  pretense  of  such 
mistake  or  error,  and  no  pretense  of  fraud  upon  the  court, 
it  can  never  recall  the  case  to  life  (Kamp  v.  Kamp,  59  N.  Y. 
212).  To  assert  otherwise  is  contrary  to  the  principle  which 
gives  value  to  "  a  thing  adjudged." 

The  order  which  is  appealed  from  is  in  harmony  with  the 
authorities.  See  Kamp  v.  Kamp  (59  N.  Y.  212) ;  Erken- 
brach  v.  Hrkenbrach  (N.  Y.  Daily  Reg.  May  29th,  1882). 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — No 
ground  for  reopening  this  judgment  is  shown  by  the  moving 
papers.  The  plaintiff  refrained  from  taking  a  decree  pro- 
viding for  her  support,  on  the  promise  of  the  defendant  to 
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pay  her  money  from  time  to  time.  If  she  were  content  then 
to  take  such  a  promise  instead  of  a  decree  of  the  court,  she 
must  be  content  now.  No  charge  of  fraud  can  be  based  on 
a  mere  promise,  and  the  judgment  cannot  be  disturbed  on 
that  ground. 

With  the  entry  of  judgment  in  an  action  of  divorce  dis- 
solving the  marriage  contract  the  jurisdiction  of  the  court 
over  the  parties  is  terminated,  except  to  enforce  the  judg- 
ment or  correct  mistakes  (Kamp  v.  Kamp,  59  N.  Y.  212). 

There  is  no  mistake  nor  error  to  be  corrected  in  this  case, 
and  the  plaintiff  must  be  left  with  the  judgment  she  know- 
ingly consented  to. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  BRUNT,  «L,  con- 
curred? 

Order  affirmed. 


JOHANNA  LALOR,  Plaintiff,  against  THE  MAYOR,  ALDER- 
MEN AND  COMMONALTY  OF  THE  CITY  OF  NEW  YORK, 
Defendants. 

[SPECIAL  TERM.] 

(Decided  December  3d,  1883.) 

Under  the  provisions  in  regard  to  assessment  of  taxes  in  the  city  of  New 
York,  that  the  deputy  tax  commissioners,  in  assessing  real  property, 
shall  furnish  a  detailed  statement,  giving  the  street  and  ward  map  num- 
ber of  such  real  estate,  with  other  particulars,  to  the  commissioners,  and 
that  the  latter  shall  keep  books  in  which  shall  be  entered  in  detail  the 
assessed  valuation  of  such  property,  which  books  shall  be  open  for  ex- 
amination and  correction,  &c.,  a  map  of  the  property  assessed  is  essen- 
tial to  a  valid  assessment,  if  there  be  no  other  designation  or  identifica- 
tion than  by  a  ward  map  number.  And  the  designation,  in  the  tax 
commissioners'  books,  of  a  parcel  of  real  estate,  by  a  number  stated  to 
be  a  ward  number  but  which  does  not  correspond  with  any  number  on 
the  ward  map,  is  not  a  compliance  with  the  statute,  if  the  other  particu- 
lars of  description  required  are  not  shown  to  be  correct;  and  such  failure 
to  describe  the  property  as  required  by  the  statute  invalidates  the  tax. 

TRIAL  of  an  action  to  cancel  a  tax. 
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The  action  was  brought  to  cancel  the  tax  for  the  years 
1874  and  1875  on  the  lot,  with  the  building  thereon,  now 
known  as  Ward  Map  No.  4£,  Block  228,  of  the  Twelfth 
Ward,  in  the  city  of  New  York.  The  property  is  shown 
on  the  following  diagram  : 


SECOND   AVENUE. 
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The  lot  in  question,  No.  4|-,  is  made  up  of  the  rear  por- 
tions of  the  three  lots  1,  1|,  and  2,  which  front  on  Second 
Avenue,  No.  4J  fronting  on  One  hundred  and  twelfth 
Street. 

The  taking  of  the  said  rear  portions  to  make  a  separate 
lot  was  actually  effected  in  1873,  when  the  then  owner, 
Patrick  H.  Lalor,  husband  of  the  plaintiff,  built  a  house  on 
such  separate  lot;  but  the  ward  map  which  now  designates 
it,  and  the  line  which  separates  it  from  the  Second  Avenue 
lots,  and  the  figures  which  indicate  its  dimensions,  were 
first  placed  on  the  ward  map  in  the  office  of  the  Tax  Com- 
missioners in  the  year  1876.  Prior  to  that  year  there  was 
no  map  of  said  lot  4^,  only  the  map  of  the  lots  1,  1^  and  2, 
showing  them  to  extend  back  100  feet  in  depth  from  Second 
Avenue. 

The  assessment  roll,  or  record  of  assessed  values  for  the 
years  1874  and  1875,  in  the  Tax  Commissioners'  office, 
showed,  however,  an  assessment  of  a  lot  4|-,  as  the  extract 
therefrom  given  on  the  following  page  sets  forth :  From 
that  extract  it  is  apparent  that  the  Tax  Commissioners 
made  in  the  years  1874  and  1875  a  separate  assessment  of 
lots  1,  1^-  and  2,  as  being  only  80  feet  in  depth,  showing 
that  the  assessment  was  separate  from  the  rear  portions, 
which  had  been  taken  to  make  the  new  lot.  The  question 
to  be  determined  is  whether  they  made  a  valid  assessment 
of  such  new  lot. 
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J.  F.  DALY,  J. — In  order  to  effect  a  valid  assessment  and 
tax  upon  real  property  the  roll  or  record  must  sufficiently 
describe  the  premises.  In  this  case,  if  the  lot  4|-  on  the 
rolls  for  1874  and  1875  were  intended  for  the  lot  in  ques- 
tion, then  the  description  on  those  rolls  (except  as  to 
dimensions)  failed  to  indicate  or  to  identify  the  property 
sought  to  be  assessed.  The  name  of  the  owner  is  wrong 
(although  that  alone  does  not  invalidate  the  tax,  L.  1867, 
c.  410  §  5)  ;  the  street  number  "  305  "  is  not  shown  to  be 
the  street  number  of  the  house  on  the  lot  in  question;  the 
description  "between  First  and  Second  Avenues,  between 
One  hundred  and  twelfth  and  One  hundred  and  thirteenth 
streets,"  and  "  block  228,"  is  too  general ;  and  the  ward 
number  "  4|- "  is  false,  as  it  pretended  to  give  a  number  on 
a  ward  map  when  there  was  no  map  in  existence  showing 
such  a  lot  or  containing  such  a  number  in  block  228. 

The  location  of  the  property  assessed  is  the  essential  part 
of  the  description.  As  the  only  location  of  this  lot  on  the 
roll  was  by  a  ward  number  in  block  228  referring  to  a  map 
of  the  ward,  and  there  was  no  map  which  when  referred  to 
showed  such  a  ward  number,  there  was  no  location  of  the 
property. 

A  map  of  the  property  assessed  is  essential  to  a  valid 
assessment  if  there  be  no  other  designation  or  identification 
than  by  a  ward  map  numbei".  When  the  deputy  tax  com- 
missioners, under  the  direction  of  the  Commissioners  of 
Taxes  and  Assessments,  assess  all  taxable  property  in  the 
districts  assigned  to  them  for  that  purpose,  they  are  required 
by  the  statute  to  furnish  to  the  Commissioners  under  oath 
a  detailed  statement  giving  the  street  and  ward  map  number 
of  such  real  estate,  together  with  the  name  of  the  owner,  if 
known,  and  the  sum  for  which  in  their  judgment  the  pro- 
perty would  sell  under  ordinary  circumstances.  By  the 
same  statute  the  Commissioners  are  required  to  keep  in 
their  office  books  called  the  annual  record  of  the  assessed 
valuation  of  real  and  personal  estate,  in  which  shall  be 
entered  in  detail  the  assessed  valuations  of  such  property, 
which  books  shall  be  opened  for  examination  and  correction 
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from  the  first  Monday  of  January  to  the  first  Monday  of 
May  in  each  year  (L.  1859,  c.  302  §§  7,  8 ;  1  Bliss,  Olney 
&  Whitney  556).  It  will  be  seen  that  the  book  of  assessed 
valuations  open  to  the  tax-payers,  and  which  is  the  only 
record  of  assessment  for  taxation,  is  to  contain  "such  pro- 
perty," i.  e.,  the  same  property  as  is  described  in  the  de- 
tailed statement  furnished  by  the  deputy  commissioners  to 
the  commissioners ;  which  statement  must  contain  the  street 
and  ward  map  number  of  the  real  property.  The  designa- 
tion of  a  parcel  of  real  estate  by  a  number  stated  to  be  a 
ward  number,  but  which  does  not  correspond  with  any 
number  on  the  ward  map,  is  not  a  compliance  with  the 
statute.  ' 

There  must  be  a  real  ward  map  number  given,  and  this 
necessitates  a  map;  without  a  map  there  can  be  no  map 
number;  and  in  this  case  the  assessment  record  for  1874 
and  1875  failed  to  describe  the  property  as  required  by  the 
statute.  This  invalidates  the  tax.  A  substantial  compli- 
ance in  the  measures  preliminary  to  taxation  in  all  matters 
which  are  of  the  substance  of  the  procedure,  and  designed 
for  the  protection  of  the  tax-payer,  is  a  condition  precedent 
to  the  legality  and  validity  of  the  tax  (West/all  v.  Preston, 
49  N.  Y.  349 ;  Newell  v.  Wheeler,  48  N.  Y.  '486  ;  Chapman 
v.  Brooklyn,  40  N.  Y.  372  ;  Tollman  v.  White,  2  N.  Y.  66 ; 
Sharp  v.  Speir,  4  Hill  76;  Same  v.  Johnson,  Id.  92). 

The  argument  on  behalf  of  the  corporation  is  that,  not- 
withstanding the  absence  of  any  map  showing  the  new  lot 
by  a  ward  number,  the  owner  should  have  examined  the 
record  of  assessments,  where  he  would  have  seen  that  his 
old  lots  had  been  assessed  in  1874  and  1875,  as  lots  of  the 
depth  of  eighty  feet  only,  instead  of  one  hundred  feet,  and 
woilld  then  have  had  notice  that  a  separate  assessment  had 
been  made  of  the  remaining  twenty  feet ;  that  by  looking 
down  the  column  of  assessments  he  would  have  seen  a 
parcel  described  as  a  lot  20  X  5610,  with  a  house  on  it 
20  X  42,  and  these  dimensions,  being  identical  with  his  new 
lot,  would  have  been  notice  to  him  that  it  was  there  assessed 
for  taxation. 
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But  to  arrive  even  at  a  conjecture  upon  the  subject  it 
would  be  necessary  for  the  owner  to  make  an  examination 
of  the  roll  as  to  all  the  pieces  of  land  in  that  block,  and  to 
make  a  computation  of  all  the  dimensions  and  comparison 
of  every  parcel  taxed,  with  the  map ;  and,  after  all,  the 
result  would  be  mere  conjecture  that  the  lot  charged  to 
John  Fay,  as  owner,  was  intended  for  his  lot. 

But  does  the  law  contemplate  the  payment  of  taxes  upon 
conjecture  and'uncertainty  as  to  the  identity  of  the  parcel 
described  on  the  roll  ?  Clearly  not,  since  the  first  requisite 
of  a  valid  tax  is  security  to  the  tax-payer  in  making  his 
payment,  and  there  can  be  no  security  where  there  is  con- 
jecture and  uncertainty  in  respect  to  the  identity  of  the 
lot.  In  the  matter  of  location  there  must  be  substantial 
compliance  with  the  statute  which  requires  that  the  street 
and  ward  map  number  shall  be  given.  If  neither  be  given, 
or  both  be  false,  there  is  no  compliance  whatever  with 
the  law. 

The  relief  prayed  for  by  the  complaint  should  be  granted. 

Judgment  for  plaintiff. 


G ASTON    RABEL,  Plaintiff,  against  GEORGE  W.   GRIFFIN 
et  aL,  Defendants. 

[SPECIAL  TERM.] 

(Decided  December  5tli,  1883.) 

G.  &  Co.,  having  as  factors  of  plaintiff  sold  a  cargo  of  sugar  on  his  ac- 
count, accepted  his  drafts  at  thirty  days  sight  on  them  for  the  amount 
of  the  estimated  price  of  the  sugar,  upon  his  promise  to  remit  them  a 
draft  on  the  purchaser  for  the  price  at  three  days  sight,  so  that  they 
would  be  covered  before  the  maturity  of  the  thirty  days  acceptances. 
He  remitted  such  draft  to  them,  requesting  them  to  have  it  collected  to 
his  credit  in  account,  and,  the  sum  not  being  equal  to  the  amount  of  his 
drafts  upon  them,  he  promised  to  forward  to  them  the  amount  over- 
drawn "  in  time  to  cover,"  and  did  accordingly  forward  to  them  a  bank- 
er's draft  for  a  sum  exceeding  somewhat  that  amount.  Held,  that  the 
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proceeds  of  the  drafts  so  remitted  by  him,  received  by  G.  &  Co.,  were 
held  by  them  in  trust  to  be  applied  to  the  payment  of  his  drafts  ac- 
cepted by  them,  and  G.  &  Co.  having  paid  but  one  of  those  drafts,  and 
having  afterwards  made  a  general  assignment  for  the  benefit  of  their 
creditors,  plaintiff  was  entitled,  as  against  their  assignee  for  benefit  of 
creditors,  to  such  part  of  the  proceeds  of  his  remittances  as  had  not  been 
so  applied  and  could  be  traced. 

In  an  action  for  the  recovery  by  plaintiff  of  such  proceeds,  the  complaint 
alleged  that,  at  the  time  of  the  assignment  by  G.  &  Co.  for  the  benefit 
of  their  creditors,  there  was  on  deposit  in  bank  in  their  name  a  specified 
sum,  part  of  said  proceeds,  and  that  the  assignee  had  drawn  said  money 
from  the  bank,  and  deposited  it  with  a  certain  banking  house.  The  an- 
swer of  the  assignee  admitted  that  the  sum  specified  had  come  into  his 
hands  as  part  of  the  assets  of  G.  &  Co.,  and  that  he  had  deposited  said 
sum  with  the  banking  house  named;  but,  as  to  the  other  allegations  of 
the  complaint,  denied  any  knowledge  or  information  sufficient  to  form  a 
belief.  Held,  that  such  denial  did  not  extend  to  the  allegation  that  he 
personally  drew  the  moneys  from  the  bank,  that  being  a  fact  in  regard 
to  which  he  had  personal  knowledge,  but  related  merely  to  the  allega- 
tions of  the  complaint  in  regard  to  the  origin  of  the  funds. 

The  deposit  of  trust  funds  by  a  trustee  in  his  own  private  bank  account, 
in  which  he  may  have  deposited  moneys  of  his  own  or  moneys  which 
belonged  to  other  cestuis  que  trust,  does  not  so  far  destroy  the  identity 
of  the  funds  that  the  cestui  que  trust  becomes  merely  a  general  creditor. 

In  cases  of  such  deposits  of  trust  moneys  with  individual  funds  of  the 
trustee,  the  rule  that  the  moneys  first  drawn  out  are  to  be  charged 
against  the  moneys  first  paid  in  does  not  apply;  the  drawer  must  be 
taken  to  have  drawn  out  his  own  money,  in  preference  to  the  trust 
money,  in  paying  his  general  debts. 

TRIAL  of  an  action  to  recover  from  an  assignee  under  a 
general  assignment  for  the  benefit  of  creditors,  moneys 
alleged  to  have  been  held  in  trust  by  the  assignors. 

The  plaintiff  is  a  merchant  at  Cardenas,  Cuba,  and  Griffin 
and  Churchill,  two  of  the  defendants,  were  formerly  en- 
gaged in  business  in  New  York  as  commission  merchants 
under  the  name  of  G.  W.  Griffin  &  Co.  In  January,  1883, 
Griffin  &  Co.  sold  a  cargo  of  sugar  for  account  of  the 
plaintiff  to  the  Continental  Sugar  Refining  Company  of 
Boston.  Plaintiff  estimated  that  the  invoice  would  amount 
to  about  $40,000,  and  wrote  to  Griffin  &  Co.  that  he  would 
draw  on  them  at  thirty  days  sight  for  that  amount  on  for- 
warding charter  party,  and  would  remit  them  a  three  days 
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sight  draft  for  the  amount  of  the  invoice  upon  the  Conti- 
nental Sugar  Refining  Company,  so  that  Griffin  &  Co. 
would  be  covered  before  the  maturity  of  the  thirty  days 
drafts.  To  this  Griffin  &  Co.  assented.  The  drafts  were 
drawn  in  several  small  amounts  and  were  sold  in  Havana. 
They  were  all  presented  together  and  were  accepted  by 
Griffin  &  Co.  On  February  21st  plaintiff  forwarded  to 
Griffin  &  Co.  bill  of  lading  and  draft  upon  the  Continental 
Sugar  Refining  Company  for  the  amount  of  the  invoice — 
$34,827.50 — in  a  letter  which  is  quoted  in  the  following 
opinion. 

The  next  day  plaintiff  sent  a  banker's  draft  for  $5,600 
to  cover  the  difference  between  the  amount  of  the  invoice 
and  the  thirty  days  acceptances.  Griffin  &  Co.  collected 
the  banker's  draft  and  used  the  proceeds  in  their  business. 
They  procured  the  draft  on  the  Continental  Sugar  Refining 
Company  to  be  discounted  at  their  bank,  and  were  credited 
on  March  6th  with  $20,000  and  on  March  7th  with  $14,827.50, 
the  balance  of  the  draft,  less  discount. 

When  they  obtained  the  first  credit  on  account  of  the 
draft  on  March  6th,  they  had  a  balance  in  bank  of  $371.23. 
They  made  no  further  deposit  on  that  day.  From  March 
7th  to  March  12th  they  deposited  various  sums  of  money 
to  their  credit.  Between  March  6th  and  March  12th  they 
drew  checks  to  an  amount  exceeding  $40,000.  The  thirty 
days  acceptances  fell  due  March  llth  ;  only  one  of  them 
($5,000)  was  paid,  and  on  March  12th  Griffin  &  Co.  made 
an  assignment  for  the  benefit  of  creditors  to  the  defendant 
Edward  Earle.  At  the  time  of  the  assignment  they  hud  in 
bank  upwards  of  $17,000.  The  thirty  days  protested  ac- 
ceptances were  paid  by  Rabel. 

Plaintiff  brought  this  action  alleging  that  the  whole  or 
the  greater  part  of  the  balance  in  bank  to  the  credit  of 
Griffin  &  Co.  at  the  date  of  their  assignment  consisted  of 
the  proceeds  of  the  draft  upon  the  Continental  Sugar  Re- 
fining Company,  and  that  he  was  entitled  to  such  proceeds 
in  preference  to  the  general  creditors. 
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E.  R.  Olcott  and  J.  F.  Mosher,  for  plaintiff. 

John  Reynolds,  for  the  assignee,  defendant. 

VAN  BRTJNT,  J. — [After  stating  the  facts  as  above.] — In 
disposing  of  the  questions  involved  in  this  case,  it  seems  to 
me  entirely  immaterial  as  to  what  the  special  origin  of  the 
forty  thousand  dollars  in  drafts  was;  that  is,  whether  they 
were  drawn  by  the  plaintiff  and  accepted  by  the  defendants 
Griffin  &  Co.,  purely  as  an  accommodation  to  the  plaintiff, 
or  whether  they  were  drawn  and  negotiated  in  connection 
with  the  charter  party  of  the  vessel  which  was  to  transport 
the  sugars  thereafter  to  be  brought  to  Boston.  And  it  seems 
to  be  entirely  immaterial  whether  those  drafts  were  negoti- 
ated upon  the  sole  credit  of  the  drawer  or  in  connection 
with  the  charter  party  and  any  expectations  which  the  pur- 
chaser of  the  drafts  had  that  they  would  be  accepted  by 
Griffin  &  Co.  in  New  York.  In  any  event,  the  acceptance 
of  the  drafts  was  a  loan  of  the  credit  of  Griffin  &  Co.  to  the 
plaintiff,  they  relying  upon  his  promise  to  put  them  in  funds 
prior  to  the  maturity  of  the  drafts. 

The  question  then  arises  as  to  the  circumstances  under 
which  the  proceeds  of  the  cargo  of  sugar,  which  was  sold 
by  Griffin  &  Co.  as  the  factors  of  the  plaintiff,  came  into 
the  hands  of  Griffin  &  Co.  It  is  claimed  upon  the  part  of 
the  defendants  that  it  was  the  ordinary  case  of  a  transaction 
between  a  debtor  and  creditor  ;  that  the  plaintiff  was  debited 
with  the  forty  thousand  dollars  of  drafts  accepted  by  Grif- 
fin &  Co.,  and  he  was  credited  upon  the  books  of  Griffin  & 
Co.  with  the  proceeds  of  the  sales  of  the  sugar,  and  the 
draft  which  the  plaintiff  forwarded  for  making  up  the  defi- 
ciency between  the  proceeds  of  the  sale  of  the  sugar  and  the 
forty  thousand  dollars  of  accommodation  drafts  before  men- 
tioned. There  would  be  no  difficulty  whatever,  in  my  judg- 
ment, in  coming  to  the  conclusion  that  the  drafts  for 
$34,827.50,  the  proceeds  of  the  sugar,  and  also  the  draft  for 
$5,600,  subsequently  remitted,  were  sent  by  the  plaintiff  in 
this  action  to  Griffin  &  Co.  for  the  express  purpose  of  taking 
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up  the  §40,000  of  drafts  which  Griffin  &  Co.  had  accepted 
for  the  accommodation  of  the  plaintiff,  were  it  not  for  some 
expressions  contained  in  the  letter  which  incloses  the  draft 
of  $34,827.50.  The  plaintiff  in  that  fetter,  which  bears 
date  on  the  21st  of  February,  uses  the  following  language : 

"  Inclosed  please  find  shipping  documents,  your  order  in 
blank,  of  603  hogsheads  Mdo.  sugar  per  Eugene  Hale,  in- 
voice amount  $34,827.50,  sold  to  the  Continental  Sugar 
Refinery,  Boston,  against  which  we  have  drawn  as  per  first 
of  exchange  herein  inclosed,  and  to  your  order  at  3  days, 
$34,827.50,  which  please  have  collected  to  our  credit  in 
account.  We  have  placed  to  your  credit  one  per  cent, 
commission  on  same  $34,827.50.  The  $5,172.50  overdrawn 
we  will  forward  to  you  by  next  mail  in  time  to  cover." 

It  is  claimed,  with  great  force,  by  the  counsel  for  the 
assignee  herein,  that  this  language  shows  that  this  money, 
when  collected,  was  simply  to  be  passed  to  the  credit  of  the 
plaintiff  herein,  and,  if  the  language  of  the  letter  alone  is 
to  be  considered,  that  is  certainly  its  import ;  but  the  ques- 
tion arises  whether  that  was  the  intention  of  the  parties,  or 
whether  it  was  not  the  intention  that  this  money  should  be 
held  by  Griffin  &  Co.,  together  with  the  subsequent  remit- 
tance which  was  promised  in  the  letter,  for  the  express  pur- 
pose of  paying  the  drafts  of  $40,000  which  were  subse- 
quently to  mature,  and  which  Griffin  &  Co.  had  accepted 
for  the  accommodation  of  the  plaintiff.  It  seems  to  me  that 
the  relation  of  the  parties  and  the  nature  of  the  transaction 
would  necessarily  lead  to  this  conclusion,  and  also  the  last 
paragraph  quoted  from  the  letter  which  has  been  referred  to, 
of  the  21st  of  February,  seems  to  indicate  that  such  at  least 
was  the  intention  of  the  plaintiff  in  this  action.  The  remit- 
tance of  the  thirty-four  thousand  and  odd  dollars  draft  is 
referred  to;  the  fact  that  that  draft  will  not  pay  the  amount 
of  the  accommodation  drafts  which  were  about  to  fall  due,  and 
the  commission  of  Griffin  &  Co.  for  acceptance,  is  recognized, 
and  the  plaintiff  adds  that  "  the  deficiency  will  be  forwarded 
to  Griffin  &  Co.  by  next  mail  in  time  to  cover,"  thus  indi- 
cating that  the  remittances  were  made  to  Griffin  &  Co.  for 
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the  purpose  of  putting  them  in  funds  to  meet  these  drafts, 
and  for  no  other  purpose.  It  is  true  that  in  the  subsequent 
remittance  the  amount  was  $5,600  in  a  round  sum  and  not 
exactly  $5,172. 50, *the  amount  of  the  deficiency;  but  that 
circumstance  does  not  seem  to  be  of  a  character  to  change 
the  relations  of  the  parties.  If  it  was  the  intention  of  the 
plaintiff  in  this  action  to  remit  these  funds  to  Griffin  &  Co. 
for  the  purpose  of  enabling  them  to  take  up  those  drafts, 
and  for  no  other  purpose,  then  Griffin  &  Co.  had  no  authority 
or  right  to  use  these  funds  for  any  purpose  whatever,  except 
that  of  meeting  the  $40,000  of  drafts  at  their  maturity. 
Under  these  circumstances,  it  does  not  seem  to  me  that  the 
particular  wording  of  the  letter  in  question  can  control 
or  alter  or  change  what  was  manifestly  the  intention  of  the 
parties  to  this  action,  and  was  certainly  the  intention  of  the 
plaintiff  at  the  time  that  the  remittances  were  made,  and 
which  the  defendants  Griffin  &  Co.  undoubtedly  well  un- 
derstood. 

I  am  of  the  opinion,  therefore,  that  the  moneys  as  received 
by  Griffin  &  Co.  were  clothed  with  the  trust  that  they 
should  be  applied  to  the  payment  of  these  $40,000  of 
drafts,  and  that  such  part  of  said  remittances  as  were  not 
so  applied,  if  they  can  be  traced,  belong  to  the  plaintiff  and 
not  to  the  general  estate  of  Griffin  &  Co. 

It.  appears  from  the  books  of  Griffin  &  Co.  that  these  pro- 
ceeds of  sale  and  the  draft  for  $5,600  were  deposited  to 
their  individual  credit  in  their  bank,  and  the  next  question 
to  discuss  is  whether  these  trust  funds  can  be  traced  into 
the  hands  of  the  assignee ;  and  in  considering  this  propo- 
sition it  is  necessary  to  consider  the  condition  of  the 
pleadings. 

It  is  claimed  upon  the  part  of  the  defendants  that  there 
is  no  evidence  to  show  that  the  assignee  received  any  of  the 
money  in  bank  of  Griffin  &  Co.  The  allegation  of  the 
complaint  is  that  on  or  about  the  12th  day  of  March,  1883, 
the  said  G.  W.  Griffin  &  Co.  made  an  assignment  in  writing 
for  the  benefit  of  creditors  to  the  defendant  Edward  Earle, 
who  now  claims  to  hold  and  possess  all  the  money  and  other 
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property  that  stood  in  the  name  of  said  G.  W.  Griffin  &  Co. 
at  the  time  of  said  assignment.  The  plaintiff  then  alleges, 
upon  information  and  belief,  that  at  the  time  of  the  assign- 
ment aforesaid  there  was  on  deposit  in  bank  in  the  name  of 
G.  W.  Griffin  &  Co.,  of  the  proceeds  of  the  aforesaid  draft 
on  the  Continental  Sugar  Refinery  Company  and  of  the 
proceeds  of  the  aforesaid  cargo  of  sugar,  the  sum  of 
$17,235.62,  or  thereabouts,  and  that  the  defendant  Edward 
Earle,  assuming  to  act  as  assignee  as  aforesaid,  has  drawn 
said  money  from  the  bank  where  it  was  deposited,  and  has 
deposited  it  with  the  banking  house  of  John  H.  Davis  & 
Co.,  of  the  City  of  New  York,  where  it  now  stands  in  the 
name  of  the  said  Edward  Earle,  as  assignee. 

The  answer  of  the  assignee  admits  so  much  of  the  fore- 
going paragraphs  of  said  complaint  as  allege,  in  substance, 
that  the  sum  of  $17,235.62  in  cash  has  come  into  the  hands 
of  the  said  assignee  herein  as  a  part  of  the  assets  of  said 
G.  W.  Griffin  &  Co.,  and  that  the  said  assignee  has  depos- 
ited said  sum  with  said  banking  house  of  John  H.  Davis  & 
Co.,  where  it  now  stands  in  the  name  of  this  defendant  as 
assignee,  as  aforesaid.  The  answer  then  proceeds  and 
states  that  as  to  all  the  other  allegations  of  said  com- 
plaint the  said  defendant,  assignee,  has  no  knowledge  or 
information  sufficient  to  form  a  belief,  and  he  therefore  de- 
nies the  same,  leaving  the  plaintiff  to  make  such  proof 
thereof  as  he  may  be  advised.  The  allegation  of  the  com- 
plaint is  that  the  assignee  drew  from  the  bank  these 
moneys. 

The  assignee  admits  the  receipt  of  the  moneys  as  part  of 
the  estate  of  G.  W.  Griffin  &  Co.  He  certainly  did  not 
intend  by  his  denial  upon  information  and  belief  to  deny  an 
allegation  in  the  complaint  that  he  personally  drew  those 
moneys  from  the  bank,  because  that  was  a  fact  in  regard  to 
which  he  had  knowledge,  personal  knowledge,  and  which  he 
never  could  have  intended  to  have  denied  upon  information 
and  belief.  He  nowhere  intimates  any  denial  as  to  having 
received  the  funds  from  the  depository  from  which  the 
plaintiff  alleges  it  to  have  been  derived,  but  the  denials 
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would  seem  to  relate  entirely  to  the  allegations  of  the  com- 
plaint in  regard  to  the  origin  of  the  funds.  Therefore,  for 
the  purposes  of  this  action,  it  seems  to  me  that  it  must  be 
held  that  the  pleadings  admit  the  drawing  of  the  money  by 
the  assignee  from  the  bank,  as  alleged  in  the  complaint. 

That  the  deposit  of  trust  funds  by  a  trustee  in  his  own 
private  bunk  account  in  which  he  may  have  deposited 
moneys  of  his  own  or  moneys  which  belonged  to  other 
cestuis  que  trust,  does  not  so  far  destroy  the  identity  of  the 
funds  that  the  cestui  que  trust  merely  becomes  a  general 
creditor,  is  so  well  established  by  the  courts  of  both  this 
state  and  of  England  that  it  is  not  necessary  to  discuss  the 
proposition  (  Van  Allen  v.  American  Nat.  Bank,  52  N.  Y.  1 ; 
Pennell  v.  Deffell,  4  De  Gex,  M.  &  G.  372 ;  In  re  Ballet? 8 
Estate,  13  L.  R.  Ch.  Div.  696).  Therefore  the  plaintiff  in 
this  action  is  entitled  to  recover  from  the  assignee  such  part 
of  the  funds  of  the  plaintiff  deposited  by  Griffin  &  Co.  in 
their  private  bank  account  as  can  be  traced.  The  extent  to 
which  the  courts  have  gone  in  following  the  lien  of  cestuix 
que  trust  upon  trust  property,  and  upon  that  which  has  been 
substituted  for  trust  property,  is  illustrated  to  a  marked 
degree  by  the  case  of  Hooley  v.  Grieve,  reported  in  the 
Court  of  Appeals  in  82  N.  Y.  625,  and  in  this  court  in 
9  Daly  104.  In  the  decision  of  the  case  in  the  Court  of 
Appeals  no  opinion  appears  to  have  been  written,  but  the 
decision  of  the  General  Term  of  this  court  was  affirmed 
upon  the  opinions  rendered  by  such  General  Term.  The 
decision  in  that  case  was  founded  upon  the  following  prin- 
ciples : 

1.  That  the  representatives  of  a  deceased  partner  have  a 
lien  upon  the  whole  of  the  assets  of  the  firm,  subject  to  the 
payment  of  the  debts  of  the  firm  for  the  amount  which  may 
be  found  to  be  the  deceased  partner's  share  of  the  firm's 
assets. 

2.  That  the  surviving  partner  is  entitled  to  the  possession 
of  the  whole  of  the  firm's  assets  for  the  purposes  of  liquida- 
tion, and  he  becomes  a  trustee  for  that  purpose. 

3.  That  if  the  surviving  partner  continues  the  business 
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of  the  firm,  and  uses  the  assets  of  the  old  firm  in  such  con- 
tinuation, he  commits  a  breach  of  trust,  and  misappropriates 
property  upon  which  a  lien  has  been  impressed  for  the  secu- 
rity of  the  representatives  of  the  deceased  partner. 

4.  That  if  by  such  continuation  the  surviving  partner  has 
disposed  of  the  assets  and  stock  of  the  old  firm  and  has  in- 
vested the  proceeds  thereof  in  new  stock,  so  that  the  iden- 
tity of  the  old  stock  and  assets  is  lost,  and  has  mingled  in 
such  new  stock  property  of  his  own  in  such  manner  that  it 
cannot  be  separated,  the  court  will  impress  the  lien  of  the 
representatives  of  the  deceased  partner  upon  the  whole  of 
the  new  stock  to  indemnify  the  trust  fund,  except  against  a 
bona  fide  purchaser  or  a  party  having  acquired  a  specific 
lien  by  the  levy  of  an  execution  or  attachment. 

5.  That  such  lien  will  be  enforced  to  the  exclusion  of  the 
individual   creditors   of  the   surviving   partner,  upon   the 
ground  that  it  would  be  more  inequitable  to  appropriate 
any  portion  of  the  trust  funds  to  the  payment  of  the  indi- 
vidual debts  of  the  surviving  partner  than  that  some  portion 
of  his  individual  property,  which  he  had  so  mingled  with 
the  trust  funds  that  its  identity  was  lost,  should  be  appro- 
priated to  the  indemnification  of  the  trust  fund.     The  sur- 
viving partner  could   give    to   the  representatives   of  the 
deceased  partner  a  mortgage  or  a  bill  of  sale  of  the  whole 
of  his  own  estate  to  make  good  the  trust  fund  to  the  exclu- 
sion of  his  individual  creditors,  and  this  is  all  the  court  does 
in  enforcing  this  implied  lien  ;    but  the  surviving  partner 
could  not  give  a  mortgage  upon  or  a  bill  of  sale  of  any  por- 
tion of  the  substituted  trust  property  to  secure  any  of  his 
creditors.     "  The  court  marshals  the  equities  and  gives  a 
prior  lien  to  the  greatest." 

It  appearing,  from  the  evidence  in  this  case,  that  subse- 
quent to  the  deposit  of  the  monej's  of  the  plaintiff  in  the 
bank  by  the  defendants,  Griffin  &  Co.,  they  made  various 
deposits  and  drew  various  checks  against  the  account,  it  is 
necessary  to  determine  the  order  in  which  the  checks  should 
be  charged  against  the  account. 

It  is  claimed  upon  the  part  of  the  defendants  that  the 
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moneys  drawn  out  are  to  be  applied  to  the  moneys  first  paid 
in.  This  is  the  rule  which  seems  to  have  received  the  sanc- 
tion of  the  court  in  Pennell  v.  Deffell,  above  referred  to ; 
but  in  the  more  recent  case,  In  re  Halletfs  Estate,  above  re- 
ferred to,  an  entirely  different  rule  was  adopted  by  the 
Court  of  Appeal ;  and  it  was  held,  after  a  review  of  all  the 
authorities,  that  in  the  case  of  money  deposited  by  a  trustee 
to  his  individual  account  with  his  bankers,  the  rule  that  the 
first  drawings  out  are  to  be  attributed  to  the  first  payments 
in,  does  not  apply,  and  that  the  drawer  must  be  taken  to 
have  drawn  out  his  own  money  in  preference  to  the  trust 
money ;  that  the  rule  above  referred  to  applies,  however,  in 
the  case  where  the  question  is  between  two  cestuis  que  trust. 
The  case  of  Pennell  v.  Deffell  (supra),  is  referred  to  and 
expressly  overruled ;  and  that  this  is  in  consonance  with 
justice  and  equity  seems  to  be  apparent,  and  is  entirely  con- 
sistent with  the  rules  laid  down  in  the  case  of  Rooley  v. 
Grieve,  where  the  court  protects  the  trust  fund  in  preference 
to  allowing  any  part  of  such  fund  to  be  devoted  to  paying 
the  general  debts  of  the  defaulting  trustee. 

In  making  up  their  statements  of  the  condition  of  the 
accounts  by  the  respective  counsel,  a  radical  difference  has 
been  pursued  in  reference  to  the  charges  and  credits  con- 
tained in  the  account.  Upon  the  one  hand,  where  checks 
and  credits  appear  upon  the  same  day,  the  credit  is  given 
first  and  the  checks  deducted  afterwards ;  in  the  other  case, 
the  checks  are  deducted  first  and  the  credit  given  after- 
wards. This  makes  a  very  vital  difference  in  the  results 
arrived  at,  and  it  is  proper  that  the  justness  of  the  two 
courses  should  be  examined. 

There  is  nothing  to  show,  as  far  as  the  point  of  time  is 
concerned,  whether  these  deposits  were  made  first  or  whether 
the  checks  on  a  given  day  were  drawn  before  the  deposits 
were  made.  It  appears,  however,  upon  an  examination  of 
the  check  book,  which  was  the  book  of  original  entry,  that 
it  was  the  habit,  as  far  as  checks  were  concerned,  to  charge 
them  in  account  only  when  they  were  footed  up  at  the  bot- 
tom of  each  page  of  the  check  book,  and  that  in  every  case 
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the  deposit  upon  a  given  day  seems  to  have  been  credited 
before  any  checks  of  that  day  were  charged,  with  the  ex- 
ception of  one  check,  dated  March  9th,  for  147.83,  which 
seems  to  have  been  charged  before  any  deposits  were  cred- 
ited as  being  made  upon  that  day.  Therefore  it  is  reasona- 
ble and  just  to  credit  all  deposits  made  upon  the  account 
upon  any  given  business  day  before  charging  any  one  of  the 
checks;  and,  in  view  of  the  decision  of  the  case  of  Halletfs 
Estate  and  also  of  the  plain  equity  of  such  a  method  of  pro- 
cedure, all  checks  drawn  for  the  individual  business  of  the 
defendants  should  be  charged  against  individual  funds  as 
far  as  such  funds  would  pay  such  check  at  the  end  of  the 
business  day  upon  which  the  checks  were  drawn.  Applying 
these  principles  to  the  account  of  the  defendants  Griffin  & 
Co.,  it  would  appear  that  at  the  time  of  their  failure  there 
was  a  balance  in  their  hands  of  $12,672.43  of  trust  funds 
which  the  plaintiff  in  this  action  is  entitled  to  claim  from 
the  assignee. 

Judgment  accordingly. 


JOHN  S.  BEAUFOKD,  Respondent,  against  THOMAS  A.  PAT- 
TESON, Appellant. 

(Decided  January  21st,  1884.) 

Upon  the  delivery  of  certain  promissory  notes  by  the  maker  to  the  payee, 
the  latter  gave  to  the  former  a  receipt  therefor  acknowledging  that  he 
received  the  notes  from  the  maker  "  in  settlement  of  his  obligation  for 
£125  which  I  hold  in  England,  and  which  I  agree  to  return  to  him 
cancelled."  Held,  that  there  was  no  ambiguity  in  this  instrument  which 
would  render  evidence  to  explain  or  change  its  terms  admissible;  and  a 
recovery  by  the  payee  upon  the  notes,  founded  on  such  evidence,  and 
without  a  surrender  of  the  obligation  mentioned  in  the  receipt,  could  not 
be  sustained. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  city  of  New  York  affirming  a  judg- 
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ment  of  that  court  entered  upon  the  verdict  of  a  jury  and 
an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  upon  two  promissory  notes  made 
by  defendant  payable  to  plaintiff  and  delivered  in  settle- 
ment of  an  obligation  of  defendant's  then  due,  of  which 
plaintiff  claimed  to  be  the  holder.  At  the  time  of  the 
delivery  of  the  notes,  plaintiff  gave  to  defendant  the  fol- 
lowing" receipt : 

"NEW  YORK,  May  12th,  1876. 

"Received  of  Thomas  A.  Patteson  his  two  notes  of  this 
date  at  nine  and  ten  months  after  date  for  three  hundred 
and  forty-three  -^fe  dollars  each  in  settlement  of  his  obliga- 
tion for  .£125  (one  hundred  and  twenty-five  pounds  ster- 
ling), which  I  hold  in  England,  and  which  I  agree  to  return 
to  him  cancelled. 

[Signed]  J.  S.  BEAUFORD  &  Co. 

In  Liq." 

Other  facts  are  stated  in  the  opinion  upon  the  decision 
of  a  former  appeal  in  the  case,  reported  10  Daly  333.  At 
the  new  trial  ordered  by  that  decision,  the  jury  found  for 
plaintiff,  and  a  motion  by  defendant  for  a  new  trial  was 
denied  and  judgment  for  plaintiff  was  entered  on  the  ver- 
dict. From  the  judgment  and  the  order  denying  his 
motion  for  a  new  trial,  defendant  appealed  to  the  General 
Term  of  the  Marine  Court,  which  affirmed  the  judgment 
and  order ;  and  from  this  decision  of  the  General  Term,  de- 
fendant again  appealed  to  this  court. 

John  M.  Bowers,  for  appellant. 
L.  Laflin  Kellogg^  for  respondent. 

VAX  BRUNT,  J. — When  this  case  was  before  this  court 
upon  a  previous  appeal,  the  evidence  tending  to  explain  the 
receipt  or  contract  given  at  the  time  of  making  the  notes  in 
suit  was  given  without  any  objection,  and  was  treated  as 
part  and  parcel  of  the  case ;  but  in  the  record  now  before 
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TIS  the  admission  of  this  evidence  explanatory  or  changing 
the  terms  of  the  contract  was  objected  to  and  should  have 
been  excluded,  unless  the  contract  itself  is  ambiguous. 

We  find  no  ambiguity  whatever  in  the  contract.  The 
parties  each  contracted  to  do  certain  things  in  clear  unam- 
biguous terms,  and  the  rights  of  the  parties  must  necessarily 
be  controlled  by  the  language  of  this  contract.  It  was 
error,  therefore,  to  admit  any  evidence  tending  to  vary  its 
terms,  and  there  was  no  question  whatever  for  the  jury  to 
determine. 

This  court  having  already  decided  that  according  to  the 
contract  the  plaintiff  could  not  recover  without  the  surren- 
der of  the  note  agreed  to  be  surrendered,  it  is  not  necessary 
to  discuss  that  proposition  anew  (Beauford  v.  Patteson,  10 
Daly  333). 

As  to  the  suggestion  about  the  loss  of  the  note  after  May 
12th,  1876,  it  is  sufficient  to  say  that  there  is  no  evidence 
whatever  of  the  fact. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


WILLIAM  H.  DWINELLE,  Appellant,  against  ALBERT  R. 
EDEY,  Respondent. 

(Decided  January  21st,  1884.) 

An  action  for  an  accounting  between  partners  founded  on  a  covenant  in 
their  partnership  agreement,  under  seal,  that  losses  and  expenses  should 
be  borne  by  them  in  equal  proportions,  is  an  action  upon  a  sealed  instru- 
ment, under  Code  of  Civil  Procedure  §  381,  which  may  be  brought  at 
any  time  within  twenty  years. 
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APPEAL  from  a  judgment  of  this  court  entered  upon  the 
decision  of  the  judge  at  the  trial  dismissing  the  complaint. 

In  April,  1869,  the  plaintiff  and  defendant  formed  a  part- 
nership by  an  agreement  under  seal.  Among  other  provi- 
sions was  the  following :  "  All  losses  happening  to  the  said 

firm and  all  expenses  of  the  business  shall  be  borne 

by  the  said  parties  in  equal  proportions."  The  business 
proved  unprofitable  and  was  wound  up  in  December,  1869. 
The  plaintiff,  on  or  before  June,  1870,  paid  and  expended 
moneys  for  said,  firm  in  its  business.  Before  this  action 
payment  of  one-half  these  disbursements  was  demanded  by 
the  plaintiff  from  defendant  and  was  refused.  This  action 
was  brought  October  24th,  1882.  The  complaint  asked  an 
accounting  and  judgment  for  one  half  the  sums  paid  by  the 
plaintiff. 

At  the  trial,  the  court  dismissed  the  complaint,  on  the 
ground  that  the  claim  was  barred  by  the  Statute  of  Limita- 
tions. From  the  judgment  for  defendant  entered  thereon, 
plaintiff  appealed. 

Erastus  Cooke,  for  appellant. — The  twenty  years'  limita- 
tion prescribed  by  section  381  of  the  Code  of  Civil  Proce- 
dure applies  in  terms  to  "an  action  upon  a  sealed  instru- 
ment." This  limitation  is  not  confined  to  instruments  for 
the  payment  of  money  only,  but  applies  to  sealed  instru- 
ments of  all  kinds  (Peters  v.  Delaplaine,  49  N.  Y.  370 ; 
Throop's  Ed.  Code  Civ.  Pro.,  note  to  §  381). 

This  action  is  brought  directly  upon  the  covenant  to  pay 
one  half  the  losses  and  expenses  of  the  business  (Wood's 
Limitation  of  Actions,  §  72 ;  Foster  v.  Allanson,  2  T.  R. 
479 ;  Moravia  v.  Levy,  Id.  note ;  Grilson  v.  Stewart,  1  Watts 
100 ;  Miller  v.  Watson,  5  Co  wen  195 ;  Anon.,  2  T.  R.  128 ;  1 
Chitty  on  Pleading,  94;  Andrews  v.  Montgomery,  19  Johns. 
162 ;  Glover  v.  Tuck,  24  Wend.  153 ;  Madge  v.  Puig,  12  Hun 
15 ;  Com}-n's  Dig.,  tit.  Covenant  A  1 ;  Jones  v.  Butler,  87  N. 
Y.  616 ;  Booth  v.  Cleveland  Mill  Co.,  74  N.  Y.  21 ;  Frey  v. 
Johnson,  22  How.  Pr.  316;  Hall  v.  Dean,  13  Johns.  105;  1 
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Chitty  on  Pleading,  109 ;  /Sampson  v.  Easterly,  9  Barn.  &  C. 
505 ;  Salton  v.  Houston,  1  Bing.  433). 

The  principle  applicable  to  contribution  between  co- 
obligors  upon  a  bond  is  not  founded  on  an  implied  promise, 
or  upon  contract  at  all,  and  does  not  apply  (Aspinwall  v. 
Sacchi,  57  N.Y.  335 ;  Norton  v.  Coon,  3  Denio  130 ;  Deering 
v.  Earl  of  Winchelsea,  2  Bos.  &  P.  270 ;  Penniman  v.  Vin- 
ton,  4  Mass.  276.)  The  action  is  clearly  on  the  covenant, 
and  subject  to  the  twenty  years  limitation  (Bommer  v. 
American  /Spiral  $c.  Manuf.  Co.,  44  Super.  Ct.  454,  aff'd  81 
N.  Y.  468 ;  Peters  v.  Delaplaine,  49  N.  Y.  362). 

The  case  of  Knox  \.Gye  (4  Moak's  Eng.  Rep.  44),  quoted 
by  defendant's  counsel,  was  an  equitable  action  for  an  ac- 
counting. There  was  no  sealed  instrument  in  the  case. 
Noyes  v.  Crawley,  also  cited,  was  the  same  in  its  nature,  and 
is  alike  inapplicable.  Other  cases  cited  (as  Loder  v.  Hat- 
field,  71  N.  Y.  92 ;  American  Bible  Soc.  v.  Hebard,  51  Barb. 
552)  were  actions  to  recover  legacies,  or  (as  Borst  v.  Cory, 
15  N.  Y.  505 ;  Coleman  v.  Second  Ave.  R.  R.  Co.,  38  N.  Y. 
201)  actions  on  simple  contract  debts,  in  no  possible  way 
applicable  to  this  case. 

Aaron  J.  Vanderpoel  and  John  M.  Bowers,  for  respon- 
dent.— This  is  not  an  action  upon  any  covenant  contained 
in  a  .sealed  instrument.  '  The  cause  of  action,  if  any,  arises 
on  the  failure  to  indemnify  for  moneys  alleged  to  have  been 
paid  out  on  account  of  the  copartnership  dealings.  Not 
every  action  founded  on  a  sealed  instrument  can  claim  the 
protection  of  the  twenty  years'  limitation  ;  for  example,  the 
twenty  years'  statute  does  not  apply  to  an  action  for  a  leg- 
acy (Loder  v.  Hatfield,  71  N.  Y.  109 ;  American  Bible  Soc. 
\.  Hebard,  51  Barb.  552,  aff'd  41  N.  Y.  619)  ;  or  to  an 
action  for  specific  performance  of  a  contract  for  sale  of  land 
under  seal  (Peters  v.  Delaplaine,  49  N.  Y.  362);  Bommer^  v. 
American  Spiral  $c.  Manuf.  Go.  (44  N.  Y.  Super.  Ct.  454), 
that  the  twenty  year  statute  applied  to  an  action  for  an  ac- 
counting under  a  sealed  instrument  granting  a  right  to 
manufacture  a  patented  article,  though  affirmed  in  the 
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Court  of  Appeals,  was  not  affirmed  on  this  point  (81  N.  Y. 
468).  If  a  mortgage  be  given  to  secure  a  contract  debt  and 
there  is  no  express  agreement  in  the  mortgage  to  pay  it,  the 
statute  runs  in  six  years  against  a  suit  on  the  debt  (Jack- 
son v.  Sacket,  7"  Wend.  94  ;  Hoeyer  v.  Pruyn,  1  Paige  465  ; 
Borst  v.  Cory,  15  N.  Y.  510).  When  a  bond  under  seal  is 
executed  by  two  parties,  and  one  pays  the  whole  bond  and 
then  sues  for  contribution,  the  short  statute  applies,  and  not 
the  statute  as  to  an  action  on  a  sealed  instrument.  The 
reasoning  is  that  the  action  is  on  the  breach,  not  of  the 
bond,  but  of  the  obligation  to  indemnify.  The  executing  of 
the  bond  is  the  consideration  for  the  promise,  but  the  breach 
is  of  the  obligation  to  indemnify  (Penniman  v.  Vinton, 
4  Mass.  276 ;  Angell  on  Limitations,  §  89). 

An  action  for  a  copartnership  accounting  must  be  brought 
within  either  six  or  at  the  utmost  ten  years  (Knox  v.  G-ye, 
L.  R.  5  H.  L.  656 ;  Noyes  v.  Crawley,  L.  R.  10  Ch.  Div.  31 ; 
and,  in  this  state,  Lawrence  v.  Trustees  of  Leake  fy  Watts 
Orphan  Asylum,  2  Denio  577;  Still  v.  Holbrook,  23  Hun 
517;  Rodman  v.  Devlin,  Id.  590;  Atwater  v.  Fowler,  1  Edw. 
Ch.  417). 

The  plaintiff  had  a  remedy  on  the  law  side  of  the  court, 
by  the  action  of  account  (Kelly  v.  Kelly,  3  Barb.  419;  Ap- 
pleby  v.  Brown,  24  N.  Y.  143). 

Statutes  of  limitation  are  founded  on  sound  policy,  are 
statutes  of  repose,  and  are  not  to  be  evaded  by  construction 
(Roberts  v.  Pillow,  Hempst.  624 ;  Philip  v.  Pope,  10  B. 
Monr.  163;  Dickinson  v.  McCarny,  5  Ga.,  483;  McArthy  v. 
White,  21  Cal.  495). 

The  case  of  Oodman  v.  Rogers  (10  Pick.  Ill),  cited  by 
plaintiff's  counsel,  when  carefully  examined  does  not  deter- 
mine that  an  action  for  accounting  on  a  copartnership  agree- 
ment, where  under  seal,  can  be  brought  at  any  time  within 
twenty  years.  The  case  at  bar  is  far  more  analogous  to  the 
case  reported  in  4  Mass,  (supra).  The  case  in  Pickering 
was  to  recover  assets  actually  collected  by  a  partner.  The 
case  at  bar  is  for  contribution  claimed  by  one  partner 
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against  the  other,  the  matter  arising  as  a  result  of  the  co- 
partnership business,  and  not  covenanted  to  be  paid. 

BEACH,  J. — [After  stating  the  facts  as  above.] — The 
question  raised  by  this  appeal  is  whether  or  not  the  action 
is  upon  a  sealed  instrument,  and  so  amenable  to  the  twenty 
year  limitation  (Code  Civ.  Pro.  §  381). 

After  extended  examination  I  fail  to  see  upon  what  the 
action  is  based  save  the  covenant  to  bear  one  half  the  losses 
and  pay  a  like  proportion  of  the  expenses.  The  defendant 
is  alleged  to  have  broken  that  covenant  by  not  paying  his 
quota,  and,  therefore,  to  be  liable  to  the  plaintiff  who  has 
paid  his  share,  in  addition  to  his  own.  The  conclusion  of 
the  learned  justice  below  that  there  was  an  absence  of  any 
covenant  in  the  agreement  whereby  one  partner  was  to  pay 
the  other  for  any  amount  paid  in  excess  of  one  half,  and, 
therefore,  the  action  was  not  brought  upon  the  indenture, 
seems  to  me  an  over  refined  distinction. 

The  defendant  certainly  agreed  to  pay  one  half  the  losses 
and  expenses,  has  failed  to  do  so,  and  plaintiff,  under  his 
partnership  liability  to  third  persons,  has  paid  the  whole. 
The  basis  of  this  action  is  assuredly  the  defendant's  cove- 
nant to  pay  one  half,  and  its  breach.  The  illustration  of  co- 
obligors  on  a  bond  under  seal  where  one  pays  the  whole 
sum  is  not  analogous.  The  right  to  contribution  in  such 
case  results  from  a  principle  of  equity  jurisprudence,  not 
contract  express  or  implied  (1  Story's  Equity  Jurispru- 
dence, 12th  ed.  §  493 ;  Aspinwall  v.  SaccU,  57  N.  Y.  331). 
If  the  bond  contained  a  covenant  between  the  co-obligors  to 
pay  one  half  or  other  proportion  of  the  penalty,  there  would 
be  no  need  to  rely  upon  the  equitable  principle,  and  an 
action  for  contribution  would  necessarily  be  founded  on  the 
covenant. 

The  remarks  of  BUTLER,  J,  in  Foster  v.  Allanson  (2  T.  R. 
779)  and  in  the  note  referring  to  Moravia  v.  Levy,  while 
not  directly  pertinent,  give  strength  to  these  views.  The 
parties  were  partners  by  indenture,  and  stated  the  accounts, 
including  items  not  included  in  the  partnership  business. 
VOL.  XIL— 17 
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The  defendant  promised  to  pay  the  balance  against  him. 
The  action  was  assumpsit,  the  learned  judge  saying  in  eacli 
case  that  the  action  would  lie  because  of  the  promise,  but 
without  the  promise  the  action  would  have  been  on  the 
covenant  (Casey  v.  Brush,  2  Caines  293). 

The  case  of  Peters  v.  Delaplaine  (49  N.  Y.  362)  does  not 
bear  upon  the  point.  The  court  there  held  that  an  action 
for  specific  performance  involved  considerations  for  the 
court,  outside  the  provisions  of  the  contract,  and  no  differ- 
ence resulted  from  the  contract  being  under  seal  or  with- 
out. Facts  disconnected  with  the  instrument  whereof  per- 
formance is  sought,  such  as  laches,  material  change  in  the 
condition  of  the  parties,  and  other  surroundings,  influenced 
the  discretion  of  the  court  to  grant  or  deny  the  relief,  and 
therefore  the  action  was  not  brought  upon  the  contract. 

The  case  of  Knox  v.  Grye  (L.  R.  5  H.  L.  656),  and  Noyes 
v.  Crawley  (L.  R.  10  Ch.  Div.  31)  depended  upon  the  stat- 
ute limiting  an  action  of  account  to  six  years;  there  is  no 
similar  provision  in  our  law. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


JENNIE  E.  ERKENBRACH,  Appellant,  against  GEORGE  A. 
ERKENBRACH,  Respondent. 

(Decided  January  21st,  1884.) 

Under  the  provisions  of  the  Revised  Statutes  relating  to  suits  by  wife 
against  husband  for  a  separation  from  bed  and  board,  the  court  had  no 
power,  after  the  entry  of  a  final  decree  of  separation,  to  make  any  pro- 
vision .for  the  payment  of  alimony  by  the  husband  to  the  wife,  but  could, 
after  such  decree,  order  an  allowance  to  be  paid  by  him  to  her  for  the 
care  and -education  of  the  children  of  the  marriage. 
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APPEAL  from  an  order  of  this  court  denying  a  motion 
by  plaintiff  in  an  action  for  separation  from  bed  and  board, 
for  an  allowance  to  be  paid  to  her  by  defendant  for  her 
support  and  for  the  support  and  education  of  the  children 
of  the  parties. 

A  decree  of  separation  was  granted  in  this  action  to 
plaintiff  in  August,  1869.  The  custody  of  the  three  chil- 
dren of  the  parties,  (born  respectively  in  1863,  1865  and 
1867),  was  awarded  to  plaintiff.  No  provision  for  alimony, 
nor  for  the  support,  education,  or  care  of  the  children  was 
made  in  the  decree.  This  motion  was  made  in  March, 
1879.  A  reference  was  ordered  to  take  proof  as  to  what 
would  be  a  suitable  and  proper  allowance,  in  the  nature  of 
alimony,  for  the  plaintiff,  and  for  the  support  and  mainte- 
nance of  herself  and  children,  and  as  to  the  duty  of  the  de- 
fendant to  pay  such  allowance. 

The  referee  reported  that  the  defendant  should  have 
devoted  one  third  of  his  income,  viz.,  $1,200  a  year,  to  the 
support  of  his  wife  and  children  from  April,  1877,  and  that 
that  annual  sum  should  be  charged  against  him  since  that 
time,  and  paid  by  him  thenceforward,  every  year. 

On  motion  to  confirm  the  report  and  for  an  order  or 
decree  carrying  into  effect  the  conclusions  and  recommen- 
dations contained  therein,  the  court  sustained  defendant's 
objection  to  the  jurisdiction  of  the  court,  on  the  ground 
that  the  court  then  had  no  power  to  make  any  allowance 
whatever  to  the  plaintiff  by  way  of  alimony,  and  denied  the 
motion.  From  the  order  entered  upon  that  decision  the 
plaintiff  appealed. 

Joseph  A.  Welsh,  for  appellant. 
Joseph  J.  Marrin,  for  respondent. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — The 
court  had  jurisdiction  of  this  motion  so  far  as  it  involved 
an  application  for  an  allowance,  to  the  plaintiff,  for  the 
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care  and  education  of  the  children  of  the  marriage,  who  had 
been  commited  to  her  care  by  the  judgment  of  separation. 
Section  59  of  the  statute  (2  R.  S.  148)  provides  as  follows : 

"  In  any  suit  brought  by  a  married  woman  for  a  divorce, 
or  for  a  separation  from  her  husband,  the  court  in  which 
the  same  shall  be  pending,  may,  during  the  pendency  of  the 
cause,  or  at  its  final  hearing,  or  afterwards,  as  occasion 
may  require,  make  such  order  as  between  the  parties,  for 
the  custody,  care  and  education  of  the  children  of  the  mar- 
riage, as  may  seem  necessary  and  proper,  and  may  at  any 
time  thereafter  annul,  vary  or  modify  such  order."  * 

The  order  of  reference  required  the  referee  to  report  as 
to  a  suitable  and  proper  allowance  for  the  support  and 
maintenance  of  the  plaintiff  and  her  children.  The  referee 
reported  a  gross  sum,  instead  of  reporting  separately  what 
allowance  was  proper  for  the  care  and  education  of  the 
children,  so  that  that  application  could  be  passed  upon 
independently  of  the  application  for  an  allowance  to  the 
wife  for  her  support. 

The  report  might  have  been  sent  back  for  separate  find- 
ings as  to  the  wife  and  children,  and  the  order  appealed  from 
may  be  modified  to  that  extent. 

It  is  proper,  however,  upon  this  appeal  to  examine  the 
question  as  to  whether  the  court  had  jurisdiction  to  make 
an  order  for  the  support  of  the  wife.  It  will  be  observed 
that  section  59  of  the  statute,  quoted  above,  does  not  author- 
ize an  order,  after  final  hearing,  for  the  support  of  the  wife, 
but  only  for  the  custody,  care  and  education  of  the  children. 

There  is  no  other  statutory  provision  which  authorizes 
the  making  of  an  order,  after  the  final  hearing,  for  the  sup- 
port of  either  wife  or  children.  This  circumstance  was 
deemed  conclusive,  in  the  Court  of  Appeals,  on  the  ques- 
tion whether  an  order  for  alimony  might  be  made  after  a 
judgment  of  divorce  had  been  granted  (Kamp  v.  Kamp, 
59  N.  Y.  212).  The  reasoning  based  on  that  section  is  found 


*This  provision  was  repealed  (L.  1880,  c.  245)  upon  the  enactment  in  its 
stead  of  section  1771  of  the  Code  of  Civil  Procedure. 
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in  the  opinion  of  Judge  GROVER,  which,  although  a  dissent- 
ing opinion  (on  a  minor  question  of  practice  involved), 
was  adopted  by  the  court  as  an  exposition  of  the  law  on 
the  main  question  before  the  court;  Judge  ALLEN,  who 
wrote  the  prevailing  opinion,  saying  "Judge  GROVER  has 
clearly  demonstrated  that  the  entire  procedure  to  compel 
the  defendant  to  pay  a  heavy  tribute  annually  to  the  plain- 
tiff, under  the  name  of  alimony,  in  a  suit  terminated  by 
final  judgment,  divorcing  the  parties  a  vinculo,  and  declar- 
ing their  rights,  more  than  eighteen  years  before  these 
proceedings  were  instituted,  is  not  only  without  precedent 
but  without  jurisdiction.  As  said  in  substance  by  Judge 
GROVER,  the  jurisdiction  of  the  court  over  the  subject 
matter  of  the  action  and  over  the  parties,  in  respect  to  all 
matters  involved  in  it,  terminated  with  the  entry  of  final 
judgment  therein,  except  to  enforce  the  judgment  and  carry 
out  its  provisions,  or  to  correct  any  mistakes  in  the  record, 
upon  proper  application,  made  within  a  reasonable  time. 
The  parties,  from  that  time,  were  no  longer  husband  and 
wife,  and  had  no  claims  upon  each  other  growing  out  of  the 
relations  before  then  existing  between  them,  except  such 
as  were  given  by  the  judgment." 

Judge  GROVER  in  his  opinion  says:  "The  claim  of  the 
wife  for  support  is  to  be  determined  by  her  situation  and 
probable  wants,  and  the  ability  of  the  husband  to  provide 
therefor  at  the  time  of  making  the  decree.  If,  at  this  time, 
such  facts  do  not  require  the  court  to  make  such  a  provi- 
sion, and  it  is  not  made  by  the  decree,  it  is  equally  final  in 
respect  thereto  as  though  such  provision  was  made.  The 
wife  has  no  right,  afterward,  to  come  in  and  show  that, 
although  from  her  situation,  or  the  circumstances  of  the 
husband  at  the  time  of  rendering  the  decree,  a  provision  for 
her  support  would  not  have  been  proper,  yet  subsequent 
changes  require  it  to  be  made.  This  would  entirely  set 
aside  that  provision  of  section  45,  requiring  that,  in  making 
such  provision,  regard  must  be  had  to  the  circumstances  of 
the  parties  at  the  time.  If  the  husband,  after  the  dissolu- 
tion of  the  marriage,  acquires  property,  the  former  wife  is 
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not  entitled  to  any  increase  in  her  allowance  on  account  of 
the  property  so  acquired,  nor  can  the  husband  claim 
exemption  from  payment  of  what  is  required  by  the  decree, 
ou  account  of  subsequent  losses  sustained  of  property  which 
he  then  had,  any  more  than  exemption  from  the  payment 
of  any  other  judgment  which  may  have  been  rendered 
against  him.  All  this  appears  from  section  45  of  the  stat- 
ute. But  if  any  possible  doubt  as  to  this  remained,  it 
would  be  removed  by  section  59,  which  carefully  confers 
the  power  of  subsequently  modifying  the  decree  in  respect 
to  the  custody,  care  and  education  of  the  children  of  the 
marriage,  while  conferring  no  such  power  to  modify  the 
decree  in  respect  to  the  support  of  the  wife." 

It  is  true  that  the  learned  judge  subsequently  says : 
"  Cases  iu  which  a  separation — in  other  words,  of  divorce 
from  bed  and  board, — have  been  decreed,  are  not  analo- 
gous. In  the  latter,  the  relation  of  husband  and  wife  still 
exists  between  the  parties,  the  rights  and  duties  resulting 
therefrom  being  merely  suspended  by  the  judgment.  In 
the  former,  as  we  have  seen,  that  relation  is  terminated  by 
the  decree,  and  the  subsequent  relation  of  the  parties  the 
same  as  though  no  marriage  between  them  had  ever 
occurred." 

But  this  observation  as  to  actions  for  separation  was 
obiter.  There  was  no  such  case  before  the  court,  but 
on  the  other  hand  there  was  before  the  court  for  construc- 
tion the  only  statutory  provision  authorizing  an  order  for 
maintenance  after  judgment,  either  in  actions  for  divorce  or 
for  separation,  and  the  court  held  that  provision  to  be  con- 
clusive against  the  right  to  an  order  for  alimony  after 
divorce,  because  it  carefully  conferred  the  power  to  modify 
the  decree  as  to  the  support  of  children,  and  conferred  no 
such  power  as  to  the  support  of  the  wife.  This  reasoning 
applies  with  equal  force  to  actions  for  separation,  for  the 
section  thus  construed  to  be  exclusive  as  to  the  power  of  the 
court,  embraces  by  its  terms  both  actions.  The  distinction 
drawn  by  Judge  GROVER  between  actions  for  divorce  and 
separation  was  not  adopted  by  the  court  either  expressly  or 
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impliedly.  The  distinction  is  not  warranted  by  the  effect 
given  by  him  to  the  statute  under  examination,  and  cannot 
be  recognized  by  us  if  the  reasoning  in  Kamp  v.  Kamp  is  to 
control.  The  order  appealed  from  should  be  modified  by 
denying  the  motion  to  confirm  the  referee's  report  so  far 
as  allowance  or  alimony  to  the  plaintiff  is  concerned,  but 
referring  the  petition  to  a  referee  to  ascertain  and  report  a 
suitable  and  proper  allowance  to  plaintiff  for  the  past  and 
future  care  and  education  of  the  children  of  the  marriage. 
No  costs  of  this  appeal  to  either  party. 

BEACH,  J.,  concurred. 

CHARLES  P.  DALY,  Ch.  J.,  dissented. 

Order  modified,  and  as  modified,  affirmed.* 


N.  HILL  FOWLER,  Appellant,  against  CHARLES  T. 
CALLAN  et  al.,  Respondents. 

(Decided  January  21st,  1884.) 

A  deed  of  an  undivided  half  of  certain  real  property  was  executed  to  an 
attorney  at  law  in  consideration  of  an  agreement  by  him  to  render  for 
the  grantor  all  legal  services  necessary  and  requisite  to  secure  to  the  latter 
the  title  to  the  property  and  also  to  save  him  from  the  payment  of  any  costs 
or  expenses  in  relation  to  the  same.  Held,  that  the  deed  was  void,  under 
the  provision  of  the  Revised  Statutes  forbidding  an  attorney  to  agree  to 
advance  money,  &c.,  in  consideration  of  having  placed  in  his  hands 
"any  debt,  demand  or  thing  in  action  for  collection"  (2  R.  S.  5th  ed. 
282,  §  72.  )t 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint. 

.*The  order  entered  upon  this  decision  was  affirmed  by  the  Court  of 
Appeals,  October  7th,  1884  (see  96  N.  Y.  456). 

t  This  provision  was  repealed  upon  the  enactment  in  its  stead  of  section 
74  of  the  Code  of  Civil  Procedure. 
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The  action  was  brought  to  recover  possession  of  one  undi- 
vided half  of  premises  conveyed  by  a  quit  claim  deed  dated 
May  5th,  1885,  executed  and  delivered  to  plaintiff,  an  attor- 
ney at  law,  by  defendant  Callan.  Plaintiff  under  same 
date  delivered  to  defendant  Callan  his  agreement  to  render 
for  said  defendant  all  necessary  and  requisite  legal  services 
to  secure  him  the  title  to  the  entire  premises,  and  to  save 
him  from  the  payment  of  any  costs  and  expenses.  The  deed 
was  given  as  advanced  payment  for  the  professional  services 
mentioned  in  the  agreement,  and  the  immunity  from  charges 
and  expenses.  The  services  were  rendered,  and  involved 
title  to  the  realty  described  in  the  conveyance  and  agree- 
ment. 

The  court  dismissed  the  complaint,  "on  the  ground  that 
the  transfer  was  made  under  an  illegal  agreement  and  for  a 
consideration  forbidden  by  the  law."  From  the  judgment 
for  defendants  entered  thereupon  plaintiff  appealed. 

Scott  Lord,  for  appellant. — The  court  erred  in  dismissing 
the  complaint,  for  the  transfer  was  not  made  "  under  an  ille- 
gal agreement"  or  "for  a  consideration  forbidden  by  the 
law."  Even  before  the  Revised  Statutes,  when  the  law 
against  maintenance  was  in  full  force,  many  acts  in  the 
nature  of  maintenance  were  held  to  be  justifiable  from  the 
circumstances  under  which  they  were  done  ( Vborhces  V. 
Dorr,  51  Barb.  586).  The  contract  in  this  case  is  not  one 
calculated  to  provoke  aggression,  but  rather  to  induce 
repose.  Plaintiff  bound  himself  to  defend  and  protect ;  not 
to  attack,  nor  to  encourage  litigation  (Benedict  v.  Stuart, 
23  Barb.  421). 

The  agreement  was  not  illegal.  What  is  said  on  this 
question  in  Brotherson  v.  Consalus  (26  How.  Pr.  218), 
which  seems  to  have  been  relied  upon  in  the  court  below, 
was  merely  obiter ;  neither  was  such  question  in  the  case  of 
Benedict  v.  Stuart  (23  Barb.  421).  The  law  of  champerty 
and  maintenance,  except  as  contained  in  the  Revised  Stat- 
utes, does  not  exist  in  this  state  {Sedgwiek  v.  Stanton,  14 
N.  y.  289 ;  Durgin  v.  Ireland,  Id.  322 ;  Rowland  v.  Coffin,  32 


NEW  YORK— JANUARY,  1884.  265 

Fowler  v.  Callan. 

How.  Pr.  307 ;  Zogbaum  v.  Parker,  66  Barb.  341 ;  VoorJiees 
v.  Dorr,  51  Barb.  580).  The  tendency  of  legislation  in 
this  direction  is  also  evidenced  by  the  provision  of  the  Code, 
abrogating  all  rules  and  laws  restricting  the  right  of  a 
party  to  agree  with  an  attorney  for  his  compensation. 

J.  Adolphus  Kamping,  for  respondent  Callan. — In  trans- 
actions between  an  attorney  and  his  client,  every  presump- 
tion and  every  doubt  is  against  the  claims  of  the  attorney 
(Ritchings  v.  Van  Brunt,  38  N.  Y.  342 ;  Burling  v.  King,  2 
Thomp.  &  C.  545 ;  Whitehead  v.  Kennedy,  69  N.  Y.  462). 
Therefore  the  agreement  is  to  be  construed  to  imply  that  the 
advancing  of  the  costs  and  expenses  in  the  suit  was  an 
inducement  to  placing  in  Fowler's  hands  Callan's  demand, 
and  that  such  conveyance  Avas  made  with  the  intent  and 
for  the  purpose  that  Fowler  was  to  bring  suit  thereon ;  and 
the  presumption  is  that  Callan  was  not  then  in  legal  posses- 
sion of  the  premises  (Story  Eq.  Jur.  §§  308-324;  Brother- 
son  v.  Consalus,  26  How.  Pr.  219).  Any  suit  founded  on 
such  agreements  must  fail  (R.  S.  pt.  III.  c.  3  art.  3  §  81). 

The  agreement  was  champertous,  therefore  illegal,  and 
the  deed  based  thereon  was  void  (2  R.  S.  691  §  56 ;  Jack- 
son v.  Ketchum,  8  Johns.  482;  Hoyt  v.  Thompson,  5  N.  Y. 
547  ;  Ogden  v.  Des  Arts,  4  Duer  283  ;  4  Blackst.  Comm.  135 ; 
Benedict  v.  Stuart,  23  Barb.  421 ;  2  Parsons  Contr.  5th  ed. 
766 ;.  Lathrop  v.  Amherst  Bank,  9  Mete.  489 ;  Satterlee  v. 
Frazer,  2  Sandf.  141 ;  Brotherson  v.  Consalus,  26  How.  Pr. 
218).  The  case  comes  within  the  rules  held  in  Coughlin  v. 
New  York  Central  £c.  R.  R.  Go.  (71  N.  Y.  452). 

Q.  McAdam,  for  respondents  Kelly  and  Griffin.  —  The 
deed  under  which  plaintiff  claimed  was  based  upon  a  con- 
sideration forbidden  by  law,  and  is  void.  Accepting  the 
definition  of  champerty  as  "  the  unlawful  maintenance  of 
a  suit  in  consideration  of  some  bargain  to  have  part  of  the 
thing  in  dispute  "  (Sedgwick  v.  Stanton,  14  N.  Y.  289,  294), 
it  is  at  least  doubtful  if  that  offense  is  now  known  to  our 
law.  The  authorities  seem  to  hold  that,  except  as  it  is  or 
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may  be  embodied  in  existing  statutes,  it  has  no  existence  in 
this  state  (Sedgwick  v.  Stanton,  14  N.  Y.  289 ;  Durgin  v. 
Ireland,  Id.  322;  Vborhees  v.  Dorr,  51  Barb.  580).  Under 
the  Code  it  is  certain  that  an  attorney  may  lawfully  agree 
to  receive  as  compensation  for  his  services  a  part  of  the 
money  or  other  thing  in  litigation.  But  the  contract  now 
under  consideration  goes  further  than  that,  in  stipulating. 
as  it  does,  not  only  for  the  services  of  the  plaintiff  in  the 
litigation,  but  to  bear  the  expenses  thereof,  and  to  save  his 
client  (the  litigant)  from  the  payment  of  any  costs  or 
expenses  in  relation  to  the  same.  Such  contracts  are  still 
condemned  by  our  law  (Brotherson  v.  Consalus,  26  How. 
Pr.  213,  217,  218 ;  CougMn  v.  New  York  Central  $c.  R.  R. 
Co.,  71  N.  Y.  443,  452). 

BEACH,  J. — [After  stating  the  facts  as  above.] — The 
agreement  and  the  deed  were  void,  the  latter  being  in  con- 
travention of  the  statute  then  in  force  (2  li.  S.  288  §  72). 
This  enactment  prohibits  an  attorney  from  agreeing  to 
advance  money  to  any  person  as  an  inducement  to  the  plac- 
ing or  in  consideration  of  having  placed  in  his  hands  any 
debt,  demand  or  thing  in  action  for  collection. 

It  may  be  questionable  whether  or  not  the  subject  mat- 
ter of  the  agreement  technically  falls  within  the  statutory 
specification  of  "  debt,  demand  or  thing  in  action  for  collec- 
tion." I  think  "  demand  "  has  a  meaning  broad  enough  to 
cover  it,  and  "  collection  "  may  be  held  synonymous  with 
enforcement. 

The  case  of  Vborhees  v.  Dorr  (51  Barb.  580)  seems  over- 
ruled by  Coughlin  v.  The  New  York  Central  £c.  R.  R.  Co. 
(71  N.  Y.  443,  452).  As  an  original  question,  the  agree- 
ment in  that  case  would  appear  to  be  one  for  an  advance  of 
fifty  dollars  and  expenses  to  the  assignee  of  the  claim,  with 
immunity  from  costs,  as  an  inducement  to  place  it  in  defen- 
dant's hands  for  collection.  But  the  learned  court  con- 
strued the  contract  differently,  and  were  it  not  for  the  con- 
trolling decision  in  Coughlin  v.  The  New  York  Central  £c. 
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R.  R.  Co.  (supra),  I  should  feel  constrained  to  follow  the 
decision. 

Legislative  enactment,  enforced  by  controlling  adjudica- 
tion, has  undoubtedly  swept  away  the  law  of  champerty  and 
maintenance,  save  an  exception  contained  in  the  Revised 
Statutes  (Sedgwiclc  v.  Stanton,  14  N.  Y.  289 ;  Durgin  v.  Ire- 
land, Id.  322). 

These  decisions  seem  contrary  to  the  apt  and  forcible 
suggestions  of  Justice  BOCKES  in  Brotherson  v.  Oonsalus, 
(26  How.  Pr.  213),  which,  while  not  authoritative,  are  like 
to  cause  regret  over  the  absence  of  statutory  enactments 
preventing  attorneys  and  counselors  of  the  court  from 
encouraging  litigation  in  any  and  all  cases,  by  actual  loans 
to  litigants  or  agreements  to  indemnify  them  against  costs 
and  expenses. 

The  judgment  should  be  affirmed,  with  costs  and  dis- 
bursements. 

VAN  BRUNT  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


MARY  FRANK,  Respondent,  against  THE  MUTUAL 
LIFE  INSURANCE  COMPANY  OF  NEW  YORK  et  al., 
Appellants. 

(Decided  January  21st,  1884.) 

A  policy  of  insurance  issued  to  a  married  woman  upon  the  life  of  her  hus- 
band may  be  within  the  act  of  1840  respecting  such  insurances  (L.  1840  c. 
86),  and  therefore  non-assignable,  except  as  permitted  by  the  acts  of  1873 
(L.  1873,  c.  821)  and  1879  (L.  1879,  c.  248),  notwithstanding  that  the  prem- 
iums are  not  paid  by  the  husband,  but  by  a  third  party,  and  that  the  annual 
premiums  exceed  the  limit  of  $500  fixed  by  the  act  of  1870  (L.  1870,  c. 
227). 

Upon  a  surrender  and  cancellation  of  such  a  policy  between  an  assignee 
of  the  wife  and  the  insurance  company,  an  action  for  a  conversion  of 
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the  policy  may  be  maintained  by  the  wife  against  them;  no  demand  on 
her  part,  after  such  cancellation,  is  necessary,  where  both  her  assignee 
and  the  company  had  notice,  before  the  surrender,  of  the  invalidity  of 
the  assignment  by  her. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
decision  of  the  judge  upon  a  trial  without  a  jury. 

The  action  was  brought  to  recover  damages  for  an  alleged 
conversion  of  a  policy  of  insurance  upon  the  life  of  the  hus- 
band of  plaintiff,  payable  to  plaintiff;  the  conversion  alleged 
being  the  surrender  and  cancellation  of  the  policy  by  an 
assignee  from  plaintiff  and  the  life  insurance  company,  both 
of  whom  were  made  defendants  in  the  action.  Other  facts 
are  stated  in  the  opinion. 

At  the  trial,  the  parties  having  waived  a  trial  by  jury,  the 
judge  rendered  a  decision  in  favor  of  the  plaintiff.  From 
the  judgment  for  plaintiff  entered  thereon,  defendants 
appealed. 

Davies  £  Work,  for  The  Mutual  Life  Insurance  Company, 
appellant. 

John  If.  V.  Arnold,  for  George  W.  Demond,  appellant. 
Towmend,  Dyett  £  Einstein,  for  respondent. 

J.  F.  DALY,  J. — The  justice  at  Special  Term  properly 
held  that  the  policy  in  question  was  issued  to  Mrs.  Frank 
upon  her  husband's  life  (endowment  form),  under  the  act 
of  1840,  "in  respect  of  insurances  for  lives  for  the  benefit  of 
married  women,"  and  was  therefore  non-assignable,  except 
under  the  acts  of  1873  (L.  1873  c.  821)  and  of  1879  (L. 
1879  c.  248). 

It  is  claimed  that  Mr.  Frank  did  not  pay  the  premiums 
upon  the  policy,  and  that  they  were  paid  by  Mrs.  Frank's 
father,  and  that  the  policy  was  not  therefore  procured 
under  the  act  of  1840 ;  that  that  act  had  for  its  object  to 
permit  the  husband  to  insure  his  own  life  at  his  own  cost, 
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for  the  benefit  of  his  wife  and  children,  free  from  any  claim 
of  his  creditors ;  and  that  any  policy  issued  to  his  wife, 
upon  which  she,  or  any  third  party,  pays  the  premium,  is 
not  issued  under  the  act. 

I  believe  there  can  be  no  fixed  rule  for  determining 
whether  a  policy  issued  to  a  wife  upon  her  husband's  life 
has,  or-  has  not,  been  procured  under  the  act  of  1840.  It 
has  been  held  that  it  is  not  necessar}'  that  the  policy  should 
refer  to  the  act,  nor  make  provision  for  widowhood,  or  for 
children,  nor  that  it  should  be  affirmatively  shown  by 
extrinsic  evidence  that  it  was  the  intention  of  the  assured 
to  acquire  the  benefits  of  that  act ;  but  that  such  intention 
is  to  be  presumed  from  the  beneficial  nature  of  the  policy 
(Brummer  v.  Cohen,  82  N.  Y.  11 ;  Wilson  v.  Lawrence,  76 
N.  Y.  585;  Eadie  v.  Slimmon,  26  N.  Y.  9).  I  think  we 
cannot  say  that  proof  that  no  premiums  were  paid  by  the 
husband  is  conclusive  evidence  of  a  contrary  intent.  After 
a  policy  had  been  applied  for  under  the  act  it  might  happen 
that  the  husband  found  himself  unable  to  pay  the  first  or 
some  subsequent  premium,  and  the  fact  that  a  third  party 
stepped  in  and  paid  it,  in  order  to  keep  the  policy  up, 
would  not  alter  the  character  of  the  policy. 

It  is  also  urged  that  as  the  annual  premiums  on  this  pol- 
icy exceed  the  $500  limit  fixed  by  the  statute  of  1870  (L. 
1870  c.  227),  the  policy  cannot  be  regarded  as  a  statutory 
one.  This  is  no  test  of  a  statutory  policy.  The  act  re- 
ferred to,  and  prior  acts*  on  the  subject,  contemplate  a  pol- 
icy taken  out  under  the  act  of  1840,  on  which  the  annual 
premiums  exceed  a  certain  amount,  and  subject  the  excess 
to  claims  of  creditors  of  the  husband  if  paid  out  of  his 
funds  or  property  (L.  1858  c.  187).  The  amount  of  prem- 
ium does  not  therefore  determine  the  character  of  the 
policy. 

The  court  at  Special  Term  gave  the  plaintiff  damages, 
holding  that  there  was  a  conversion  of  the  policy,  when  it 
was  surrendered  and  canceled  between  the  company  and 
the  assignee  Demond.  The  following  objections  are  urged 
to  this  recovery: 
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I.  That  as  the  plaintiff  is  empowered  by  law  to  surrender 
such  a  policy,  and  the  company  is  authorized  by  law  to 
purchase  their  own  policies,  her  assignment  must  be  con- 
strued as  an  authority  to  her  assignee  to  surrender,  and  is 
valid  as  such  authorization.     There  is  no  way  to  answer 
this  objection  except  to  say  that  a  surrender  to  the  company 
is  one  thing  and  an  assignment  to  a  third  person  quite  a 
different  thing   and  there  is  no  power  conferred  by  an  in- 
valid assignment  to  make  a  valid  surrender.     The  statute 
authorizing  a  surrender  (L.  1873  c.  821),  distinguishes  the 
two  sufficiently.     A  surrender  may  be  made  in  any  case, 
but  an  assignment  only  in  case  she  has  no  children.     The 
statute,  moreover,  provides  the  form  of  surrender  on  the 
part  of  the  married  woman,  and  such  provision  must  be  at 
least  substantially  complied  with.     There  is  to  be  "  a  writ- 
ten request  of  said  married  woman,"  duly  acknowledged. 
A  mere  assignment  to  a  third  party  includes  no  such  instru- 
ment. 

II.  That  the  doctrine  of  the  non-assignability  of  these 
policies  has  been  asserted  in  order  to  prevent  a  married 
woman  bartering  away  the  provision  made  for  herself  and 
her  children,  yet  in  this  action  she  effects  that  purpose  by 
a  recovery  for  conversion,  as  her  right  to  the  policy  is  gone 
when   the  judgment  is  paid,  and  a  non-assignable  policy 
may   therefore   under   the   powers   of    law   be   effectually 
assigned  by  collusion.     To  this  it  may  be  answered  that  a 
married  woman  can  avoid  her  assignments  at  all  times  in 
order  to  claim  the  benefit  which  it  was  the  purpose  of  the 
statute  to  secure  to  her  (Smillie  v.   Quin,  90  N.  Y.  335) ; 
that  this  benefit  is  not  necessarily  the  keeping  of  the  policy 
in  existence,  but  also  the  right  to  surrender  it  at  any  time 
under  the  statute  of  1873  above  cited,  and  receive  its  value; 
that  defendants,  acting  upon  her  invalid  assignment,  have 
dealt  with  it  as  their  own  and  surrendered  and  canceled  it ; 
that  plaintiff  has  the    right  to  disaffirm    her   assignment, 
either  to  compel  a  restitution  of  the  policy  or  to  recover  in 
damages  the  benefit  she  would  have  derived  from  a  surren- 
der at  the  time  of  the  conversion,  and  defendants  cannot 
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object  to  her  election  of  remedies.  There  is  no  ground  for 
holding  that  a  recovery  as  for  a  conversion  cannot  be  had 
in  such  a  case  at  law,  because  the  party  might  have  had  a 
remedy  in  equity,  but  has  lost  it  by  her  own  fault. 

III.  That  the  plaintiff  has  discharged  the  company  by 
bringing  the  action  against  Demond.     This  objection  pro- 
ceeds on  the  assumption  that  as  against  Demond  the  claim 
is  for  money  had   and    received    on    waiver  of    the   tort. 
The  complaint  does  not  contain  any  allegation  bearing  out 
that   theoiy.     The  facts,  with  an  allegation    of   the   non- 
assignability  of  the  policy  and  of  plaintiff's  title,  are  set 
forth,  and  a  demand  for  the  alleged  surrender  value  against 
both  defendants  is  made.     There  was  no  demurrer. 

IV.  That  there  was  no  conversion,  there  being  no  demand 
after  the  cancellation  of  the  policy.     This  position  is  based 
upon  the  claim  that  an  assignment  of  such  a  policy  is  not 
void  but  voidable,  and  until  disaffirmed  by  the  plaintiff  no 
dealing  under  it  is  tortious.     The  answer  to  this  objection 
is  that  both  Demond  and  the  company  had  notice  of  the 
invalidity  of  the  assignment,  because  it  was  the  assignment 
of  a  policy  presumptively  issued  under  the  act  of  1840,  and 
it  was  against  the  spirit  and  policy  of  the  statute  to  allow 
such  a  policy  to  be  assigned  by  a  wife  during  the  lifetime  of 
her  husband  (Smillie  v.  Quin,  90  N.  Y.  496),  and  a  viola- 
tion of  the  spirit  of  the  provision  to  hold  that  a  wife  could 
sell  or  traffic  with  her  policy  (JEadie  v.  Slimmon,  26  N.  Y. 
9),  and  yet,  with  knowledge  of  the  facts,  the  company  and 
Demond  proceeded  to  act  upon  the  assignment,  treating 
Demond  as  the  lawful  owner  of  the  policy,  and  to  carry 
into  effect  a  surrender  and  a  cancellation  for  the  purpose  of 
terminating  the  insurance  and  destroying  the  security.     A 
demand  after  such  an  act  of  conversion  would  be  unneces- 
sary. 

V.  That  plaintiff  should  have  had  nominal  damages  only. 
The  complaint  alleged  that  the  defendant  Demond  received 
12,970.42  from  the  company  on  the  surrender  of  the  policy, 
but  that  the  surrender  value  was  then  at  least  §5,333.  The 
company  by  its  answer  denies  that  the  surrender  value  ex- 
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ceeded  the  sum  paid,  and  the  other  defendant  makes  a 
denial  of  the  same  form  and  effect.  The  court  had  the  right 
to  treat  this  as  an  admission  that  the  value  was  the  sum 
paid,  and  for  that  sum  (less  two  premiums  paid  by  Demond) 
judgment  was  awarded.  It  is  urged  that  when  Demond 
took  his  assignment  of  the  policies  it  was  forfeited  for  non- 
payment of  premiums,  and  that  the  company,  as  an  act  of 
grace  and  favor  to  him,  accepted  such  overdue  premiums 
and  continued  the  insurance  for  his  benefit  solely  up  to  the 
time  of  surrender.  No  new  policy  was  issued  to  Demond, 
but  the  original  instrument  was  the  subject  of  surrender 
and  cancellation,  and  the  conceded  value  of  that  policy  is 
the  proper  basis  of  damage. 

The  judgment  should  be  affirmed  with  costs. 

VAN  BRUNT  and  VAX  HOESEN,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


EDWARD  S.  HATCH,  Plaintiff,  against  GEORGE  HAMLIN, 
Impleaded  with  Isador  Landsberger  et  a?.,  Defendant. 

(Decided  January  21st,  1884.) 

A  non-resident  corporation,  being  required  to  give  security  for  costs  in  an 
action  brought  by  it,  procured  an  undertaking  for  that  purpose  to  be 
given  by  one  of  the  partners  in  a  firm  which  then  held  moneys  of  the 
corporation,  agreeing  that  the  firm  should  retain  as  indemnity  a  speci- 
fied sum  out  of  the  moneys  in  their  hands.  Judgment  for  costs  against 
the  company  was  recovered  by  the  defendant  in  the  action,  from  which 
an  appeal  was  taken,  but  no  stay  of  execution  was  obtained;  and  pend- 
ing the  appeal,  upon  the  demand  of  the  defendant's  attorneys,  the  surety 
paid  to  them,  out  of  the  money  retained  by  his  firm,  the  amount  of  the 
costs,  and  received  from  them  a  release  from  further  liability;  and  the 
remainder  of  the  money  retained  by  the  firm  as  indemnity  was  then  re- 
mitted to  the  company.  The  judgment  was  subsequently  reversed  on 
appeaJ,  and  the  action  was  thereafter  settled  upon  payment  of  a  sum  of 


NEW  YORK— JANUARY,  1884. 


Hatch  v.  Hamlin. 


money  by  the  defendant  to  the  company;  as  to  which  settlement,  the 
defendant  testified  that  the  costs  paid  lo  his  attorneys  were  not  included, 
and  that  he  had  no  knowledge  of  such  payment.  Held,  that  such  pay- 
ment of  costs  was  a  good  defense  to  an  action  by  the  company  against 
the  firm  for  the  amount  retained  by  them  therefor,  and  was  available  as 
a  defense  to  the  surety  as  a  member  of  the  firm  answering  separately; 
that  the  payment  was  rightfully  made,  so  as  to  require  restitution 
thereof  from  the  defendant  upon  the  reversal  of  the  judgment;  and  that 
the  company  and  not  the  surety  was  entitled  to  demand  such  restitution. 

EXCEPTIONS  taken  at  a  trial  term  of  this  court,  ordered 
to  be  heard  in  the  first  instance  at  the  General  Term. 

The  action  was  brought  by  plaintiff  as  assignee  of  the 
Sonoma  Valley  Wine  and  Brandy  Company,  by  assign- 
ment dated  May  15th,  1880,  to  recover  $157.45,  balance  of 
account  of  sales  and  consignments  to  the  defendants  as  co- 
partners under  the  firm  name  of  George  Hamlin  &  Co.,  to 
October  18th,  1878.  The  answer  of  the  defendant,  George 
Hamlin,  one  of  the  firm  of  George  Hamlin  &  Co.,  set  up 
payment,  and  also  a  counter-claim  arising  as  follows : 

Prior  to  April,  1878,  the  said  Sonoma  Wine  and  Brandy 
Company  (plaintiff's  assignor),  a  non-resident  corporation, 
commenced  an  action  in  the  Superior  Court  of  the  City  of 
New  York  against  Theodore  Lax,  and,  being  required  to 
file  security  for  costs,  asked  said  defendants,  George 
Hamlin  &  Co.,  to  furnish  such  security.  Upon  the  agree- 
ment -that  they  might  retain  in  their  hands  as  indemnity 
the  sum  of  $250  belonging  to  said  corporation,  the  said 
firm  procured  one  of  its  members,  George  Hamlin,  the 
defendant  now  answering,  to  execute  the  undertaking  re- 
quired by  the  court,  which  undertaking  was  dul}^  filed  in 
court.  On  October  15th,  1878,  the  firm  rendered  an  ac- 
count to  said  corporation,  crediting  it  with  a  balance  of 
$250  held  by  them  as  indemnity  as  aforesaid.  On  April 
28th,  1879,  Lax  recovered  judgment  against  the  corporation 
in  the  said  action  in  the  Superior  Court,  of  which  judg- 
ment $146.47  was  entered  for  costs.  In  December,  1879, 
on  demand  of  Jerolomon  &  Arrowsmith,  attorneys  of  Lax, 
defendant  George  Hamlin  paid  the  said  costs  and  interest, 
VOL.  xii.— 18 
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amounting  to  $152.45,  out  of  the  moneys  of  the  said  cor- 
poration so  retained  as  indemnity.  An  appeal  by  the  said 
corporation  from  the  said  judgment  was  pending  at  the 
time,  but  no  stay  of  proceedings  had  been  obtained.  On 
April  13th,  1880,  defendants  transmitted  an  account  of  such 
payments  to  the  said  corporation,  and  remitted  a  balance 
of  $92.55,  retaining  $5  for  attorneys'  fees.  The  reply  of 
plaintiff  denied  that  the  payment  by  Hamlin  was  for  the 
benefit  of  the  Sonoma  Valley  Wine  and  Brandy  Company, 
and  denied  certain  averments  in  the  answer. 

On  the  trial  it  was  shown  that  the  undertaking  was 
executed  by  Hamlin  upon  the  request  of  the  Sonoma  Valley 
Wine  and  Brandy  Company  made  to  his  firm,  and  that  the' 
company  agreed  that  the  latter  should  retain  the  $250  as 
indemnity ;  that  the  judgment  was  obtained  by  Lax,  as  set 
forth,  and  there  being  no  stay  of  proceedings,  the  amount 
of  costs  was  demanded  of  the  attorney  for  the  company, 
and  then  of  Hamlin,  and  that  the  latter  paid  the  $152.45  to 
the  attorneys  of  Lax,  and  got  a  release  from  further  lia- 
bility ;  that  the  judgment  was  afterwards  reversed.;  that 
on  April  13th,  1880,  Hamlin  sent  to  the  company  the  ac- 
count of  his  payment,  with  notice  of  it,  and  his  draft  for 
$92.55  balance  ;  and  that  on  October  18th,  1881,  the  com- 
pany settled  its  suit  with  Lax,  without  costs  to  either 
party,  on  receiving  $525  from  him.  It  was  testified  by 
Lax  that  the  $152.45  paid  by  Hamlin  to  his  attorneys  was 
not  included  in  such  settlement,  and  that  he  had  no  knowl- 
edge of  it. 

At  the  trial,  a  verdict  for  plaintiff  was  directed,  and  the 
exceptions  of  defendant,  George  Hamlin,  to  the  direction 
of  the  verdict,  and  to  other  rulings,  were  ordered  to  be 
heard  in  the  first  instance  at  the  General  Term. 

Ernest  G-.  Stedman,  for  plaintiff. 
John  A.  Mapes,  for  defendant. 
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J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — The 
defendant,  Hamlin,  should  have  been  allowed  the  sum  he 
paid  on  the  judgment  against  plaintiff's  assignor.  Such 
payment  was  available  to  him  when  sued  as  a  member  of 
the  firm  of  George  Hamlin  &  Co.  with  the  other  members 
of  the  firm,  for  the  balance  alleged  to  be  due  the  Sonoma 
Valley  Wine  and  Brandy  Company.  He  executed  the 
undertaking  at  the  request  of  the  company  made  to  the 
firm,  and  upon  the  agreement  between  the  company  and 
the  firm,  that  the  latter  was  to  retain  moneys  of  the  former 
sufficient  to  indemnify  him  from  loss  by  reason  of  the 
undertaking.  When  he  became  liable  on  the  undertaking 
by  reason  of  judgment  going  against  his  principal,  the  com- 
pany, in  its  suit  against  Lax,  his  firm  was  authorized,  under 
its  agreement  with  the  company,  to  pay  the  amount  of 
such  liability  directly  to  Lax,  or  to  retain  it  for  the  indem- 
nification of  Hamlin  if  he  paid  it  to  Lax,  and  in  either 
event  to  charge  it  immediately  against  the  company.  In 
an  action  by  the  company  or  its  assignee  against  the  firm 
for  the  moneys  so  paid  or  retained,  each  member  of  the 
firm  answering  separately  might  avail  himself  of  this  de- 
fense of  the  firm,  as  Hamlin  has  done  in  this  action.  Such 
a  defense  is  not  in  any  sense  founded  upon  an  individual 
claim  of  his  own  by  reason  of  his  personal  and  several 
obligation  in  the  undertaking  apart  from  the  other  mem- 
bers of  the  firm,  but  is  a  defense  on  behalf  of  the  firm  here 
sued,  founded  upon  the  agreement  made  between  them  and 
the  company,  by  which  they  were  authorized  to  retain  this 
money  now  sued  for. 

The  only  questions  in  this  case  are :  whether  the  pay- 
ment made  by  Hamlin  was  rightfully  made,  so  as  to  require 
restitution  thereof  from  Lax  upon  the  reversal  of  the  judg- 
ment ;  and  whether  Hamlin  or  the  Sonoma  Company  was 
the  party  to  demand  such  restitution. 

The  payment  appears  to  have  been  rightfully  made,  as 
Lax  had  obtained  a  judgment  against  his  principal,  and 
there  was  no  stay  of  execution.  The  demand  made  by  the 
attorneys  was  regular,  and  the  fact  that  Lax  did  not  know 
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of  it  is  only  a  matter  between  him  and  his  attorneys.  The 
fact  that  Hamlin  took  a  release  from  further  liability  on 
making  such  payment  inured  as  much  to  the  benefit  of  his 
principal  as  himself,  for  it  released  the  balance  of  the 
moneys  of  the  former  in  his  firm's  hands  over  such  payment 
from  further  lien.  Such  payment  having  been  made  by  the 
surety  upon  judgment  against  his  principal,  was  made  to  the 
use  of  the  principal,  and  is  deemed  at  the  instant  of  pay- 
ment to  be  the  money  of  the  principal,  who,  upon  the  reversal 
of  the  judgment,  would  have  the  right  to  recover  it  back 
from  the  other  party  as  his  own  money  paid  on  the  judgment. 
The  surety,  for  that  reason,  would  have  no  recourse  against 
the  party  to  whom  he  paid  the  money,  but  must  look  for 
indemnification  to  his  principal.  This  is  the  settled  law  in 
this  state  (Grarr  v.  Martin,  20  N.  Y.  306).  The  reversal 
of  the  judgment  on  which  the  surety  paid  does  not  -affect 
his  right  of  recourse  against  his  principal,  as  the  above  case 
holds ;  he  is  in  the  same  position  as  if  he  had  handed  the 
money  to  his  principal  to  enable  the  latter  to  make  the 
payment,  and  the  principal's  liability  to  him  is  fixed  from 
that  moment.  It  follows,  then,  that  when  Hamlin  paid  the 
costs  to  the  attorneys  of  Lax  on  the  judgment  against  the 
Sonoma  Company,  it  was  as  if  so  much  money  had  been 
remitted  to  the  company  by  him  (Hamlin),  and  his  firm 
was  entitled  to  retain,  for  his  indemnification,  a  like  amount 
out  of  the  moneys  of  the  company  in  their  hands,  pursuant 
to  their  agreement  with  it. 

The  exceptions  are  sustained,  the  verdict  set  aside,  and  a 
new  trial  ordered,  with  costs  to  defendant  George  Hamlin, 
to  abide  the  event  of  the  action. 

VAN  BKUNT  and  BEACH,  JJ.,  concurred. 

Exceptions  sustained  and  new  trial  ordered,  with  costs 
to  defendant  to  abide  event  of  action. 
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COKNELIUS  C.  HOWELL,  Respondent,  against  NATHAN  G. 
MILLER,  as  Guardian  of  Charles  Adams,  Defendant. 

(Decided  January  21st,  1884.) 

Upon  granting  leave  to  discontinue  an  action  in  which  an  injunction 
obtained  by  the  plaintiff  had  been  dissolved,  an  extra  allowance  was 
awarded  to  the  defendant;  but  the  order  therefor  did  not  show  that  the 
court  intended  the  allowance  to  him  to  be  in  satisfaction  of  damages 
sustained  by  the  injunction.  Held,  that,  upon  a  reference  to  ascertain 
such  damages  on  the  undertaking  given  by  plaintiff  to  obtain  the  injunc- 
tion, the  amount  of  the  allowance  should  not  be  applied  to  the  payment  of 
the  damages  found  by  the  referee. 

APPEAL  from  an  order  of  this  court  denying  a  motion  to 
confirm  the  report  of  a  referee. 

The  order  of  reference  was  to  ascertain  the  damages  sus- 
tained by  defendant  by  reason  of  an  injunction  granted  in 
the  action  which  was  afterwards  dissolved.  The  referee 
reported  that  defendant  was  entitled  to  damages  for  fees  to 
his  counsel  for  services  incurred  in  and  consequent  upon 
removing  the  injunction.  The  plaintiff,  and  Thomas  B. 
Rand,  the  surety  upon  the  undertaking  given  by  plaintiff 
to  obtain  the  injunction,  excepted  to  the  report,  on  the 
ground  that  defendant  was  not  entitled  to  any  damages  by 
reason  of  the  injunction,  having  been  compensated  for  all 
such  damage  by  an  extra  allowance  which  had  been  awarded 
to  him  upon  granting  an  application  by  plaintiff  for  leave 
to  discontinue  the  action.  Upon  a  motion  by  defendant  to 
confirm  the  report,  the  exceptions  were  sustained,  and  the 
motion  was  denied.  From  the  order  thereupon  entered  the 
defendant  appealed. 

Henri/  S.  Bennett,  for  appellant. — The  damages  by  reason 
of  the  injunction  are  special,  distinct  from  and  additional 
to  the  costs  of  trial,  and  are  properly  ascertainable  upon 
reference  (Palmer  v.  Foley,  2  Abb.  N.  C.  191 ;  Park  v.  Mus- 
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grave,  6  Hun  223).  The  payment  by  plaintiff  of  costs  anil 
extra  allowance  under  the  order  granting  leave  to  discon- 
tinue the  action,  cannot  be  offset  against  the  damages  sus- 
tained by  defendant  from  the  injunction.  The  furthest  the 
courts  have  gone  is,  that  unless  the  extra  allowance  was 
granted  "  to  cover  all  allowance  of  extra  costs  to  be  made 
in  any  event  to  the  defendant,  it  cannot  be  offset "  (Park 
v.  Musgrave,  6  Hun  224 ;  Troxell  v.  Haynes,  5  Daly  390 ; 
16  Abb.  N.  S.  1). 

Samuel  Jones,  for  plaintiff,  respondent. — In  the  case  of 
Troxell  v.  Haynes  (5  Daly  ,389),  cited  by  appellant  in  sup- 
port of  the  proposition  that  no  part  of  the  extra  allowance 
can  be  applied  on  the  special  service  of  removing  the  in- 
junction, there  was  nothing  to  show  that  the  allowance  was 
in  any  way  made  in  consideration  of  the  services  on  the 
injunction  motion  ;  the  allowance  was  made  after  a  trial, 
and  presumably  for  the  services  in  preparing  for  and  con- 
ducting the  trial.  The  case  at  bar  differs  materially  from 
that  case.  Here  it  affirmatively  appears  that  the  allowance 
covers  all  expenses  of  every  kind  and  nature.  Again,  here 
there  was  no  trial ;  the  allowance  then  could  only  be  made 
for  services  rendered  prior  to  and  on  the  motion  for  leave 
to  discontinue.  All  the  proceedings  that  had  been  taken 
were  before  the  judge  who  made  the  allowance.  He  must 
be  considered  as  having  in  view  all  the  services  rendered, 
when  he  made  the  allowance ;  especially,  since,  to  authorize 
an  extra  allowance,  the  case  must  be  both  difficult  and  ex- 
traordinary— must  involve  something  unusual,  and  require 
more  than  ordinary  labor  and  previous  preparation  by  coun- 
sel (Duncan  v.  2>e  Witt,  1  Hun  184 ;  Fox  v.  Fox,  22  How. 
Pr.  453,  and  cases  there  cited  ;  Colton  v.  Morrissy,  6  Week. 
Dig.  165 ;  Coffin  v.  Coke,  4  Hun  616). 

In  the  case  of  Park  v.  Musgrave  (6  Hun  223),  which  may 
be  cited  by  appellant,  the  court  refused  to  grant  an  allow- 
ance upon  a  discontinuance,  and  held  that  such  denial  did 
not  deprive  the  party  of  his  right  to  damages  under  the 
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terms  of  the  undertaking.     This  is  the  only  point  decided, 
and  is  manifestly  correct. 

Charles  P.  Crosby,  for  Thomas  B.  Rand,  surety,  respond- 
ent.— The  payment  of  the  extra  allowance  and  the  taxable 
costs  to  the  defendant  compensated  him  fully  for  all  dam- 
ages sustained  by  him  because  of  the  action,  including 
those  "  incurred  in  and  consequent  upon  removing  the  in- 
junction." It  matters  not  that  the  order  permitting  the 
discontinuance  of  the  action  did  not  so  provide.  Costs  and 
allowances  are  now,  as  they  always  have  been,  a  "  compen- 
sation for  the  expense  incurred  or  paid  out  by  a  party  in 
the  prosecution  or  defense  of  the  suit  "  (Kopper  v.  Willis, 
9  Daly  466 ;  Tubbs  v.  Hull,  12  Abb.  Pr.  N.  S.  237). 

VAN  HOESEN,  J. — I  think  the  order  of  the  special  term 
should  be  reversed.  In  December  the  plaintiff  obtained  an 
injunction  which  was  dissolved  on  the  7th  of  February,  1882. 
In  January,  1883,  the  plaintiff  applied  for  leave  to  discon- 
tinue the  action,  which  was  granted,  and  an  extra  allowance 
was  awarded  to  the  defendant.  There  is  nothing  in  the 
order  granting  the  allowance  which  shows  that  the  court 
intended  that  the  defendant  should  not  also  recover  what- 
ever damages  he  had  sustained  by  the  wrongful  obtaining 
of  the  injunction.  The  defendant  procured  an  order  of 
reference  for  the  ascertainment  of  damages  he  had  incurred 
by  reason  of  the  injunction,  and  the  referee  allowed  dam- 
ages, to  which  no  objection  can  be  made,  unless  it  be  held 
that  by  granting  the  extra  allowance  the  court  had  already 
compensated  the  defendant  for  such  damages  as  the  injunc- 
tion had  caused  him.  The  allowance  may  have  been  large, 
but,  if  it  were,  it  was  not  for  the  judge  at  special  term  to 
reduce  it.  An  appeal  lay  to  the  General  Term  if  the  allow- 
ance were  excessive,  but  the  judge  at  special  term  had  no 
power  to  appropriate  the  allowance  to  the  payment  of  dam- 
ages that  may  not  have  been,  and  very  probably  were  not, 
in  the  mind  of  the  court  that  granted  it.  The  law  is  per- 
fectly well  settled  that  the  granting  of  an  extra  allowance 
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is  no  bar  to  the  recovery  of  damages  upon  an  injunction 
undertaking,  unless  it  is  made  so  by  the  order  granting  the 
allowance  (Troxdl  v.  Haynes,  5  Daly  390). 

As  the  defendant  may  recover  damages  on  the  injunction 
undertaking  for  the  trouble  which  the  injunction  has  caused 
him,  it  may  be  highly  proper  to  take  that  fact  into  consid- 
eration when  an  allowance  is  applied  for,  for  the  defendant 
ought  not  to  recover  damages  and  also  to  receive  an  extra 
allowance  as  compensation  for  one  and  the  same  grievance. 
It  follows,  therefore,  that  the  court  may  provide  by  order 
that  the  allowance  shall,  if  accepted,  be  in  satisfaction  of 
the  defendant's  claim  for  the  labor  he  encountered  in  get- 
ting rid  of  the  injunction  ;  and  where  such  an  order  is 
made,  the  defendant  will  be  bound  by  it,  unless  he  procures 
a  reversal  on  appeal.  But  unless  such  an  order  be  made, 
it  will  not  be  presumed,  nor  can  it  lawfully  Jue  assumed 
that  the  allowance  was  intended  by  the  court  to  be  in  fall 
satisfaction  of  the  defendant's  claim  upon  the  undertaking. 
In  this  case  it  appears  that  the  learned  judge  thought  the 
allowance  extremely  liberal,  and  that  it  was  enough  to  pay 
the  defendant  for  all  the  labor  that  was  performed  in  the 
suit.  Whether  this  be  so  or  not,  he  was  bound  by  the  judg- 
ment of  the  court  that  granted  the  allowance,  and  he  had 
no  power  to  undo  the  action  of  that  court,  as  he  did  do, 
when  he  adjudged  that  what  was  given  as  an  allowance 
should,  because  it  was  too  large,  be  diverted  from  that  pur- 
pose and  applied  to  the  payment  of  damages  on  the  under- 
taking. 

The  authorities  cited  by  the  counsel  for  the  appellant 
sustain  this  view. 

The  order  should  be  reversed,  with  costs  and  disburse- 
ments, and  the  report  of  the  referee  should  be  confirmed. 

I.  F.  DALY  and  BEACH,  JJ.,  concurred. 

Order  reversed,  with  costs,  and  report  of  referee  con- 
firmed. 
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THOMAS  C.  LYMAN  et  a?.,  Appellants,  against  PETER 
BOWE,  as  Sheriff  of  the  City  and  County  of  New- 
York,  Respondent. 

(Decided  January  21st,  1884.) 

The  complaint  in  an  action  against  a  sheriff  for  a  wrongful  levy  alleged 
that  plaintiffs  were  owners  of  certain  chattels,  described  in  chattel  mort- 
gages annexed  and  referred  to  as  part  of  the  complaint;  that  such  chat- 
tels were  in  the  possession  of  the  mortgagors,  but  the  mortgage  was 
long  overdue;  that  defendant,  as  sheriff,  wrongfully  levied  upon  said 
chattels  and  converted  the  same  to  his  own  use;  and  that  they  were  rea- 
sonably worth  a  certain  sum,  for  which  plaintiffs  demanded  judgment. 
The  mortgages  annexed  were  conditioned  for  the  payment  of  certain 
sums  of  money  on  demand,  and  provided  that  until  default  in  payment 
the  mortgagors  were  to  remain  in  possession.  Held,  that  the  complaint 
was  properly  dismissed,  as  not  stating  facts  sufficient  to  constitute  a 
cause  of  action. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint,  and  from  the  order  dismissing  the 
complaint. 

The  complaint  alleged  that  the  defendant,  at  the  time 
mentioned,  was  the  sheriff  of  the  county  of  New  York; 
that  the  plaintiffs,  on  or  about  the  6th  day  of  March,  1882, 
were  the  owners  of  certain  chattels,  being  the  fixtures  of  a 
liquor  store  kept  at  No.  96  Monroe  Street,  in  the  city  of 
New  York ;  which  goods  were  more  particularly  described 
and  enumerated  in  the  chattel  mortgages  and  schedules 
thereof,  annexed,  and  to  which  plaintiffs  prayed  leave  to 
refer  as  a  part  of  the  complaint;  that  said  fixtures  on  the 
day  aforesaid  were  in  the  possession  of  John  Leahy  and 
Joseph  Brady,  at  the  store  aforesaid,  at  96  Monroe  Street, 
in  said  city,  who  had  executed  the  chattel  mortgages  before 
referred  to,  but  which  chattel  mortgage  was  long  overdue ; 
that  on  the  said  6th  day  of  March,  1882,  the  defendant 
wrongfully  and  unlawfully  levied  upon  said  chattel  fixtures, 
and  converted  the  same  to  his  own  use;  that  said  fixtures 
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were  reasonably   worth  the  sum  of  $400,  for  which  sum 
plaintiffs  demanded  "judgment. 

Two  mortgages  by  John  Leahy  and  Joseph  Brady  to 
plaintiffs,  with  schedules,  were  annexed  to  the  complaint 
conditioned  for  the  payment  to  plaintiffs,  the  one,  of  the  sum 
of  $100,  the  other,  of  the  sum  of  $200,  upon  demand ;  and 
each  providing  that  until  default  be  made  in  the  payment 
of  the  said  sum,  the  mortgagors  were  to  remain  in  possession 
of  the  said  goods  and  chattels. 

•  At  the  trial,  the  complaint  was  dismissed  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  judgment  for  defendant  was  entered  thereon. 
From  the  judgment  and  the  order  dismissing  the  complaint, 
plaintiffs  appealed. 

Edward  D.  McCarthy,  for  appellants. — The  mortgagors' 
right  in  the  property  was  a  right  of  redemption  merely.  It 
was  not  the  subject  of  levy  or  of  sale  (JMattison  v.  Baucus, 
1  N.  Y.  297 ;  Otis  v.  Wood,  3  Wend.  500 ;  Marsh  v.  Law- 
rence^ Cowen  467 ;  Farrellv.  Hildreth,  38  Barb.  178;  How- 
land  v.  Willett,  3  Sandf.  607). 

A  distinction  has  always  been  made  between  the  case  of 
a  mortgagor  in  possession,  who  has  the  right  to  possession 
for  a  definite  period,  and  of  a  mortgagor  whose  possession 
may  be  at  any  moment  terminated  by  the  act  of  the  mort- 
gagee. In  the  first  case,  the  mortgagor  has  a  leviable  inter- 
est, but  in  the  second  case  he  has  not. 

In  the  present  case,  as  between  the  mortgagor  and  the 
mortgagee,  a  demand  would  have  been  necessary  before  the 
plaintiffs  could  have  taken  the  property.  But  as  to  the 
defendant,  a  third  person  simply  armed  with  process  against 
the  mortgagors'  property,  no  such  demand  was  necessary. 
This  follows  from  the  fact  that  the  mortgagor  had  no  lev- 
iable interest  in  it.  This  point  was  held  in  the  case  of 
Close  v.  Brennan  (12  N.  Y.  Week.  Dig.  347).  See  also 
Brown  v.  Cook  (3  E.  D.  Smith  123). 

Charles  F.  McLean,  for  respondent. — The  complaint  does 
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not  contain  a  statement  of  facts  constituting  a  cause  of 
action  in  the  plaintiffs.  The  happening  of  the  condition 
precedent  to  any  title  in  them — a  demand  or  payment  and 
a  consequent  default — is  not  pleaded,  nor  is  any  fact  stated 
showing  that  a  demand  had  been  made.  Nothing  is  alleged 
to  overcome  the  presumption  of  ownership  arising  from  the 
fact  of  possession  of  the  judgment  debtor,  and  which  fact 
would  have  rendered  the  sheriff  liable  to  a  suit  by  the  judg- 
ment creditor  in  the  process  if  he  had  not  levied.  The 
allegation  in  the  complaint  that  a  "  chattel  mortgage  was 
long  overdue,"  is  at  best  a  mere  conclusion  of  law. 

An  instrument  for  the  payment  of  money  on  demand  is 
intended  for  a  continuing  security,  and  is  not  due  until 
demand  (Merritt  v.  Todd,  23  N.  Y.  28). 

To  maintain  title,  under  a  chattel  mortgage,  as  against 
creditors,  &c.,  possession  or  filing  of  the  mortgage  must  be 
shown  (Stede  v.  Benham,  84  N.  Y.  634). 

BEACH,  J. — The  chattel  mortgages  were  conditioned  for 
the  payment  of  certain  moneys  on  demand.  No  demand 
had  been  made  on  the  mortgagors,  and  the  respondent  levied 
upon  the  property  while  in  their  possession.  The  interest 
of  mortgagors  having  a  right  to  redeem,  and  a  right  to  the 
possession  of  the  mortgaged  property  for  a  definite  period, 
has  been  many  times  adjudicated  to  be  subject  to  levy  and 
sale  -  on  execution  {Mattison  v.  Baucus,  1  N.  Y.  295 ;  Hall 
v.  Samson,  19  How.  Pr.  481 ;  Farrell  v.  Hildreth,  38  Barb. 
178). 

The  question  presented  by  this  appeal  is  whether  or  not 
the  admitted  possession  by  the  mortgagors  was  for  a  definite 
or  uncertain  and  contingent  time.  There  is  some  confu- 
sion possible  to  arise  from  the  cases  of  Farrell  v.  Hildreth 
and  Hall  v.  Samson  (supra).  The  mortgages  in  those 
cases  contained  the  usual  insecurity  or  danger  clause.  The 
learned  justice  writing  the  opinion  in  Farrell  v.  Hildreth 
evidently  thought  the  clause  rendered  the  interest  of  the 
mortgagor  uncertain,  and  therefore  not  liable  to  levy  under 
an  execution,  but  the  decision  was  founded  rather  upon  the 
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fact  of  the  sale  having  been  made  after  demand  by  the 
mortgagee  on  the  sheriff,  and  direct  personal  notice  to  him 
of  the  mortgage. 

The  case  of  Sail  v.  Sampson  gives  decidedly  less  effect 
to  the  insecurity  provision.  The  opinion  refers  to  a  then 
recent  decision  by  the  same  court,  the  case  of  Warner  v. 
Miller,  in  these  words:  "In  deciding  this,  .we  necessarily 
held  that  until  the  mortgagee  exercised  the  power  vested  in 
him  under  the  '  danger  clause  '  in  the  mortgage,  by  obtain- 
ing or  claiming  the  possession,  for  the  reason  that  he  deemed 
himself  insecure,  the  mortgagor  had  an  interest  in  the  prop- 
erty, which  was  the  subject  of  levy  upon  execution  ;  that 
the  right  of  the  mortgagee  to  the  possession  of  the  property 
did  not  depend  upon  his  mere  pleasure,  but  upon  the  fact 
of  his  deeming  himself  insecure,  which  fact  could  only  be 
established  by  his  acts." 

The  question  was  directly  adjudicated  in  Hathaway  v. 
Brayman  (42  N.  Y.  322),  the  court  saying :  "  Under  the  rule 
laid  down  in  Hall  v.  Samson  (35  N.  Y.  274),  the  rights  of  the 
mortgagor  and  mortgagee  are  the  same  as  they  would  have 
been  if  the  mortgage  had  contained  the  express  condition 
that  the  mortgagor  was  to  continue  in  the  possession  until 
default  in  payment  or  until  the  mortgagee  should  deem  him- 
self unsafe,  and  should  in  consequence  thereof  take  posses- 
sion. And  under  such  a  mortgage  as  that,  the  rule  clearly 
is  that  prior  to  such  default  or  taking  possession,  the  mort- 
gagor has  an  interest  in  the  mortgaged  property  which  may 
be  levied  upon  by  execution  against  him,  and  will  authorize 
the  sheriff  to  take  the  property  into  his  possession  and  sell 
it  without  reference  to  the  mortgage." 

In  the  case  at  bar  there  could  be  no  default,  with  conse- 
quent right  of  possession,  until  demand  of  payment.  This 
gives  a  far  more  definite  character  to  the  mortgagor's  pos- 
session than  if  held  with  an  insecurity  clause  in  the  mort- 
gage. It  was  certain,  because  continuing  until  demand  for 
payment,  and  until  default  then  made,  they  had  no  right  to 
take  the  property  (  Wagner  v.  Jones,  1  Daly  375). 


NEW  YORK— JANUARY,  1884.  285 

Lyraan  v.  Bowe. 

The  judgment  should  be  affirmed,  with  costs  and  dis- 
bursements. 

VAN  BRUNT,  J.,  concurred. 

V'AN  HOESEN,  J. — There  is  no  doubt  that  there  are  dicta 
in  Hall  v.  Samson  and  Hathaway  v.  Braman,  as  well  as  in 
several  other  cases  decided  by  the  Court  of  Appeals,  that 
where  a  chattel  mortgage  gives  to  the  mortgagor  a  right  of 
possession  till  the  payment  of  the  mortgage  debt-  be  de- 
manded, he  has  an  interest  in  the  mortgaged  property  that 
may  be  levied  upon  and  sold.  The  case  of  Livor  v.  Orser 
(5  Duer  501),  was  a  case  in  which  the  mortgagor,  to  whom 
the  mortgage  gave  the  right  of  possession  until  the  pajT- 
ment  of  the  debt  was  demanded,  brought  an  action  against 
the  sheriff  for  levying  upon  the  mortgaged  property,  which 
Avas  alleged  to  be  exempt  from  execution.  The  court  held 
that  the  property  was  exempt,  but  that  the  property,  if  not 
exempt,  would  have  been  subject  to  levy  under  an  execu- 
tion against  the  mortgagor,  inasmuch  as  the  mortgage  gave 
to  the  mortgagor  the  right  of  possession  until  payment  was 
demanded.  I  do  not  think  that  these  dicta  should  induce 
this  court  to  overrule  the  decision  which  this  court  made, 
upon  great  deliberation,  in  Brown  v.  Cook  (3  E.  D.  Smith 
123).  That  decision  is  clearly  to  the  effect  that,  though 
the  mortgagor  has  the  right  of  possession  until  the  mort- 
gagee demands  payment,  the  interest  of  the  mortgagor  is 
not  subject  to  levy. 

I  concur,  however,  in  the  correctness  of  the  judgment 
rendered  at  the  trial  term. 

Judgment  and  order  affirmed,  with  costs. 
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AMY  MACDONALD,   Respondent,  against  JULIA   FLAMME, 

Appellant. 

(Decided  January  21st,  1884.) 

In  an  action  by  a  tenant  of  premises  hired  for  a  boarding  house  against 
the  landlord  for  damages  for  fraudulent  representations  by  him  that  the 
premises  were  in  perfect  order,  especially  the  plumbing,  where  the  dam- 
age alleged  is  loss  of  rent  of  rooms  vacated  by  lodgers  on  account  of 
noxious  odors  from  the  pipes,  plaintiff,  in  order  to  recover,  must  prove 
that  such  odors  were  caused  by  the  bad  condition  of  the  plumbing;  and 
where,  upon  the  evidence,  it  appears  that  the  odors  may  have  been 
caused  by  want  of  water  on  the  upper  floors,  of  which  plaintiff  had  notice 
before  taking  the  house,  and  there  is  only  an  inference  that  the  noxious 
smell  was  due  to  one  cause  and  not  to  the  other,  a  recovery  cannot  be 
sustained. 

APPEAL  from  a  judgment  and  order  of  the  General  Term 
of  the  Marine  Court  of  the  City  of  New  York  affirming  a 
judgment  of  that  court  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Abram  Kling.  for  appellant. 

John  Brooks  Leavitt,  for  respondent. 

J.  F.  DALY,  J. — This  action  is  brought  by  a  tenant 
against  the  landlord  to  recover  damages  for  fraudulent 
representations  that  the  premises  let  for  the  purpose  of 
keeping  boarders  were  "in  perfect  order,  especially  the 
plumbing,  every  way  fit  for  the  purpose  of  keeping  board- 
ers, and  that  the  plumbing  was  in  splendid  order."  The 
damage  alleged  was  the  loss  of  the  rent  of  rooms  vacated 
by  tenants  on  account  of  noxious  odors  and  smells  from 
the  pipes. 

The  proof  presented  by  plaintiff  showed  that  the  defend- 
ant let  her  the  house  for  the  purpose  of  keeping  boarders  ; 
that  defendant  then  told  her  that  the  plumbing  was  in  good 
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order ;  that  she  had  recently  paid  $600  for  having  it  put  in 
good  order;  that  the  house  was  entirely  suitable  for  a 
boarding  house;  in  perfect  order;  but  that  defendant 
showed  her  that  the  water  did  not  run  in  the  upper  part 
of  the  house  in  the  day  time  and  only  ran  at  night.  Plaint- 
iff's proof  then  showed  that  as  soon  as  she  went  into  pos- 
session she  noticed  smells  from  the  water  closet  and  on  the 
top  floor ;  it  did  not  affect  the  lower  part  of  the  house  ; 
that  she  complained  to  defendant,  who  put  in  a  pump  for 
her  in  July;  that  the  lodger  wh6  occupied  the  second  floor 
back  moved  out  on  account  of  the  smell,  but  it  does  not 
appear  from  where  it  came  ;  that  the  lodger  in  the  top  floor 
front  room  noticed  the  noxious  odors,  but  does  not  say  he 
moved  on  that  account ;  that  the  boarder  who  occupied  the 
top  floor  back  room  noticed  noxious  odors,  but  he  did  not 
move  ;  that  the  occupant  of  a  small  room  on  the  top  floor 
refused  to  remain  on  account  of  the  odors  from  the  station- 
ary bath  tubs ;  that  plaintiff's  son  noticed  noxious  odors  ; 
and  that  the  surety  on  plaintiffs  lease,  who  boarded  in  the 
house,  noticed  an  offensive  smell  in  different  rooms.  It  was 
not  shown  that  any  of  these  smells  existed  before  plaintiff 
occupied  the  house  ;  nor  that  they  became  so  violent  as  to 
cause  lodgers  to  leave,  until  the  fall  when  windows  were 
closed  and  rooms  heated. 

Plaintiff's  proof  also  showed  that  no  such  sum  as  $600 
had. been  spent  on  the  plumbing ;  and,  by  the  testimony  of 
Mr.  Halleck,  a  sanitary  engineer  of  the  Health  Department, 
showed  that  the  soil  pipe  was  of  lead  and  defective ;  the 
soil  and  waste  pipes  not  ventilated ;  traps  and  basins 
throughout  the  house  were  needed ;  pump  on  third  floor 
out  of  repair  ;  sink  on  the  same  floor  not  used  and  trap 
dry;  waste  pipe  and  tubs  and  kitchen  sink  defective  and 
patched  with  rags  and  putty;  several  putty  joints  and  leaky 
patches  in  sewer  pipes,  which  would  allow  sewer  gas  to 
escape  ;  and  that  the  premises  were  detrimental  to  health. 
The  soil  and  waste  pipes  that  were  defective  were  in  the 
cellar  ;  they  were  corroded.  The  witness  applied  a  pepper- 
mint test  to  those  pipes — that  is,  he  poured  in  a  solution  of 
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peppermint,  as  the  odor,  if  there  were  any  defects,  would 
come  through.  He  found  defects  at  other  points  besides 
the  sewer  pipe  in  the  cellar,  but  could  not  recollect  where  ; 
could  not  say  where,  besides  in  the  cellar,  the  test  mani- 
fested or  indicated  any  defect,  but  would  swear  it  did  some- 
where else.  He  testified  besides  that  the  soil  pipe  was  not 
ventilated  and  carried  above  the  roof,  and  that  the  need  of 
ventilation  is  not  removed  by  having  plenty  of  water  to  use 
in  the  upper  part  of  the  house,  nor  would  having  plenty  of 
water  remove  any  smell  that  might  arise  ;  that  the  bad 
condition  of  the  pipes  had  evidently  existed  some  years. 

Upon  the  evidence,  the  jury  gave  $400  damages.  From 
this  $200  was  deducted  for  rent  due. 

The  falsity  of  the  representation  that  the  house  was  in. 
good  order  as  far  as  the  plumbing  is  concerned,  and  that 
defendant  had  laid  out  $600  on  the  plumbing,  was  proved. 
It  was  not  shown,  however,  that  defendant  knew  of  any 
noxious  odors  in  the  house,  or  that  there  were  any  previous 
to  plaintiff's  occupation.  The  plaintiff  was  bound  to  prove 
that  such  odors  in  the  house  were  caused  by  the  bad  condi- 
tion of  the  plumbing.  The  smells  came  from  the  pipes,  but 
the  proof  seems  to  point  to  the  want  of  water,  and  conse- 
quent want  of  use  of  the  basins,  sinks,  bath  tubs,  &c.,  on 
the  upper  floors,  as  the  true  cause  of  those  odors. 

It  was  shown  that  the  pipes  in  the  cellar  and  kitchen  were 
worn  out  and  patched,  and  that  their  condition  would  allow 
sewer  gas  to  escape ;  but  it  was  shown  that  no  odors  came 
from  the  lower  floors,  where  there  was  no  lack  of  water, 
notwithstanding  the  leaks  in  the  pipes  there. 

It  was  shown  that  on  the  upper  floors  the  sinks  and  traps 
were  dry,  and  that  there  was  no  ventilation  through  the 
ordinary  means  of  carrying  the  soil  pipe  up  and  above  the 
roof.  There  was  no  water  on  the  upper  floors,  but  the  sani- 
tary engineer  swears  that  plenty  of  water  would  not  obviate 
the  necessity  of  ventilation  nor  prevent  a  smell.  He  does 
not  directly  swear  that  the  smells  in  question  were  caused 
by  the  want  of  ventilation  by  the  means  suggested.  He 
does  not  state  that  he  found  any  smell  from  the  pipes  in  the 
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upper  floors  when  he  examined  them  ;  nor  that  he  applied 
to  those  pipes  the  test  which  he  applied  to  the  soil  pipe  in 
the  cellar  to  ascertain  if  odors  escaped  from  it  for  want  of 
ventilation  and  not  from  want  of  water  in  the  traps.  From 
all  the  testimony  it  is  an  inference  only  that  the  noxious 
smell  was  due  to  one  of  those  causes  and  not  the  others. 
There  should  be  no  reasonable  doubt  on  this  point  where  a 
recovery  for  fraudulent  representations  is  sought.  If  the 
injury  complained  of  was  due  to  dry  traps,  owing  to  want 
of  water  on  the  upper  floors,  plaintiff  cannot  recover,  as 
she  had  notice  of  the  want  of  water  before  she  took  the 
house.  As  the  evidence  stands  now,  there  seems  to  have 
been  no  sufficient  evidence  that  the  defects  proved  caused 
the  injury.  The  exceptions  to  the  refusal  to  dismiss  on 
that  ground  at  the  close  of  plaintiff's  case  and  at  the  close 
of  the  whole  case  were  well  taken. 

Judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

VAN  BRUNT  and  VAN  HOESEN,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


JAMES  McGiVERN,  Respondent,  against  THOMAS  FLEMING, 

Appellant. 

(Decided  January  21st,  1884.) 

The  memorandum  of  a  sale  of  goods  required  by  the  Statute  of  Frauds  to 
be  subscribed  by  the  party  to  be  charged,  must  be  so  subscribed  below 
or  at  the  end  of  the  memorandum.  A  signature  of  the  party  in  the 
midst  of  the  list  of  articles  sold  is  not  such  a  subscription  of  the  part 
which  precedes  such  signature  as  to  constitute  a  valid  contract. 

APPEAL  from  a  judgment  and  order  of  the  General  Term 
of  the  Marine  Court  of  the  City  of  New  York,  affirming  a 
VOL.  xii.— 19 
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judgment  of  that  court  entered  upon  the  verdict  of  a  jury, 
as  modified  by  reducing  the  amount  of  the  verdict. 

The  action  was  brought  to  recover  the  price  of  certain 
ornamental  trees,  shrubs,  &c.,  alleged  to  have  been  sold  by 
plaintiff  to  defendant.  Plaintiff's  claim  was  founded  upon 
an  order  in  writing  for  such  trees,  shrubs,  &c.,  alleged  by 
him  to  have  been  given  by  the  wife  of  defendant,  and  to 
have  been  signed,  by  her  direction,  by  defendant's  daughter. 
The  alleged  signature  was  near  the  middle  of  the  list  of 
articles  contained  in  the  order. 

At  the  trial  the  signing  of  the  order,  and  all  the  material 
facts  necessary  to  establish  plaintiff's  case,  were  denied  by 
the  defendant's  wife,  his  daughter  and  himself.  The  jury 
rendered  a  verdict  for  the  plaintiff  for  the  full  amount 
claimed,  with  interest.  From  the  judgment  entered  on  the 
verdict  the  defendant  appealed  to  the  General  Term  of  the 
Marine  Court,  by  which  the  judgment  was  modified  by  re- 
ducing the  recovery  to  the  amount  of  that  portion  of  the 
alleged  order  which  appeared  above  the  alleged  signature 
of  the  defendant,  and  affirmed  the  judgment  as  so  modified. 
From  this  order  of  affirmance,  and  the  judgment  entered 
thereon,  defendant  appealed  to  this  court. 

Francis  O.  Devlin  and  R.  Floyd  ClarJc,  for  appellant. 
Thomas  S.  Moore,  for  respondent. 

VAN  HOESEN,  J. — The  memorandum  is  not  subscribed 
by  the  party  to  be  charged.  His  signature,  or  rather  a 
signature  which  the  verdict  of  the  jury  compels  us  to  re- 
gard as  having  been  made  by  his  authorit}',  appears,  not  at 
the  end  of  the  memorandum,  but  near  to  the  middle  of  it. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  price  of 
all  the  goods  mentioned  in  the  memorandum,  but  the 
General  Term  of  the  Marine  Court  modified  the  judgment 
by  deducting  the  price  of  those  goods  that  "appear  on  the 
memoxandum  after  the  subscription  of  the  defendant." 
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From  this  judgment  of  the  General  Term  of  the  Marine 
Court  it  is  obvious  that  in  the  opinion  of  that  court,  if  a 
note  or  memorandum  of  a  contract  for  the  sale  of  personal 
property  be  signed,  not  at  the  end,  but  in  the  midst  of  the 
list  of  the  articles  sold,  the  contract  maybe  split  into  pieces, 
and  the  fragment  that  precedes  the  signing  will  be  valid, 
whilst  the  fragment  that  follows  the  signing  will  be  void. 
I  am  not  aware  of  any  decision  that  warrants  such  a  con- 
struction of  the  statute.  Since  the  case  of  Davis  v.  Shields 
(26  Wend.  341)  it  has  always  been  understood  that  a  note 
or  memorandum  of  a  contract  for  the  sale  of  chattels  is  not 
valid  unless  the  name  of  the  party  to  be  charged  is  signed 
below  or  at  the  end  of  the  memorandum.  The  case  of 
James  v.  Patten  (6  N.  Y.  9)  also  holds  that  the  signature 
must  be  underneath  or  at  the  end  of  the  memorandum. 
The  memorandum  is  but  one  instrument,  and  must  be 
either  entirely  valid  or  totally  invalid.  If  the  memorandum 
be  not  signed  at  the  end,  it  is  not  such  a  note  of  the  con- 
tract as  the  statute  requires,  and  the  contract  is  utterly 
invalid. 

The  courts  have  no  right  to  circumvent  the  statute  by 
holding  that  if  the  name  of  the  party  to  be  charged  can  be 
found  on  the  paper,  he  has  subscribed  all  that  part  of  the 
agreement  that  precedes  his  signature.  He  has  not  sub- 
scribed the  note  or  memorandum ;  and  that  he  must  do  in 
order  to  bind  himself. 

The  judgment  and  the  order  appealed  from  should  be  re- 
versed and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

VAN  BRUNT,  J. — I  concur  in  the  result. 
J.  F.  DALY,  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered, 
with  costs  to  abide  event. 
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WILLIAM  MOSER,  Respondent,  against  THOMAS  B.  COCH 
BANE,  Appellant. 

(Decided  January  21st,  1884.) 

It  is  not  valid  ground  for  rejecting  a  deed  tendered  under  a  contract  fo* 
the  sale  and  conveyance  of  real  property,  that  the  title  of  the  vendor 
was  acquired  by  inheritance  from  an  ancestor,  since  whose  decease  suffi- 
cient time  has  not  elapsed  to  make  it  certain  that  the  title  can  by  no  pos- 
sibility be  affected  by  the  discovery  of  a  will  or  by  proof  of  claims 
against  his  estate,  where  it  appears  reasonably  certain  that  such  ancestor 
died  without  a  will,  that  he  left  personal  property  much  more  than 
enough  to  pay  his  debts,  and  that  most  of  his  debts  have  been  paid  and 
the  others  are  in  course  of  settlement. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  rendered  by  direction  of  the  court. 

The  action  was  brought  to  recover  money  which  had  been 
paid  by  plaintiff  to  defendant  on  a  contract  for  the  sale  and 
conveyance  by  defendant  to  plaintiff  of  certain  real  prop- 
erty, the  deed  for  which,  when  tendered,  plaintiff  refused 
to  accept.  His  reasons  for  such  refusal  were  stated  in  the 
complaint,  as  follows  : 

"  First. — That  the  said  property  was  part  of  the  estate  of 
James  Cochrane  at  the  time  of  his  death  who  died  intestate 
on  or  about  the  28th  day  of  December,  1880,  as  the  admin- 
istration of  the  said  estate  has  not  been  closed,  and  as  three 
years  have  not  elapsed  since  letters  of  administration  were 
granted  on  the  estate  of  the  said  James  Cochrane.  That 
this  plaintiff  would  have  to  take  the  said  property  subject 
to  any  debts  of  said  James  Cochrane,  if  any  there  were 
after  the  personal  estate  was  exhausted. 

"  Second. — That  four  years  have  not  elapsed  since  the 
death  of  James  Cochrane,  and  if  within  four  years  after  his 
death  a  last  will  and  testament  of  his  property  be  found, 
said  last  will  and  testament  would  govern  the  disposition 
thereof  and  the  conveyance  to  plaintiff  be  void." 

At  the  trial,  a  verdict  for  plaintiff  was  directed  by  the 
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court.      From    the  judgment   entered   thereon,   defendant 
appealed. 

James  R,  Marvin,  for  appellant. 
Charles  Matthews,  for  respondent. 

VAN  HOESEN,  J.  —  A  purchaser  cannot  reject  a  title 
merely  because  of  a  speculative  possibility  that  at  some 
future  time  it  may  be  discovered  to  be  defective.  He  must 
take  the  title  he  has  bargained  for  unless  there  be  a  rea- 
sonable doubt  as  to  its  validity.  That  reasonable  doubt 
must  arise  upon  facts  that  appear  upon  the  trial;  audit 
cannot  be  said  that  the  doubt  is  reasonable  if  its  only  foun- 
dation is  a  hypothetical  state  of  affairs — a  state  of  affairs 
the  existence  of  which  is  unproved  by  any  evidence  what- 
soever. This  is  the  rule  laid  down  as  well  in  the  text  books 
as  in  the  decisions. 

Applying  the  rule  to  this  case,  it  is  obvious  that  the  judg- 
ment must  be  reversed.  The  defendant  voluntarily  assumed 
the  burden  of  showing,  that  the  doubts  of  the  plaintiff  as 
to  the  title  were  merely  speculative ;  and  the  evidence  he 
offered  makes  it  reasonably  certain  that  James  Cochrane 
died  without  a  will,  that  he  left  personal  property  more 
than  enough  to  pay  his  debts  twice  over,  and  that  most  of 
those,  debts  have  been  paid,  whilst  the  others  are  in  course 
of  settlement.  Upon  this  state  of  facts,  what  well  founded 
doubt  can  there  be  as  to  the  validity  of  the  defendant's 
title,  though  four  years  have  not  elapsed  since  James  Coch- 
rane's  death  ? 

It  is  unnecessary  to  spend  time  in  discussing  the  matter, 
because  the  authorities  bearing  on  the  point  inv  controversy 
are  absolutely  controlling.  The  cases  of  Spring  v.  Sandford 
(7  Paige  550),  and  Schermerhorn  v.  Niblo  (2  Bosw.  161), 
are  directly  in  point.  The  New  York  cases  are  not  singular 
in  holding  that  the  right  of  the  heir  to  convey  the  land  that 
he  inherits  is  not  suspended  (for  that  is  in  effect  what  the 
plaintiff  contends  for)  until  the  lapse  of  time  has  made  it 
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certain  that  the  title  he  conveys  can  by  no  possibility  be 
affected  by  the  discovery  of  a  will,  or  by  proof  of  claims 
against  the  estate  of  the  ancestor. 

O 

The  Supreme  Court  of  Massachusetts,  in  Hayes  v.  The 
Harmony  Grove  Cemetery  Co.  (108  Mass.  400),  without 
referring  to  the  New  York  cases  that  I  have  cited,  came  to 
the  same  conclusion  that  was  reached  by  Chancellor  WAL- 
WORTH,  and  by  Judges  DUER,  BOSWORTH  and  HOFFMAN. 
The  observations  of  the  Massachusetts  court  on  the  subject 
of  protecting  the  purchaser  from  even  the  bare  possibility 
of  loss  are  commended  to  the  consideration  of  counsel,  inas- 
much as,  in  that  case  as  in  this,  a  mortgage  was  to  be  given 
by  the  purchaser  to  secure  a  part  of  the  purchase  money. 

The  judgment  of  the  court  below  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

VAN  BRUNT,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rel.  Daniel 
Jackson  against  S.  HASTINGS  GRANT,  Comptroller  of 
the  City  of  New  York. 

(Decided  January  21st,  1884.) 

Under  the  provision  of  the  charter  of  the  City  of  New  York  in  regard  to 
removals,  by  heads  of  departments,  of  chiefs  of  bureaus,  clerks,  &c.  in 
their  respective  departments,  that  "  no  regular  clerk  or  head  of  a  bureau 
shall  be  removed  unless  he  has  been  informed  of  the  cause  of  the  pro- 
posed removal,  and  has  been  allowed  an  opportunity  of  making  an  expla- 
nation" (L.  1873  c.  335  §  28),  the  cause  alleged  for  such  a  removal  must 
be  something  substantial  and  some  delinquency  for  which  the  party  pro- 
ceeded against  is  responsible;  and  if  the  party  does  give  a  reasonable 
explanation  of  his  apparent  delinquency  or  incapacity,  or  disproves  the 
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charge  made  against  him,  the  superior  officer  has  no  power  of  removal; 
nor  is  the  removal  within  the  uncontrolled  discretion  of  the  head  of  the 
department,  even  if  the  explanation  given  is  not  satisfactory  to  him  ; 
upon  a  review  of  his  action,  the  court  will  see,  not  only  that  the  techni- 
calities of  the  statute  have  been  complied  with,  but  also  that  the  cause 
assigned  is  one  contemplated  by  the  statute,  and  that  the  explanation 
given  does  not  meet  the  charges. 

But  when,  upon  certiorari  to  review  the  action  of  the  Comptroller  in  re- 
moving the  Auditor  of  Accounts,  it  appeared  that,  as  to  some  of  the 
matters  charged  against  the  latter,  of  minor  importance,  he  had  not 
exhibited  that  degree  of  care  which  the  duties  of  his  office  required, 
although  it  was  not  claimed  that  any  damage  resulted  to  the  city:  Held, 
that  it  was  for  the  head  of  the  department  to  say  whether  in  his  judg- 
ment the  offense  was  sufficiently  grave  to  justify  the  dismissal  of  the 
officer,  and  the  court  could  not  weigh  the  evidence  so  as  to  substitute  its 
judgment  for  that  of  the  removing  officer,  nor  could  it  reverse  his  action 
because,  in  its  opinion,  that  the  punishment  exceeded  the  offense. 

CERTIORARI  to  review  the  action  of  the  defendant,  as 
Comptroller  of  the  City  of  New  York,  in  removing  the 
relator  from  the  office  of  Auditor  of  Accounts  in  the 
Finance  Department  of  that  city. 

John  H.  StraJian  and  Thomas  Allison,  for  relator. 
D.  J.  Dean,  for  defendant. 


BRUNT,  J.  —  The  question  to  be  determined  in  this 
proceeding  is  whether  the  Comptroller,  in  the  removal  of 
the  relator  from  his  position  of  Auditor  of  Accounts,  has 
exceeded  the  powers  conferred  upon  him  by  the  statute. 
The  sections  of  the  charter  which  are  to  be  referred  to  upon 
this  question  seem  to  be  28,  29,  30,  31,  subdivision  4  of  33, 
and  section  34. 

They  are  as  follows  :  —  "  Section  28.  The  heads  of  all 
departments  (except  as  otherwise  herein  specifically  pro- 
vided) shall  have  power  to  appoint  and  remove  all  chiefs 
of  bureaus  (except  the  Chamberlain),  as  also  all  clerks, 
officers,  employe's  and  subordinates  in  their  respective  de- 
partments, except  as  herein  otherwise  specially  provided, 
without  reference  to  the  tenure  of  office  of  any  existing 
appointee.  But  no  regular  clerk  or  head  of  a  bureau  shall 
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be  removed  until  he  has  been  informed  of  the  cause  of  the 
proposed  removal,  and  has  been  allowed  an  opportunity  of 
making  an  explanation  ;  and  in  every  case  of  a  removal  the 
true  grounds  thereof  shall  be  forthwith  entered  upon  the 
records  of  the  department  or  board.  In  case  of  removal,  a 
statement  showing  the  reason  therefor,  shall  be  filed  in  the 
department.  The  number  and  duties  of  all  officers  and 
clerks,  employe's  and  subordinates  in  every  department, 
except,  as  otherwise  herein  specifically  provided,  with  their 
respective  salaries,  whether  now  fixed  by  special  law  or 
otherwise,  shall  be  such  as  the  heads  of  the  respective 
departments  shall  designate  and  approve." 

"  Section  29.  The  Finance  Department  shall  have  control 
of  the  fiscal  concerns  of  the  corporation.  It  shall  prescribe 
the  forms  of  keeping  and  rendering  all  city  accounts,  and 
except  as  herein  otherwise  provided,  the  manner  in  which  all 
salaries  shall  be  drawn,  and  the  mode  by  which  all  creditors, 
officers  and  employe's  of  the  corporation  shall  be  paid.  All 
payments  by  or  on  behalf  of  the  corporation  shall  be  made 
through  the  proper  disbursing  officer  of  the  Department  of 
Finance,  on  vouchers  to  be  filed  in  said  department,  by 
means  of  warrants  drawn  on  the  Chamberlain  by  the  Comp- 
troller, and  countersigned  by  the  Mayor.  The  Comptroller 
may  require  any  person  presenting  for  settlement  an  account 
or  claim  against  the  corporation,  to  be  sworn  before  him 
touching  such  account  or  claim,  and  when  so  sworn,  to 
:mswer  orally  as  to  any  facts  relative  to  the  justness  of 
such  account  or  claim." 

"  Section  30.  The  head  of  the  Finance  Department  shall 
be  called  the  Comptroller  of  the  City  of  New  York,  and 
shall  hold  his  office  for  four  years  and  until  his  successor 
shall  be  appointed,  unless  sooner  removed  as  herein  pro- 
vided." 

"  Section  31.  All  accounts  rendered  to  or  kept  in  the 
other  departments  shall  be  subject  to  the  inspection  and 
revision  of  the  officers  of  this  department ;  and  subject  to 
the  conditions  aforesaid,  it  shall  settle  and  adjust  all  claims 
in  favor  of  or  against  the  corporation,  and  all  accounts  in 
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which  the  corporation  is  concerned  as  debtor  or  creditor, 
but  in  auditing  and  settling  such  claims,  it  shall,  as  far  as 
practicable,  be  governed  by  the  rules  of  law  and  principles 
of  equity  which  prevail  in  courts  of  justice." 

"  Section  33.  There  shall  be  eight  bureaus  in  this  de- 
partment  4.  An  auditing  bureau,  which,  under 

the  supervision  of  the  Comptroller,  shall  audit,  revise  and 
settle  all  accounts  in  which  the  city  is  concerned  as  debtor 
or  creditor,  arid  which  shall  keep  an  account  of  each  claim 
for  or  against  the  corporation,  and  of  the  sums  allowed  upon 
each,  and  certify  the  same  to  the  Comptroller,  with  the 
reasons  for  the  allowance  ;  the  chief  officer  of  which  shall 
be  called  'Auditor  of  Accounts.'  ' 

"  Section  34.  The  Chamberlain  shall  pay  all  warrants 
drawn  on  the  treasury  by  the  Comptroller  and  counter- 
signed by  the  Mayor,  and  no  moneys  shall  be  paid  out  of 
the  treasury  except  on  the  warrant  of  the  Comptroller  so 
countersigned.  No  such  warrant  shall  be  signed  by  the 
Comptroller  or  countersigned  by  the  Mayor,  except  upon 
vouchers  for  the  expenditure  of  the  amount  named  there- 
in, examined  and  allowed  by  the  Auditor,  approved  by 
the  Comptroller,  and  filed  in  the  Department  of  Finance, 
except  in  the  case  of  judgments,  in  which  case  a  transcript 
thereof  shall  be  filed,  nor  except  such  warrant  shall  be 
authorized  by  law  or  ordinance,  and  shall  refer  to  the  law 
or  ordinance  and  to  the  appropriation  under  and  from 
which  it  is  drawn." 

The  Court  of  Appeals,  in  the  case  of  People  ex  rel.  Mun- 
day  v.  Fire  Commissioners  (72  N.  Y.  448),  have  interpreted 
these  sections  and  have  attempted  to  define  with  considerable 
particularity  the  rights  which  regular  clerks  and  heads  of 
bureaus  have  in  reference  to  the  procedure  of  removal. 
The  removal  must  be  for  cause,  and  the  process  of  removal 
as  prescribed  by  the  statute  must  be  pursued.  The  cause 
must  be  some  dereliction  or  general  neglect  of  duty,  or 
some  delinquency  affecting  the  general  character  and  fitness 
for  the  office.  The  cause  must  be  personal,  implying  an 
unfitness  for  the  place,  and  the  party  proceeded  against 
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must -be  informed  of  the  cause,  and  must  be  allowed  an 
opportunity  for  explanation,  which  explanation  may  consist 
either  of  excusing  any  delinquency  or  apparent  neglect  or 
incapacity:  that  is,  explaining  the  unfavorable  appearances 
or  disproving  the  charges.  The  cause  alleged  must,  there- 
fore, be  something  substantial,  and  some  delinquency  for 
which  the  party  proceeded  against  is  responsible,  and  if  the 
party  does  give  a  reasonable  explanation  of  his  apparent 
delinquency  or  incapacity,  or  disproves  the  charge  made 
against  him,  the  superior  officer  has  no  power  of  removal. 

It  may  be,  as  is  claimed  by  the  defendant,  that  the  stat- 
ute .does  not  contemplate  that  the  cause  of  the  proposed 
removal  shall  be  proved  by  legal  evidence  before  the  head 
of  the  department,  but  it  certainly  does  contemplate  that  if 
it  appears  by  the  record  that  the  alleged  cause  does  not  in 
fact  exist,  no  removal  shall  be  attempted  because  of  it. 

The  Court  of  Appeals,  in  the  case  above  cited,  expressly 
hold  that  the  explanation  referred  to  in  the  statute  may 
consist  of  proof  that  the  charges  are  not  true,  and  if  that 
proof  is  made,  certainly  the  head  of  the  department  cannot 
arbitrarily  disregard  it  and  make  the  removal  as  though  no 
such  proof  had  been  offered. 

It  is  urged  by  the  defendant  that  if  the  explanation  given 
is  not  satisfactory  to  his  chief,  the  removal  is  within  the 
uncontrolled  discretion  of  the  head  of  the  department. 
This  position  seems  to  be  in  direct  conflict  with  the  rule 
laid  down  in  the  above  case.  The  court  upon  review  have 
not  only  the  right  to  see  that  the  technicalities  of  the  statute 
have  been  complied  with,  but  also  that  the  cause  assigned  is 
one  contemplated  by  the  statute,  and  that  the  explanation 
given  does  not  meet  the  charges.  It  is  certainly  true  that 
the  above  conclusions  seem  to  militate  against  the  views 
expressed  by  the  court  in  the  Keech  case  (26  Hun  28),  but 
the  whole  spirit  of  the  opinion  in  the  case  of  Munday  is 
opposed  to  the  uncontrolled  power  to  remove  where  an 
explanation  which  should  have  been  satisfactory  is  made  or 
when  the  alleged  cause  is  disproved.  Also  in  the  case  of 
Campbell  (82  N.  Y.  247),  the  court  expressly  lay  down  the 
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rule  that  there  must  be  some  evidence  before  the  officer 
which  will  justify  the  removal.  If  there  is  none,  then  the 
removal  is  not  for  cause  and  the  statute  is  violated. 

The  charges  preferred  against  the  relator  seem  to  be 
these : — 

1.  Negligence  in  auditing  vouchers  for  coupons. 

2.  Dilatoriness  in  attendance,  frequently  arriving  so  late 
as   to   delay  the   auditing   of   claims   which   should   have 
received  prompt  attention. 

8.  Auditing  claims  in  such  a  way  as  to  leave  the  city 
treasury  liable  to  be  called  upon  to  pay  twice  the  same 
claim. 

4.  Certifying  a  pay  roll  at  §652.50  when  the  aggregate 
amount  of  the  monthly  salaries  thereon,  as  certified  by  the 
Board  of  Health,  was  only  $615. 

5.  Certifying  a  bill  of    William  Walgrain   at   $282.66, 
whereas  the  amount  due  to  him  was  only  $182.66. 

6.  Not  noting  erasures. 

7.  Certifying  an  allowance  of  a  bill  of  the  Law  Depart- 
ment in  advance  of  the  certification  of   such  bill  by  the 
head  of  the  department. 

8.  Certifying  the  bill  of  Duryea  at  $2,973.50,  when  the 
certificate  of  the  commissioners  of  such  department  stated 
the  amount  at  twenty-nine  and  seventy-three  -^  dollars. 

9.  Certifying  an  allowance  of  a  bill  of  the  Journal  of 
Commerce  twice. 

10.  In  May,  1881,  certifying  a  claim  of  Julia  Richter  at 
$70,  and  on  the  same  day  certifying  allowance  of  similar 
claim  of  John  G.  Schneider  at  $10,  and  on  October,  1881, 
certifying  a  judgment  in  favor  of  Ernest  Comrades  at  the 
sum  of  $484.46,  which  included  the  two  claims  already  cer- 
tified, Conrades  holding  assignments  of  both  claims. 

11.  Certifying  a  claim  of  Frank  &  Dubois  for  premiums 
on  policy  of  insurance,  although  neither  voucher  nor  bill 
indicated  the  property  insured  nor  the  period  of  time  cov- 
ered by  the  insurance. 

12.  Failure  to  cancel  coupons  pursuant  to  instructions 
given. 
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And,  finally,  that  he  had  not  properly  drilled  his  assistants. 

It  seems  to  be  clear  that  no  fault  can  be  imputed  to  the 
relator  in  the  matter  of  the  audit  of  the  coupons.  The 
duties  of  the  auditor  did  not  call  upon  him  to  see  whether 
or  not  coupons  of  the  numbers  presented  with  the  vouchers 
had  been  previously  paid  or  not.  The  auditor  had  no  means 
of  knowing  this  fact,  no  record  being  kept  in  the  auditing 
bureau  of  the  particulars  of  such  claims.  The  duty  of 
ascertaining  this  fact  rested  with  the  clerks  preparing  the 
vouchers  and  certifying  them  to  the  auditor.  That  portion 
of  the  clerical  work  was  entrusted  to  others,  and  when  it 
was  properly  certified  to  the  auditor,  he  was  under  no  obli- 
gation to  examine  the  records  of  another  bureau  to  see 
whether  or  not  its  clerks  had  done  their  duty.  It  may  be 
claimed,  however,  that  it  was  negligence  upon  the  part  of 
the  auditor  not  to  have  noticed  the  similarity  of  the  num- 
bers of  the  coupons  mentioned  in  the  voucher ;  but  it 
surely  cannot  be  expected  of  the  auditor  that  he  should 
remember  the  details  of  every  voucher  coming  under  his 
notice  so  as  to  detect  similarities  in  view  of  the  vast 
number  upon  which  he  was  called  upon  to  pass,  especially 
after  the  clerks  whose  duty  it  was  to  certify  the  vouchers 
to  the  auditor  have  given  him  a  certificate  of  the  validity 
of  the  claim.  Whatever  fault  there  may  have  been  in  the 
payment  of  duplicate  coupons,  it  certainly  does  not  rest 
upon  the  relator,  but  upon  other  clerks  of  the  department 
for  whose  shortcomings  the  relator  is  not  responsible. 

The  second  charge,  viz: — Dilatoriness  in  attendance 
whereby  delay  was  caused  in  auditing  claims — is  too  gen- 
eral a  charge  to  need  much  attention.  No  time  or  times 
are  mentioned,  no  case  designated  in  which  any  delay 
occurred  in  the  auditing  of  any  claim.  The  relator  was 
powerless  to  disprove  so  general  a  charge  as  this,  and  it  was 
altogether  too  vague  to  be  susceptible  of  explanation  as 
there  was  no  point  to  which  such  explanation  could  be 
directed. 

The  relator  seems  to  have  given  a  complete  answer  to  the 
third  charge,  in  that  the  course  pursued  had  been  desig- 
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nated  by  one  of  the  defendant's  predecessors,  and  no  change 
had  ever  been  made  prior  to  the  drawing  of  the  voucher 
and  warrant  mentioned  in  the  charge. 

The  alleged  neglect  which  forms  the  basis  of  the  fourth 
charge  seems  to  have  been  that  of  an  assistant  auditor 
whose  duty  it  was  to  see  that  extensions  and  additions 
were  correct,  and  whose  certificate  of  correctness  appeared 
upon  this  voucher.  If  another  clerk  of  the  department 
was  charged  with  this  duty,  it  certainly  formed  no  part  of 
the  duty  of  the  Auditor  to  do  the  work  over  again,  any 
more  than  it  was  the  duty  of  the  comptroller  to  do  so  after 
the  voucher  had  been  certified  to  him  by  the  Auditor. 

The  charge  in  respect  to  the  certification  of  the  bill  of 
William  Walgrain  seems  to  present  a  question  of  great 
gravity,  and  where  the  relator  has  been  guilty  of  neglect 
or  oversight  for  which  he  is  personally  responsible,  whether 
the  neglect  was  of  such  a  character  as  to  call  for  the  removal 
of  the  relator,  is  one  to  be  determined  by  the  conscience 
of  the  removing  officer,  and  cannot  be  reviewed  by  this 
court. 

It  is  true  that  the  Auditor  of  the  Board  of  Education 
certified  to  an  untruth,  but  it  was  the  duty  of  the  Auditor 
to  examine  and  allow  the  voucher  and  see  that  the  certifi- 
cate of  the  Auditor  of  the  Board  of  Education  was  correct, 
so  far  at  least  as  the  vouchers  furnished  enabled  him  to  do 
so,  and  it  appeared  plainly  from  the  papers  annexed  to  the 
vouchers  that  an  error  had  been  committed.  The  certifi- 
cate of  the  relator  was,  "  My  reason  for  the  allowance 
thereof  is  that  I  find  the  supplies  were  furnished  on  proper 
authority,  and  the  prices  certified  are  reasonable  and  just." 

In  order  to  make  this  certificate  the  Auditor  should  have 
examined  the  papers  accompanying  the  voucher,  and  such 
examination  would  have  disclosed  the  error  made  by  the 
Auditor  of  the  Board  of  Education,  and  it  does  not  seem  to 
be  any  answer  to  say  that  reliance  was  placed  upon  the  cer- 
tificate of  the  Auditor  of  the  Board  of  Education. 

The  charge  of  not  noting  erasures,  in  the  absence  of  any 
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rule  of  the  department  in  respect  thereto,  does  not  call  for 
comment. 

The  next  ground  of  complaint  related  to  the  certification 
of  a  bill  of  the  Law  Department  in  advance  of  the  certifi- 
cation thereof  by  the  head  of  the  department. 

It  would  appear  that  this  was  a  bill  of  the  Law  Depart- 
ment for  disbursements  made  by  it  in  the  discharge  of  its 
duties.  Each  item  of  expenditure  was  vouched  for  by  a 
receipted  bill  and  the  claim  certified  and  sworn  to  by  the 
chief  clerk  of  the  Law  Department,  who  had  made  the  dis- 
bursements. The  bill  was  transmitted  to  the  Finance 
Department  for  payment,  and  the  bill  was  audited  upon 
the  same  proof  as  had  been  before  required.  The  auditor 
does  not  seem  in  this  instance  to  have  been  guilty  of  any 
neglect. 

The  charge  as  to  the  certification  of  the  bill  of  Duryea 
is  too  trivial  to  merit  a  moment's  notice. 

The  claim  of  negligence  in  certifying  a  bill  of  the  Jour- 
nal of  Commerce  twice  does  not  seem  to  be  at  all  supported 
by  the  facts.  It  is  conceded  that  the  Trustees  of  the  Col- 
lege of  the  City  of  New  York  had  the  power  to  incur 
expenditures  of  this  character,  and  at  different  times  vouch- 
ers for  apparently  different  services,  duly  certified  by  the 
trustees,  were  presented  and  allowed.  Where  the  error  of 
the  Auditor,  unless  he  is  expected  to  carry  in  his  mind 
every  bill  for  $12  audited  by  him,  does  not  appear. 

The  next  charge  is  certifying  the  bills  of  Richter  and 
Schneider,  and  allowing  the  claims  in  the  judgment  of 
Conrades,  seems  to  be  fully  met  by  the  explanation  given 
by  the  Auditor. 

The  judgment  was  entered  pursuant  to  the  advice  of  the 
comptroller,  and  was  certified  as  correct  by  the  counsel  to 
the  corporation,  and  when  allowed  by  the  auditor  the  war- 
rant for  the  claims  included  in  the  judgment  were  directed 
to  be  withheld.  There  does  not  seem  to  have  been  any 
great  degree  of  negligence  in  this  proceeding. 

It  is  claimed  that  the  Auditor  was  negligent  in  allowing 
a  claim  for  insurance,  although  neither  the  voucher  nor  the 
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bill  thereto  annexed  indicated  the  property  insured  nor  the 
period  covered  by  insurance.  This  bill  was  certified  to  by 
the  Trustees  of  the  College  of  the  City  of  New  York,  it  is 
true,  but  certainly,  without  knowing  what  property  was 
claimed  to  be  insured,  the  Auditor  could  not  know  whether 
the  expense  was  or  was  not  authorized  by  law  as  certified 
by  him. 

The  failure  to  cancel  the  three  coupons,  as  had  been  the 
practice,  does  not  seem  to  have  been  of  any  importance. 
The  most  that  can  be  said  is  that  the  Auditor  undertook  to 
cancel  the  coupons  in  a  particular  way,  and  if  by  reason  of  his 
failure  to  carry  out  his  own  voluntary  practice  the  city  had 
been  put  to  the  hazard  of  loss,  some  complaint  might  have 
been  made  against  the  Auditor;  but  for  aught  that  I  am  able 
to  see,  he  might  have  discontinued  the  practice  altogether 
without  having  been  guilty  of  negligence — other  perfectly 
adequate  safeguards  against  repayment  having  been  used. 

The  general  allegation  as  to  assistants  is  too  indefinite  to 
merit  the  name  of  a  charge. 

I  have  felt  it  necessary  to  refer  to  these  charges  at  length 
because  of  their  serious  nature,  and  because  an  examina- 
tion of  them  tended  to  show,  as  I  think,  that  in  respect  to 
all  but  two  of  them,  and  they  of  minor  importance,  it  was 
attempted  to  charge  the  relator  with  the  omission  and 
mistakes  of  others  over  whose  proceedings  the  relator  had 
no.  control  and  for  whose  sins  he  certainly  was  not  answer- 
able. 

But  in  relation  to  the  bills  of  Walgrain  and  of  Frank  & 
Dubois,  the  relator  did  not  exhibit  that  degree  of  care 
which  the  duties  of  his  office  required  of  him,  and  although 
it  is  not  claimed  that  any  damage  resulted  to  the  city,  yet  it 
is  was  for  the  head  of  the  department  to  say  whether  in 
his  judgment  the  offense  was  sufficiently  grave  to  justify 
the  dismissal  of  the  officer.  It  was  some  evidence  of  negli- 
gence, and  as  we  cannot  weigh  the  evidence  so  as  to  sub- 
stitute our  judgment  for  that  of  the  removing  officer, 
although  we  may  be  of  the  opinion  that  the  punishment 
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far  exceeded  the   offense,   we   cannot  reverse   his   action 
because  of  that  reason. 

The  writ  must  be  dismissed  with  costs. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 

Writ  dismissed,  with  costs. 


CHARLES   A.   SMITH,   Appellant,    against   COOPERATIVE 
DRESS  ASSOCIATION  (LIMITED),  Respondent. 

(Decided  January  21st,  1884.) 

Where  it  appears  that  the  powers  and  duties  of  the  general  manager  of  a 
corporation  are  prescribed  by  its  by-laws,  his  authority  to  employ  others 
to  render  services  to  the  corporation  cannot  be  established  by  his  own 
testimony,  or  by  proving  directions  received  by  him  from  the  president 
and  other  individual  directors  or  officers  of  the  corporation,  or  by  show- 
ing his  custom  in  hiring  persons  (he  not  having  reported  the  engagements 
so  made  to  the  board  of  directors),  or  by  showing  what  other  engagements 
with  employes  he  made.  And  evidence  that  while  he  was  such  general 
manager,  he  employed  every  person  who  entered  the  house  and  discharged 
every  person  who  was  dismissed  without  supervision  or  objection  by  the 
president  or  directors  as  to  what  he  did,  while  it  might  be  sufficient  to 
warrant  a  recovery  from  the  corporation  by  a  person  so  hired  by  him  for 
services  actually  performed  in  the  place  of  business  of  the  corporation, 
will  not  sustain  a  claim  for  damages  for  discharge  under  a  special  con- 
ract  of  employment  for  a  fixed  period  purporting  to  be  made  by  him  on 
ehalf  of  the  corporation. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint. 

The  action  was  brought  to  recover  damages  for  an  alleged 
wrongful  discharge  of  plaintiff  on  May  18th,  1882,  from 
employment  claimed  by  him  to  have  been  for  one  year  from 
March  20th,  1882.  Defendant's  answer  denied  employment 
for  a  year.  At  the  trial,  the  complaint  was  dismissed,  and 
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judgment  for  defendant  was  entered  thereon.     From  the 
judgment  plaintiff  appealed. 

Blumenstiel  $•  Hirsch*  for  appellant. 
0.  C.  Prentice^  for  respondent. 

J.  F.  DALY,  J. — The  plaintiff  was  hired  by  John  Wales, 
the  general  manager  of  defendant.  The  question  in  the 
case  was  the  authority  of  Wales  to  make  contracts  of 
employment  of  this  character.  The  plaintiff  introduced 
the  written  contract  between  the  general  manager  and  the 
association,  by  which  it  appeared  that  he  was  to  have  such 
powers  and  duties  as  then  were  or  thereafter  might  be  pre- 
scribed by  the  by-laws,  and  that  the  term  of  his  employment 
was  one  year,  the  contract  bearing  date  July  19th,  1881. 
The  by-laws  of  the  corporation  were  not  put  in  evidence. 
No  proof  of  -the  authority  of  Mr.  Wales,  which  could  be 
received  in  evidence,  was  offered.  His  powers  and  duties 
were  prescribed  by  the  by-laws,  as  his  contract,  introduced 
by  plaintiff,  showed  :  and  it  was  incompetent  to  show  them 
by  parol  evidence  of  Wales  himself,  or  by  proving  directions 
received  by  him  from  the  president  and  other  individual 
directors  or  officers,  or  by  showing  his  custom  in  hiring  per- 
sons (he  not  having  reported  the  engagements  so  made  to 
the  board,  as  he  swears)  or  by  showing  what  other  engage- 
ments with  employe's  he  made ;  and  therefore  all  the  evi- 
dence of  that  character  offered  was  properly  excluded  and 
the  exceptions  by  plaintiff  to  such  exclusion  are  not  well 
taken. 

Mr.  Wales  was  allowed  to  testify  that  he  employed  every 
person  from  the  day  he  entered  the  house  and  discharged, 
every  person  and  no  one,  neither  the  president  nor  directors, 
knew  when  persons  came  in  or  out,  and  neither  of  them 
made  any  objections  to  what  he  did:  he  did  that  whole 
business.  This  evidence,  with  the  fact  that  he  was  employed. 
as  general  manager,  might  be  sufficient  to  warrant  a  recov- 
ery by  one  of  the  persons  hired  by  him,  for  services  actually 
VOL.  xrr.— 20 
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performed  in  the  place  of  business  of  the  corporation,  but 
a  claim  for  damages  for  discharge  under  a  special  contract 
for  a  fixed  period  stands  on  a  different  footing.  The  direct- 
ors and  officers  of  the  association  might  be  deemed  to  have 
acquiesced  in  all  that  the  general  manager  did  which  might 
come  under  their  observation  in  the  course  pf  such  attention 
to  the  business  of  the  association  as  their  duty  as  directors 
or  officers  required  them  to  give.  To  the  extent  to  which 
such  acquiescence  might  be  inferred  an  apparent  authority 
to  make  contracts  with  employe's  might  be  said  to  be  shown, 
but  this  would  be  no  more  than  a  general  authority  to  employ 
persons  in  and  about  the  building  and  store  of  the  association. 
It  would  not  justify  an  inference  that  the  general  manager 
had  authorit}*"  to  engage  the  plaintiff  as  a  "buyer"  for  a 
year.  If  such  a  contract  were  made  for  one  year  upon  such 
authority  it  might  be  for  ten  years,  and  this  could  hardly 
.be  assumed  to  be  within  the  powers  of  a  general  manager 
employed  for  only  one  year  himself.  It  is  in  fact  repugnant 
.to  all  just  inferences  from  the  facts,  that  a  general  man- 
ager whose  control  was  limited  to  one  year,  had  practically 
unlimited  control  for  years  over  the  corporation  through 
the  power  of  making  special  contracts  for  long  periods  with 
employe's.  There  was  not  therefore,  in  the  apparent  author- 
ity with  which  Wales  was  vested,  any  ground  for  inferring 
that  he  had  the  power  to  make  a  special  contract  of  this 
nature.  The  plaintiff  was  not  shown  to  have  relied  upon 
any  such  apparent  authority,  for  he  asked  Wales  at  the  time 
this  agreement  was  made  "if  the  association  were  bound 
by  his  acts  "  and  appeared  to  rest  satisfied  with  his  assur- 
ance that  they  were.  This  of  course  does  not  protect  him. 
As  he  knew  he  was  making  a  special  contract  with  a 
mere  agent,  he  was  bound  at  his  peril  to  ascertain  his  true 
authority. 

The  judgment  should  be  affirmed,  with  costs. 

VAN  HOESEN  and  BEACH,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 
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CATHARINE  SMITH,  as  Executrix  of  the  Last  Will  and 
Testament  of  Margaret  A.  Robins,  deceased,  Appellant, 
against  GEORGE  SAMUEL  RICE,  Respondent. 

(Decided  January  21st,  1884. ) 

Under  the  statutory  provisions  that  "  no  mortgage  shall  be  construed  as 
implying  a  covenant  for  the  payment  of  the  sum  intended  to  be  secured, 
and  where  there  shall  be  ho  express  covenant  for  such  payment,  con- 
tained in  the  mortgage,  and  no  bond  or  other  separate  instrument  to 
secure  such  payment  shall  have  been  given,  the  remedies  of  the  mort- 
gagee shall  be  confined  to  the  lands  mentioned  in  the  mortgage"  (1  R. 
S.  738  §  139),  where  a  mortgage  of  lands  is  given  not  containing  such 
covenant,  and  without  any  such  bond  or  other  separate  instrument,  the 
mortgagor  is  not  liable  unless  the  instrument  discloses  an  intention  on 
the  part  of  the  contracting  parties  to  secure  to  the  mortgagee  a  claim 
against  him  personally.  Such  intention  cannot  be  inferred  from  the 
circumstance  that  the  mortgage  is  given  to  secure  part  of  the  purchase 
money  of  the  mortgaged  property,  upon  a  sale  of  it  by  the  mortgagee 
to  the  mortgagor  ;  nor  is  a  recital  in  such  a  mortgage  that  the  mortgagor 
"is  justly  bound"  to  the  mortgagee  in  a  certain  sum,  such  an  admis- 
sion of  indebtedness  as  to  make  the  mortgagor  personally  liable. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint. 

The  action  was  brought  by  plaintiff,  as  executrix,  to  re- 
cover the  sum  of  $2,000,  part  of  the  purchase  money  of 
land  sold  by  her  testatrix  to  defendant,  to  secure  the  pay- 
ment of  which  sum  defendant  had  executed  and  delivered 
to  the  testatrix  a  mortgage  of  the  property  so  purchased 
by  him.  The  mortgage  was  in  the  form  commonly  known 
as  "  mortgage  without  bond,"  as  follows : 

"  This  indenture,  made  the  thirty-first  day  of  July,  in  the 
year  one  thousand  eight  hundred  and  seventy-one,  between 
George  Samuel  Rice,  of  Tarrytown,  Westchester  County, 
and  State  of  New  York,  party  of  the  first  part,  and  Mar- 
garet A.  Robins,  wife  of  William  Robins,  formerly  of  York- 
town,  county  and  state  aforesaid,  now  of  New  York  cit}', 
party  of  the  second  part : 

"  Whereas,  the  party  of  the  first  part  is  justly  bound  to 
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the  party  of  the  second  part  in  the  sum  of  two  thousand 
dollars,  to  be  paid  to  her  on  the  seventh  day  of  August, 
which  will  be  in  the  year  one  thousand  eight  hundred  and 
seventy-four,  with  interest  thereon  from  the  seventh  day  of 
August,  1871,  at  the  rate  of  seven  per  centum  per  annum, 
payable  semi-annually,  on  the  seventh  days  of  February 
and  August  in  each  year,  until  said  principal  sum  shall  be 
fully  paid,  with  the  privilege,  nevertheless,  to  the  part}'-  of 
the  first  part  of  paying  the  said  sum  of  money,  and  of 
thereby  discharging  this  mortgage  at  any  time  previous  to 
the  said  seventh  day  of  August,  1874. 

"  Now  this  indenture  witnesseth,  That  the  said  party  of 
the  first  part,  for  the  better  securing  the  payment  of  the 
said  sum  of  money,  according  to  the  true  intent  and  mean- 
ing hereof,  and  also  for  and  in  consideration  of  the  sum  of 
one  dollar,  to  him  in  hand  paid  by  the  said  party  of  the 
second  part,  at  or  before  the  ensealing  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
has  granted,  bargained,  sold,  aliened,  released,  conveyed 
and  confirmed,  and  by  these  presents  does  grant,  bargain, 
sell,  alien,  release,  convey  and  confirm  unto  the  said  party 
of  the  second  part,  and  to  her  heirs  and  assigns  forever,  all 
that  certain  lot,  piece  or  parcel  of  land  situate,  lying  and 
being  in  Yorktown,  county  of  Westchester,  and  state  afore- 
said, bounded  and  described  as  follows,"  describing  the  land 
by  courses  and  distances,  &c.,  and  as  "  being  the  same  pre- 
mises that  were  conveyed  to  the  party  of  the  first  part  by 
the  party  of  the  second  part  and  her  said  husband,  by  deed 
bearing  even  date  and  delivered  simultaneously  herewith, 
this  mortgage  being  given  as  a  part  of  the  consideration  in 
said  deed  aforesaid;  together  with  all  and  singular  the 
tenements,  hereditaments  and  appurtenances  thereunto  be- 
longing or  in  anywise  appertaining,  and  the  reversion  and 
reversions,  remainder  and  remainders,  rents,  issues  and 
profits  thereof;  and  also  all  the  estate,  right,  title,  interest, 
property,  possession,  claim  and  demand  whatsoever,  as  well 
in  law  as  in  equity,  of  the  said  part}'  of  the  first  part,  of,  in 
and  to  the  same,  and  every  part  and  parcel  thereof,  with 
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the  appurtenances,  to  have  and  to  hold  the  above  granted, 
bargained  and  described  premises,  with  the  appurtenances, 
unto  the  said  party  of  the  second  part,  her  heirs  and 
assigns,  to  her  and  their  own  proper  use,  benefit  and  be- 
hoof forever;  provided  always,  and  these  presents  are  upon 
this  express  condition,  that  if  the  party  of  the  first  part,  or 
his  heirs,  executors  or  administrators,  shall  well  and  truly 
pay  unto  the  party  of  the  second  part,  her  executors,  ad- 
ministrators or  assigns,  the  said  sum  of  money  and  the 
interest  thereon  at  the  times  and  in  the  manner  aforesaid, 
then  these  presents  and  the  estate  hereby  created  shall 
cease,  determine  and  be  null  and  void.  And 'if  default 
shall  be  made  in  the  payment  of  the  said  sum  of  money 
above  mentioned,  or  the  interest  that  may  grow  due 
thereon,  or  of  any  part  thereof,  that  then  and  from  thence- 
forth it  shall  be  lawful  for  the  said  party  of  the  second 
part,  her  executors,  administrators  and  assigns,  to  enter 
into  and  upon  all  and  singular  the  premises  hereby  granted, 
or  intended  so  to  be,  and  to  sell  and  dispose  of  the  same, 
and  all  benefit  and  equity  of  redemption  of  the  said  party 
of  the  first  part,  his  heirs,  executors,  administrators  or 
assigns  therein,  at  public  auction,  according  to  the  act  in 
such  case  made  and  provided.  And  as  the  attorney  of  the 
said  party  of  the  first  part,  for  that  purpose  by  these  pre- 
sents duly  authorized,  constituted  and  appointed,  to  make 
and  deliver  to  the  purchaser  or  purchasers  thereof  a  good 
and  sufficient  deed  or  deeds  of  conveyance  in  the  law  for 
the  same,  in  fee  simple,  and  out  of  the  money  arising  from 
such  sale  to  retain  the  principal  and  interest  which  shall 
then  be  due  hereupon,  together  with  the  costs  and  charges 
of  advertisement  and  sale  of  said  premises,  rendering  the 
overplus  of  the  purchase  money  (if  any  there  shall  be) 
unto  the  said  party  of  the  first  part,  or  his  heirs,  executors, 
administrators  or  assigns ;  which  sale,  so  to  be  made,  shall 
forever  be  a  perpetual  bar,  both  in  law  and  equity,  against 
the  said  party  of  the  first  part,  his  heirs  and  assigns,  and  all 
other  persons  claiming  or  to  claim  the  premises,  or  any  part 
thereof,  by,  from  or  under  them  or  either  of  them." 
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At  the  trial  the  complaint  was  dismissed,  and  judgment 
for  defendant  was  entered  thereon.  From  the  judgment 
plaintiff  appealed^ 

Edward  C.  Ripley,  for  appellant. 
E.  T.  Rice,  for  respondent. 

VAN  HOESEN,  J. — The  case  of  Elder  v.  Rouse  (15  Wend. 
218)  has  never  been  overruled,  and  it  may  be  conceded  to 
be  a  correct  exposition  of  the  statute  (1  R.  S.  738  §  139), 
which  provides  that  "  no  mortgage  shall  be  construed  as 
implying  a  covenant  for  the  payment  of  the  sum  intended 
to  be  secured;  and  where  there  shall  be  no  express  cove- 
nant for  such  payment  contained  in  the  mortgage,  and  no 
bond  or  other  separate  instrument  to  secure  such  payment 
shall  be  given,  the  remedies  of  the  mortgagee  shall  be  con- 
fined to  the  lands  mentioned  in  the  mortgage."  In  Elder 
v.  Rouse,  Judge  NELSON  said  that  an  unqualified  admission 
of  indebtedness  by  the  mortgagor  was  equivalent  to  an 
express  covenant,  and  that  upon  such  an  acknowledgment 
an  action  might  be  maintained.  The  decisions  that  have 
been  made  by  our  courts  since  Elder  v.  Rouse  was  decided, 
whilst  recognizing  the  authority  of  that  case,  have  uni- 
formly been  that  an  admission  of  indebtedness  must  be 
made  in  unequivocal  terms,  and  would  not  be  inferred  from 
the  fact  that  the  mortgagor  intended,  by  executing  a  mort- 
gage, to  secure  the  payment  of  some  debt  due  to  the  mort- 
gagee. The  debt  must  be  due  from  the  mortgagor  to  the 
mortgagee,  and  it  must  be  collectible  without  a  foreclosure 
of  the  mortgage,  in  order  to  entitle  the  mortgagee  to  a  per- 
sonal judgment  against  a  mortgagor  who  has  given  no  bond, 
and  who  has  not  expressly  covenanted  to  pay  the  amount 
for  which  the  mortgage  is  a  security  (Hone  v.  Fisher,  2 
Barb.  Ch.  559 ;  Coleman  v.  Van  Rensselaer,  44  How.  Pr. 
368;  Brandreth  v.  Sandford,  1  Duer  405;  Graylord  v. 
Knapp,  15  Hun  87 ;  Austin  v.  Mack,  29  Hun  534 ;  Culver 
v.  Sisson,  3  N.  Y.  264). 
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In  Graylord  v.  Knapp  and  in  Austin  v.  Mack,  it  is  said 
that  the  debt,  the  existence  of  which  is  acknowledged,  must 
be  one  which  the  mortgage  did  not  create.  Without  either 
adopting  that  view  or  rejecting  it,  I  think  that  we  are  bound 
to  give  effect  to  the  statute  by  holding  that  where  there  is 
neither  a  bond  nor  an  express  covenant  to  pay  the  mortgage 
debt,  the  mortgagor  is  never  liable  unless  the  instrument 
discloses  an  intention  on  the  part  of  the  contracting  parties 
to  secure  to  the  mortgagee  a  claim  against  Iwm  personally. 
An  admission  of  indebtedness  is  usually  an  admission  that 
an  obligation  exists  on  the  part  of  the  person  who  makes  it 
to  pay  the  debt,  but  circumstances  may  show  that  it  does 
not  carry  with  it  any  personal  liability. 

It  is  said  in  Bacon's  Abridgement  (vol.  5,  marg.  p.  157, 
"  Of  Obligations  "J,  that  "  Any  words  which  declare  the 
intention  of  the  party  and  denote  his  being  bound  will 
create  an  obligation."  Bacon  then  gives  a  number  of  exam- 
ples of  words  that  have  been  held  sufficient  to  bind  a  party 
in  an  action  of  debt.  Thus,  "  This  bill  witnesseth  that  I 
have  borrowed  10  pounds  of  A.  B. ;  "  or,  "  Memorandum 
that  I  owe  A.  B.  10  pounds;  "or,  "Memorandum  that,  all 
things  being  reckoned  and  accounted  between  A.  B.  and  C. 
D.,  A.  B.  acknowledges  that  he  owes  C.  D.  10  pounds  ;  "  or, 
"I  am  content  to  give  A.  B.  10  pounds  at  Lady  Day,"  have 
been  adjudged  to  import  a  promise  to  pay  on  which  an 
action  of  debt  could  be  maintained. 

These  admissions  were  all  made  with  the  intention  of 
striking  a  balance  between  the  parties,  that  both  of  them 
might  know  what  one  of  them  owed  the  other  ;  and  it  is  a 
fair  inference  that  a  man  intends  to  pay  an  acknowledged 
debt.  But  no  inference  of  an  intention  to  make  a  mortgage 
a  personal  charge  upon  himself  can  properly  be  drawn  from 
the  circumstance  that  a  man  gives  a  mortgage  to  secure  a 
part  of  the  purchase  money  of  land  that  he  buys.  The 
statute  clearly  recognizes  the  fact  that  a  mortgagee  has  the 
land  to  resort  to,  and  it  declares  that  that  shall  be  his  only 
resource,  unless  he  exacts  an  express  promise  from  the  mort- 
gagor to  pay  the  debt. 
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In  the  absence  of  a  bond  and  of  a  covenant,  the  presump- 
tion is  that  the  mortgagor  does  not  intend  to  make  himself 
personally  liable  ;  and  the  burden  lies  upon  the  mortgagee 
of  proving  that  it  was  the  intention  of  the  mortgagor  to 
assume  responsibility  for  the  payment  of  the  mortgage 
debt,  and  thus  relieve  the  mortgagee  from  the  duty  of  look- 
ing to  the  land  for  his  money. 

In  Elder  v.  Rouse  the  court  discovered  such  an  intention 
on  the  part  of  the  mortgagor,  and  the  facts  of  that  case 
(which  are  not  fully  stated  in  the  published  volume)  doubt- 
less warranted  the  decision  that  was  made;  but  here  we 
have  a  different  state  of  affairs  presented  to  us.  It  is  evi- 
dent that  the  mortgage  is  a  purchase  money  mortgage,  and 
that  the  recital  that  the  defendant  *'is  justly  bound  in  the 
sum  of  $2,000  "  to  the  mortgagee,  instead  of  being  an  admis- 
sion of  indebtedness,  made  with  a  view  of  adjusting  the 
accounts  between  himself  and  the  mortgagee,  was  nothing 
more  than  an  explanation  of  the  reason  for  giving  a  mort- 
gage for  that  amount  on  the  land.  Various  other  clauses 
in  the  mortgage  are  referred  to  by  the  learned  counsel  for 
the  appellant,  but  they  all  fail  to  import  any  admission  that 
the  defendant  intended  to  make  himself  personally  liable 
for  the  purchase  money. 

The  judgment  should  be  affirmed,  with  costs. 

J.  F.  DALY  and  BEACH,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 
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SIMON  STRAHLHEUM  et  a?.,  Appellants,  against  ABRAHAM 
WALLACH  et  al.,  Respondents. 

(Decided  Jamiary  21st,  1884.) 

Where  goods  in  the  custom  house,  before  entry  for  importation  from  a  for- 
eign country,  are  stopped  in  transitu  by  the  sellers,  the  purchasers  having 
made  an  assignment  for  benefit  of  creditors,  an  action  may  be  maintained 
by  the  sellers  to  compel  the  purchasers  and  their  assignee  to  indorse  or 
assign  and  deliver  the  bills  of  lading  and  invoices  to  the  sellers,  to  enable 
them  to  enter  the  goods;  and  an  injunction  may  be  granted,  pending  the 
action,  against  any  sale  or  transfer  by  the  purchasers  or  the  assignee  of 
the  invoices  or  bills  of  lading. 

APPEAL  from  an  order  of  this  court  denying  a  motion  to 
continue  a  preliminary  injunction  and  appoint  a  receiver, 
and  vacating  the  preliminary  injunction. 

The  action  was  brought  by  plaintiffs,  copartners  under 
the  firm  name  of  Stralilheim  &  Hertz,  against  Abraham 
Wallach  and  Edward  Wallach,  composing  the  firm  of  A.  & 
E.  Wallach.  and  Frederick  Lewis,  their  assignee  for  benefit 
of  creditors,  and  others,  alleging  in  their  complaint  that  in 
July,  1883,  at  the  City  of  Paris,  France,  they  received  from 
the  said  firm  of  A.  &  E.  Wallach  an  order  for  a  quantity  of 
fans  to  be  manufactured  and  sold  and  delivered  to  A.  &  E. 
Wallach  at  the  City  of  New  York,  at  a  certain  price,  and 
upon  a  credit  of  four  months  ;  that  at  various  times  in 
August  and  September,  1883,  said  fans  were  shipped  to 
A.  &  E.  Wallach  at  the  port  of  New  York  ;  that  on  Sep- 
tember 18th,  1883,  A.  &  E.  Wallach  made  an  assignment 
for  the  benefit  of  their  creditors  to  the  defendant  Frederick 
Lewis  ;  that  subsequently,  within  a  few  days,  quantities  of 
the  fans  previously  shipped  were  duly  stopped  in  transitu, 
before  they  had  come  into  possession  of  A.  &  E.  Wallach 
or  of  Lewis,  their  assignee  :  that  at  the  time  they  were  so 
stopped  no  entry  of  them  had  been  made  in  the  custom 
house,  and  neither  the  freight  nor  the  duties  had  been  paid> 
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and  that  the  defendants  Wallachs  and  Lewis  refused  to 
assist  the  plaintiffs  to  obtain  possession  of  the  goods  by 
passing  them  through  the  custom  house.  Plaintiffs  pnvyed 
for  the  appointment  of  a  receiver  to  take  possession  of  the 
goods  ;  that  the  defendants  A.  &  E.  Wallach  and  Lewis  be 
directed  to  make  the  necessary  entries  in  the  custom  house, 
and  do  the  acts  requisite  to  pass  the  goods  through  the  cus- 
tom house  ;  that  if  the  defendant  Lewis,  as  assignee  of  A.  & 
E.  Wallach,  should  refuse  to  pay  the  freight  and  duties  on 
the  goods,  plaintiffs  be  authorized  to  do  so  ;  that  the  right 
to  the  possession  of  the  goods,  after  payment  of  the  freight 
and  duties,  be  awarded  to  plaintiffs ;  and  that  A.  &  E.  Wal- 
lach and  their  assignee  be  enjoined  and  restrained  from  dis- 
posing of  the  bills  of  lading  and  invoices  of  the  goods,  or 
from  taking  possession  or  encumbering  or  disposing  of  any 
of  the  goods. 

A  preliminary  injunction,  as  prayed  for  in  the  complaint, 
was  granted,  with  an  order  to  show  cause  why  it  should 
not  be  continued,  and  why  a  receiver  should  not  be  ap- 
pointed ;  upon  the  return  of  which  the  injunction  was 
vacated,  and  the  motion  denied  ;  and  from  the  order 
entered  thereupon,  plaintiffs  appealed. 

Koones  £  Goldman,  for  appellants. 
Richard  S.  Newcombe,  for  respondent. 

J.  F.  DALY,  J. — I  see  no  objection  to  granting  the  in- 
junction asked  for,  and  none  to  the  form  of  action  which 
plaintiffs,  as  vendors  of  goods  exercising  their  right  of  stop- 
page in  transitu,  have  seen  fit  to  bring  in  order  to  enforce 
their  lien  in  equity.  The  bills  of  lading  and  invoices  which 
they  sent  to  defendants  Wallach  came  into  possession  of 
Lewis,  the  assignee  under  the  general  assignment  from  the 
Wallachs  to  him,  and  he  refuses  to  deliver  them. 

The  goods  are  in  the  custom  house,  where  they  wrere  sent 
under  general  orders,  and  plaintiffs  cannot  obtain  them  with- 
out due  entry,  which  can  only  be  made  by  the  owner  or  con- 
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signee,  or  his  agent,  and  upon  production  of  the  bills  of 
lading  and  the  invoices  (U.  S.  Rev.  Stat.  §  2785). 

It  is  necessary  that  the  documents  should  not  only  be 
delivered  by  the  assignee  Lewis,  but  be  indorsed  or  assigned 
over  to  the  plaintiffs  to  enable  them  to  make  entry,  and  the 
equitable  powers  of  the  court  should  be  exercised  for  the 
purpose  of  compelling  such  transfer. 

An  injunction  pendente  lite  against  any  sale  or  transfer 
by  the  assignee  or  assignors  of  the  invoices  or  bills  of  lading 
seems  to  be  proper.  Equitable  relief  will  be  granted  to  the 
vendor  in  such  a  case  if  it  be  necessary  for  the  protection 
of  the  lien  and  the  goods  (Schotsmans  v.  .Lancashire  and 
Yorkshire  Railway,  L.  R.  2  Ch.  Ap.  332-339 ;  see  also 
Crossler  v.  Schepeler,  5  Daly  476 ;  Rosenthal  v.  Dessau,  11 
Hun  49). 

The  order  should  be  reversed  and  an  order  made  continu- 
ing the  preliminary  injunction,  with  $10  costs  of  motion  to 
plaintiffs,  and  $10  costs  and  also  disbursements  of  appeal  to 
appellants. 

VAN  HOESEN  and  BEACH,  JJ.,  concurred. 
Order  accordingly. 


ANDREW  J.  THOMAS,  Appellant,  against  GEORGE  L. 
KINGSLAND,  Impleaded  with  Ambrose  C.  Kingsland, 
Respondent. 

(Decided  January  21st,  1884.) 

A  covenant  in  a  lease  of  the  upper  part  of  a  building,  on  the  part  of  the 
lessor,  to  put  and  keep  the  roof  of  the  building  in  good  repair,  is  to  be 
construed  as  meaning  that  the  lessor,  whenever  notified  that  the  roof 
needs  repairs,  will  cause  them  to  be  made;  and  does  not  render  him 
liable  for  losses  occurring  from  a  want  of  repairs  of  which  he  was  not 
notified  and  had  no  knowledge. 
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APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for 
a  new  trial. 

The  action  was  brought  to  recover  damages  for  injuries 
to  property  of  plaintiff  from  water  leaking  through  the  roof 
of  the  building  No.  661  Broadway,  in  the  city  of  New 
York,  the  upper  part  of  which  building  was  occupied  by 
plaintiff  under  a  lease  thereof  from  the  defendants,  which 
lease  contained  a  covenant  on  their  part  "to  put  and  keep 
the  roof  of  said  building  and  premises  in  good  repair  dur- 
ing the  continuance  of  said  lease."  The  defendant  George 
L.  Kingsland  alone  answered  the  complaint.  At  the  trial 
the  jury  found  a  verdict  in  his  favor,  and  a  motion  by 
plaintiff  for  a  new  trial  was  denied.  Judgment  for  defend- 
ant George  L.  Kingsland  was  entered  on  the  verdict ;  and 
from  the  judgment  and  the  order  denying  the  motion  for  a 
new  trial,  plaintiff  appealed. 

James  Flynn,  for  appellant. 
Morris  P.  Ferris,  for  respondent. 

VAN  HOESEN,  J. — It  has  been  held  that  a  covenant  to 
"keep  in  repair"  involves  a  covenant  to  put  in  repair, 
because  unless  premises  are  first  put  in  repair  they  cannot 
be  kept  in  repair.  A  covenant  to  "  put  in  repair  "  carries 
with  it  an  implied  admission  that  the  premises  are  out  of 
repair ;  but  that  admission  is  not  indisputable,  because  it 
may  be  shown  that  the  premises  did  not  require  reparation. 
Except,  then,  for  that  implied  admission,  there  is  no  differ- 
ence between  a  covenant  to  "keep  in  repair"  and  a  cove- 
nant to  "  put  and  keep  in  repair." 

In  the  case  before  us,  the  evidence  shows  that  the  term 
of  the  plaintiff  began  on  the  first  day  of  May,  1879.  In 
his  bill  of  particulars,  the  plaintiff  complains  that  on  the 
first  day  of  October,  1879,  the  roof  was  out  of  repair;  and 
there  is  no  evidence  that  before  that  day  it  was  in  a  state  of 
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disrepair.  We  are  to  look,  therefore,  at  the  condition  of 
affairs  at  that  time,  in  determining  what  the  rights  of  the 
plaintiff  and  the  duties  of  the  defendants  with  respect  to 
the  roof  then  were.  There  is  proof  that  on  the  first  of 
October,  1879,  the  roof  leaked  badly,  and  to  the  injury 
of  the  plaintiff.  Were  the  defendants  at  fault  in  not  hav- 
ing had  the  roof  repaired  before  that  day,  and  put  in  such 
condition  that  it  could  not  leak?  In  other  words,  did  their 
covenant  mean  that  they  would  warrant  the  roof  as  water- 
tight at  all  times,  or  did  it  mean  that  whenever  notified  that 
the  roof  needed  repairs  they  would  cause  them  to  be  made? 
The  learned  judge  who  presided  at  the  trial  held  that  the 
defendants  were  jiot  liable  if  they  repaired  the  roof  with 
reasonable  diligence  when  they  were  informed  that  it  was 
in  need  of  mending.  There  is  authority  for  the  view  of 
the  law  that  the  judge  gave  to  the  jury.  In  Makin  v.  Wil- 
kinson (L.  R.  6  Exch.  25),  it  was  held  that  where  the  lessor 
covenanted  "to  keep  the  main  walls,  main  timbers  and  roof 
in  repair,"  as  he  (the  lessor)  could  have  no  knowledge  of 
the  state  of  the  main  timbers  or  the  roof,  without  notice  of 
their  condition,  the  lessee  could  not  maintain  an  action  for 
the  breach  of  the  covenant  because  he  had  not  given  to  the 
lessor  notice  that  repairs  were  required.  In  a  late  elemen- 
tary book,  Sutherland  on  Damages  (vol.  3  p.  168),  the  law 
is  thus  stated :  "  The  lessee  must  give  notice  to  the  landlord 
to.  make  repairs  unless  the  lease  shows  an  intention  that  the 
lessor  should  take  notice  from  his  own  observation.  ThitJ 
intention  will  not  be  implied  where  the  lease  does  not  give 
the  landlord  the  right  to  enter  and  view  the  premises.  The 
rule  is  that  notice  to  perform  is  necessary  whenever  the 
facts,  on  the  occurrence  of  which  the  right  to  claim  perform- 
ance depends,  lie  more  peculiarly  in  the  knowledge  of  the 
party  claiming  such  right." 

The  tenant  is  in  possession  of  the  premises,  and  there- 
fore in  a  better  position  than  the  landlord  to  know  the  con- 
dition of  the  building.  It  is  well  known  also  that  leaks  in 
a  roof  cannot  easily  be  seen,  and  that  sometimes  it  is  almost 
impossible  to  discover  them  even  when  it  is  certain  that 
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they  exist.  If  the  landlord  were  bound  to  find  them  and 
to  repair  them  before  they  had  made  their  presence  known, 
it  would  place  him  in  the  position  of  an  insurer.  But  he 
does  not  insure ;  he  merely  agrees  to  repair.  He  does  not 
intend  to  guaranty  that  the  tenant  shall  not  sustain  any 
injury  through  a  defect  in  the  roof,  but  he  does  undertake 
to  restore  the  roof  to  a  state  of  repair  whenever  it  is  known 
to  be  in  disrepair.  Upon  this  point,  the  case  of  Leavitt  v. 
Fletcher  (10  Allen  119),  takes  the  distinction  which  I  have 
referred  to.  There  the  covenant  was  "  to  make  all  neces- 
sary repairs  to  the  outside  of  the  building."  The  lessor 
reserved  the  privilege  to  enter  and  view,  for  the  purpose  of 
making  improvements.  Snow  that  lay  upon  the  roof  caused 
it  to  fall,  and  to  injure  the  plaintiff's  carriage.  In  an  action 
for  damages  in  which  compensation  for  the  loss  of  the  car- 
riage was  claimed,  Judge  GRAY  said  :  "  The  express  cove- 
nant is  only  to  make  all  necessary  repairs,  &c.  He  does 
not  covenant  that  the  outside  shall  not  fall,  but  that  if  it 
does,  he  will  repair  it.  He  cannot,  therefore,  be  held  liable 
for  the  damages  occasioned  by  the  fall  of  this  building." 

Unless  the  landlord  knows  that  the  roof  stands  in  need 
of  repairs,  so  that  notice  to  him  would  be  useless,  it  seems 
reasonable  to  hold  that  he  ought  not  to  be  made  liable  for 
losses  occurring  through  a  failure  to  repair  unless  he  has 
failed  to  do  what  was  necessary  after  he  had  been  notified 
that  repairs  were  required.  It  would  be  inconsistent  with 
fair  dealing  to  allow  a  tenant  to  recover  damages  resulting 
from  a  want  of  repair,  of  which  he  was  aware,  but  of  which 
he  suffered  the  landlord  to  remain  in  ignorance.  A  man 
cannot  recover  damages  for  an  injury  that  he  could  either 
avoid  or  avert.  If  neither  part^v  knew  the  premises  to  be 
out  of  repair,  the  loss  must  be  borne  by  the  person  on  whom 
it  falls ;  if  that  person  be  the  tenant,  he  cannot  charge  the 
loss  to  his  landlord,  unless  the  latter,  in  addition  to  his 
covenant  to  make  the  repairs,  took  upon  himself  the  duty 
of  ascertaining,  from  time  to  time,  when  they  were  neces- 
sary. This  is,  in  substance,  what  the  judge  charged  the 
jury,  and  I  see  no  error  in  it. 
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The  rule  of  damages  given  by  the  judge  to  the  jury  is  in 
accordance  with  the  decisions  in  Myers  v.  Burns  (35  N.  Y. 
269),  Cook  v.  Soule  (56  N.  Y.  420),  and  Hexter  v.  Knox 
(63  N.  Y.  561). 

The  judgment  and  order  appealed  from  should  be  affirmed 
with  costs. 

VAN  BEUNT  and  BEACH,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


JAMES  H.  WHITELEGGE,  Appellant,  against  MAEY  DE 
WITT,  as  Administratrix  of  the  Estate  of  John  De 
Witt,  deceased,  Respondent. 

(Decided  January  21st,  1884.) 

The  bill  of  costs  taxed  in  an  action  is  not,  as  between  attorney  and  client, 
the  measure  of  compensation  for  the  services  of  the  attorney  therein. 

A  motion  to  vacate  an  attachment  may  properly  be  made  by  the  defendant 
in  the  action  in  which  the  attachment  was  granted,  notwithstanding  that 
a  third  person  has  claimed  as  his  own  the  property  attached,  and  the 
plaintiff  has  given  to  the  sheriff  a  bond  of  indemnity  against  such  claim. 

In  an  action  by  an  attorney  to  recover  for  services  rendered  in  the  prosecu- 
tion of  a  previous  action,  it  appeared  that  he  had  obtained  a  warrant  of 
attachment  against  the  property  of  the  adverse  party  therein,  which  was 
afterwards  vacated  on  motion  by  the  latter,  and  the  attached  property 
returned  to  him;  and  although  subsequently  the  order  vacating  the 
attachment  was  itself  vacated,  the  property  was  not  reached  upon  either 
the  attachment  or  an  execution  issued  on  the  judgment  recovered  in  that 
action.  The  client  set  up  in  his  answer  as  a  defense,  and  by  way  of 
counterclaim,  negligence  of  the  attorney  in  failing  to  oppose  the  motion 
to  vacate  the  attachment.  Held,  that  there  was  evidence  that  the  client 
suffered  loss  by  the  vacating  of  the  attachment,  and  that  if  such  loss 
resulted  from  the  attorney's  negligence,  it  was  a  proper  subject  of  counter- 
claim; but  that  an  instruction  to  the  jury  that  in  no  event  could  plaintiff 
recover  for  services  that  would  not  have  been  required  if  the  order  vacat- 
ing the  attachment  had  not  been  made,  was  error,  since  such  an  instruc- 
tion assumed  as  a  fact  that  the  vacation  of  the  attachment  was  caused  by 
plaintiff's  negligence. 

The  plaintiff  in  an  action  in  which  a  counterclaim  is  set  up,  if  he  fails  to 
establish  a  right  to.  recover,  is  not  entitled  to  costs  merely  because  no 
recovery  is  had  upon  the  counterclaim. 
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APPEALS  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  city  of  New  York  affirming  a  judg- 
ment of  that  court  entered  upon  the  verdict  of  a  jury  and 
an  order  denying  a  motion  for  a  new  trial ;  and  from  an 
order  of  said  General  Term  affirming  an  order  of  said  Ma- 
rine Court  denying  a  motion  for  a  re-taxation  of  costs. 

The  action  was  brought  to  recover  from  one  John  De 
Witt  for  professional  services  of  plaintiff  as  an  attorney 
rendered  to  De  Witt  in  an  action  brought  by  De  Witt 
against  one  Michael  Roche.  A  warrant  of  attachment  was 
issued  in  that  action,  and  was  levied  upon  property  of  Roche, 
of  greater  value  than  the  amount  sued  for  by  De  Witt.  The 
attached  propeity  was  claimed  by  a  third  person,  and  a  bond 
of  indemnity  against  such  claim  was  given  to  the  sheriff  by 
De  Witt.  A  motion  by  Roche  to  vacate  the  attachment 
was  then  made,  and  was  granted  by  default,  and  the  prop- 
erty returned  to  Roche.  Subsequently,  however,  the  default 
was  opened,  and  upon  a  hearing  of  the  motion,  it  was  de- 
nied, and  the  order  vacating  the  attachment  was  vacated ; 
but  no  other  levy  was  made  under  the  attachment.  Judg- 
ment was  recovered  by  De  Witt,  but  execution  thereon 
against  the  property  of  Roche  was  returned  unsatisfied. 

In  this  action,  the  plaintiff  claimed  to  recover  for  his 
services  the  amount  of  the  costs  taxed  in  the  previous  action, 
less  a  payment  to  him  on  account.  The  answer  of  the 
defendant  John  De  Witt  alleged  negligence  of  the  plaintiff, 
in  omitting  to  oppose  the  motion  to  vacate  the  attachment, 
and  a  loss  thereb\r  of  the  security  afforded  by  the  levy 
under  the  attachment,  and  inability  to  collect  the  judgment, 
and  set  up  a  counterclaim  for  damages  alleged  to  have  been 
sustained  by  him  therefrom,  to  which  plaintiff  replied. 
Upon  trial  the  jury  found  a  verdict  for  defendant  for  dama- 
ges, from  the  judgment  entered  upon  which  plaintiff  ap- 
pealed. Pending  the  appeal,  the  defendant  John  De  Witt 
died,  and  the  action  was  revived  and  continued  against  the 
present  defendant,  Mary  De  Witt,  as  administratrix  of  his 
estate.  The  judgment  having  been  reversed  upon  appeal, 
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a  new  trial  was  had,  at  which  the  jury  found  a  general  ver- 
dict for  defendant.  A  motion  by  plaintiff  for  a  new  trial 
was  denied,  and  judgment  for  defendant  was  entered  on  the 
verdict.  From  the  judgment  and  the  order  denying  the 
motion  for  a  new  trial,  plaintiff  appealed  to  the  General 
Term  of  the  Marine  Court,  where  both  were  affirmed;  and 
from  this  decision  plaintiff  appealed  to  this  court. 

James  H.  Whitelegge,  appellant  in  person. 
Gratz  Nathan,  for  respondent. 

VAX  HOESEN,  J. — The  judge  properly  ruled  that  the  bill 
of  costs,  as  taxed,  is  not  to  be  regarded  as  the  measure 
of  compensation  between  attorney  and  client  (Stow  v. 
Hamlin,  11  How.  Pr.  452).  The  relations  between  attorney 
and  client  are  carefully  considered  in  the  leading  case  of 
Ward  v.  Syme  (9  How.  Pr.  16),  as  well  as  in  Rooney  v. 
Second  Avenue  R.  R.  Co.  (18  N.  Y.  368),  and  those  cases 
leave  no  room  for  doubt  that  in  the  State  of  New  York, 
since  the  old  fee  bill  was  abolished,  an  attorney  is  not  com- 
pelled to  labor  for  the  amounts  awarded  as  costs  to  the 
prevailing  party,  but  is  entitled  to  recover  the  reasonable 
value  of  his  services  :  a  fact  to  be  established,  like  any  other 
fact,  by  evidence  (G-arr  v.  Mairet,  1  Hilt.  498;  G-allup  v. 
Per-ue,  10  Hun  526,  and  cases  there  cited). 

The  judge  correctly  ruled  that  a  motion  to  vacate  the 
attachment  could  properly  be  made  by  the  defendant  in 
the  action,  notwithstanding  that  a  third  person  claimed 
the  property  attached  as  his  own,  and  the  plaintiff  had 
thereupon  given  an  indemnity  bond  to  the  sheriff  to  protect 
him  against  the  claim  of  the  claimant.  Section  682  gives 
to  the  defendant  the  right  to  apply  for  the  modification  or 
the  vacation  of  the  attachment  at  any  time  before  the 
actual  application  of  the  attached  property  to  the  payment 
of  the  judgment.  The  proceeding  under  section  682  is  not 
inconsistent  with  the  proceedings  provided  for  by  sections 
657,  658,  and  659.  The  cases.on  which  the  appellant  relies, 
VOL.  xii.— 21 


322  COURT  OF  COMMON  PLEAS. 

Whitelegge  v.  De  Witt. 

Chamberlain  v.  Better  (18  N.  Y.  115),  and  The  People  v. 
Schuyler  (5  Barb.  166),  do  not,  as  he  supposes,  conflict 
with  the  practice  as  stated  by  the  trial  judge. 

The  learned  counsel  for  the  plaintiff  is  mistaken  in  saying 
that  there  is  no  evidence  in  the  case  that  De  Witt  lost  any- 
thing by  the  vacatur  of  the  attachment.  The  testimony  is 
that  the  property  attached  was  of  the  value  of  $332.25,  and 
that  when  the  attachment  was  vacated  the  property  was 
returned  to  Roche,  the  defendant  in  the  attachment  suit, 
and  that  an  execution  against  Roche  was  returned  unsatis- 
fied. This  leaves  no  room  for  doubt  that  De  Witt  did 
suffer  loss  by  the  dissolution  of  the  attachment. 

There  can  be  no  doubt  that  in  an  action  to  recover  the 
value  of  services  rendered,  the  defendant  may  counterclaim 
for  injuries  received  by  him  from  the  plaintiff's  negligence 
in  doing  the  work.  This  proposition  requires  no  citation 
of  authorities,  but  the  case  of  Isham  v.  Davidson  (52  N.  Y. 
237)  is  in  point  as  to  the  right  to  set  up  a  counterclaim  for 
damages  arising  from  a  tort  connected  with  the  contract 
that  is  the  subject  of  the  action.  The  case  of  Clapp  v. 
Wright  (21  Hun  240)  does  not  touch  the  point  at  all,  for 
in  that  case  the  defendant,  in  an  action  for  services,  at- 
tempted to  plead  as  a  counterclaim  a  claim  for  a  penalty  to 
which  he  alleged  that  the  plaintiff  had  become  liable  in  a 
matter  nowise  connected  with  the  plaintiff's  cause  of  action. 

In  this  court  we  cannot  consider  any  errors  in  the  charge 
to  which  exception  was  not  taken  at  the  trial.  On  appeals 
from  the  city  court  we  review  nothing  but  exceptions 
(Standard  Oil  Co.  v.  Amazon  Ins.  Co.,  79  N.  Y.  506). 

There  is  one  exception,*  however,  that  seems  to  be  well 
taken.  The  judge  instructed  the  jury  that  in  no  event 
could  the  plaintiff  recover  for  services  that  would  not  have 
been  required  if  the  order  vacating  the  attachment  had  not 
been  made.  This  instruction  assumed  that  the  vacation  of 
the  attachment  was  caused  by  the  plaintiff's  negligence,  for 
in  no  other  way  than  by  his  own  fault  could  the  plaintiff 
be  -debarred  from  recovering  compensation  for  services 
rendered  by  him  in  the  action.  It  was  proved  that  on  a 
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rehearing  the  order  vacating  the  attachment  was  itself 
vacated,  and  that  the  attachment  was  reintegrated,  thougli 
the  property  had  been  eloigned.  An  oversight  of  the  judge 
may  have  led  to  the  discharge  of  the  attachment,  and  unless 
the  plaintiff  were  guilty  of  negligence,  his  services  in  pro- 
curing the  reinstatement  of  the  attachment  should  not  go 
unrewarded.  If -the  judge  held  to  the  contrary  he  erred, 
and  if  his  notions  of  the  law  corresponded  with  those  I 
have  expressed,  he  must  have  assumed  that  the  negligence 
of  the  plaintiff  had  been  so  conclusively  proved  that  it  was 
not  to  be  submitted  as  a  question  to  the  jury. 

For  the  purpose  of  removing  one  point  from  the  contro- 
versies that  may  arise  on  a  new  trial,  I  will  say  that  there 
is  no  force  in  the  plaintiff's  suggestion  that  the  defendant 
could  not  recoup  her  damages  from  any  part  of  his  demand 
except  his  claim  for  services  in  obtaining  the  attachment. 

If  the  trial  judge  should  be  of  the  opinion  of  the  General 
Term  of  the  city  court  that  no  negligence  was  proved,  the 
case  would  present  a  very  simple  issue  for  the  jury  to 
decide. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs 
of  the  appeal  to  this  court  to  the  appellant  to  abide  the 
event. 

VAN  BRUNT  and  J.  F.  DALY,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  of 
appeal  to  appellant  to  abide  event. 

At  the  same  time  was  heard  an  appeal  by  plaintiff  from 
an  order  of  the  General  Term  of  the  Marine  Court,  affirm- 
ing an  order  of  that  court  denying  a  motion  for  a  re- 
taxation  of  costs,  upon  which  appeal  the  following  opinion 
was  rendered. 

VAN  HOESEN,  J. — The  plaintiff  is  not  entitled  to  costs, 
though  no  recovery  was  had  upon  the  counterclaim  (Thayer 
v.  Holland,  63  How.  Pr.  179).  As  the  plaintiff  failed  to 


324  COURT  OF  COMMON  PLEAS. 

Wyckoff  v.  Bliss. 

establish  his  right  to  recover,  the  defendant,  though  she 
did  not  establish  her  counterclaim,  is  the  prevailing  party. 
Section  3234  has  no  application  to  this  case  ;  but  if  it  had, 
the  last  sentence  of  the  section,  taken  in  connection  with 
the  last  sentence  of  section  3228,  would  completely  answer 
the  plaintiff's  claim  to  costs  upon  the  counterclaim. 

The  taxation  of  costs  is  unquestionably  right. 

It  is  unnecessary  to  consider  the  matter  at  length,  inas- 
much as  the  law  is,  in  this  court,  well  settled.  We  never 
took  the  view  of  the  law  that  prevailed  in  Union  Trust  Co. 
v.  Whiton  (17  Hun  593),  but  have  uniformly  adopted  the 
practice  which  the  Court  of  Appeals,  in  First  National 
Bank  v.  Fourth  National  Bank  (1  Civ.  Pro.  Rep.  318),  de- 
clared to  be  correct.  See  Mott  v.  Consumers'  Ice  Co.  (8 
Daly  244),  where,  in  1879,  Chief  Justice  DALY  decided 
that  the  true  rule  was  the  one  which,  in  1881,  the  Court  of 
Appeals  expressly  sanctioned. 

VAN  BRUNT  and  J.  F.  DALY,  JJ.,  concurred. 
Order  affirmed,  with  costs. 


JACOB  V.  D.  WYCKOFF,  Respondent,  against  CHARLES  H. 
BLISS,  Appellant. 

(Decided  January  21st,  1884.) 

A  broker  employed  to  procure  a  party  to  make  an  exchange  of  property 
with  his  principal  upon  terms  satisfactory  to  the  latter  may  be  entitled 
to  his  commissions  where  he  has  brought  such  a  party  and  his  employer 
together,  and  they,  upon  negotiations  between  themselves,  come  to  an 
agreement  for  such  an  exchange,  without  his  being  required  by  his 
employer  to  bring  the  other  party  to  terms  upon  any  particular  point. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  city  of  New  York  affirming  a  judgment 
of  that  court  entered  upon  the  verdict  of  a  jury,  and  from 
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an  order  affirming  an  order  denying  a  motion  for  a  new 
trial. 

The  action  was  brought  to  recover  commissions  claimed 
by  plaintiff  as  a  broker  on  an  exchange  of  real  estate 
between  the  defendant  and  one  Matthias  B.  Smith. 

Gr.  L.  Rives,  for  appellant. 
Henry  Daly,  Jr.,  for  respondent. 

J.  F.  DALY,  J. — Plaintiff  was  employed  by  the  defendant 
to  find  a  purchaser  for  the  property  on  Fourth  Avenue  or  a 
party  who  would  make  a  trade  for  it  at  the  price  of  $105,000. 
He  introduced  the  party  who  afterwards  contracted  with 
plaintiff  at  that  figure  for  an  exchange  of  it  for  other  prop- 
erty, and  brought  the  plaintiff  and  said  party  together  at 
the  property  in  question  on  December  14th,  1882.  He.  took 
the  plaintiff  on  December  17th,  1882,  to  the  office  of  that 
party,  Mr.  Smith,  in  relation  to  the  property  and  to  try  and 
obtain  an  offer  from  him.  Mr.  Smith  spoke  of  lots  he  owned 
on  85th  Street  and  talked  of  putting  them  in  in  exchange  ; 
no  price  was  fixed  ;  no  proposition  was  made,  but  Mr.  Smith 
said  that  when  he  was  ready  to  make  a  proposition  he 
would  submit  it  to  plaintiff.  Plaintiff  and  defendant  left 
him  and  then  talked  over  the  probabilities  of  Smith's  mak- 
ing a  proposition ;  defendant  said  it  would  be  useless,  that 
in  his  opinion  he  (defendant)  could  only  make  a  deal 
with  Smith  through  W.  Lock  (another  broker,  who  had 
accompanied  Smith  at  his  first  interview  with  defendant) 
and  a  Mr.  Seymour ;  plaintiff  said  he  wanted  to  try  a  little 
farther ;  that  he  had  other  parties. 

In  view  of  the  arrangement  (to  which  defendant  himself 
testifies)  that  Mr.  Smith  was  to  submit  any  proposition  he 
might  make,  to  plaintiff,  and  the  conversation  just  detailed, 
it  was,  at  the  very  least,  a  question  for  the  jury  as  to  whether 
plaintiff  had  abandoned  his  efforts  to  get  a  proposition  from 
Smith  and  whether  defendant  then  and  there  revoked  plaint- 
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iff  s  authority.     I  think  the  evidence  was  not  sufficient  to 
warrant  an  affirmative  answer  to  that  question. 

Plaintiff  did  nothing  further  with  respect  to  Smith  and 
received  no  proposition  from  him.  Defendant,  however,  a 
day  or  two  after  the  above  conversation,  met  Mr.  Lock  in 
Mr.  Seymour's  office,  went  with  him  to  look  at  Mr.  Smith's 
lots  on  St.  Nicholas  Avenue  and  148th  Street,  received  an 
offer  for  exchange  from  him  on  behalf  of  Mr.  Smith,  and  on 
December  20th,  three  days  after  the  interview  with  plaint- 
iff at  Mr.  Smith's  office,  made  a  contract  with  the  latter  for 
an  exchange  as  follows:  defendant  gave  his  Fourth  Avenue 
property  at  the  price  of  $105, 000  subject  to  mortgages  amount- 
ing to  $51,000  for  the  following  property  of  Smith :  three 
lots  on  85th  Street  valued  at  $67,500  on  which  defendant 
was  to  execute  back  to  him  mortgages  to  the  amount  of 
$27,000 ;  and  five  lots  on  St.  Nicholas  Avenue  and  148th 
Street  valued  at  $13,500  on  which  Smith  was  to  lend  de- 
fendant $7, 000  on  bond  and  mortgage. 

Plaintiff  knew  nothing  of  the  negotiations  between  de- 
fendant, Smith  and  Lock  after  December  17th,  1882,  and 
the  question  for  the  jury  was  whether  he  was  the  procuring 
or  efficient  cause  of  the  sale  or  exchange  so  made.  It  was 
a  fair  question  for  a  jury  upon  the  evidence,  and  a  verdict 
in  favor  of  plaintiff  thereon  should  not  be  disturbed. 

Between  the  introduction  of  Smith,  the  purchaser,  to  the 
defendant,  by  plaintiff,  and  the  agreement  for  the  exchange, 
but  six  days  intervened ;  and  but  three  days  between  the 
last  interview  between  a41  the  parties  and  such  agreement. 
At  that  last  interview  the  lots  owned  by  both  parties  were 
referred  to;  the  plaintiff  and  defendant  were  to  wait  for  a 
proposition  ;  within  a  day  or  two  it  came  directly  to  de- 
fendant through  Lock,  instead  of  to  plaintiff  to  whom  it 
was  promised.  What  operated  on  the  mind  of  Smith  to 
induce  the  proposition  is  to  be  inferred  from  the  facts.  It 
is  not  improbable  that  it  was  the  result  of  the  consideration 
induced  by  plaintiff's  first  calling  his  attention  to  the  prop- 
ei 'ty  six  days  before  and  bringing  him  into  communication 
with  the  defendant. 
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In  the  case  of  Jarvis  v.  Shaefer,  (General  Term  of  this 
court,  January,  1883)  we  refused  to  disturb  a  verdict  for 
plaintiff,  where,  after  the  original  introduction  and  some 
abortive  attempts  at  arriving  at  an  agreement,  negotiations 
were  dropped  for  several  weeks,  and  then  the  principal,  at 
the  suggestion  of  another  broker,  re-opened  negotiations 
without  the  knowledge  or  assistance  of  plaintiff  with  the 
purchaser,  which  finally  resulted  in  an  agreement.  We 
held  that  there  was  no  satisfactory  evidence  of  abandon- 
ment of  the  offer  to  effect  the  exchange  of  property  al- 
though the  broker  stopped  urging  the  matter  on  the  parties 
when  they  professed  to  be  unable  to  agree ;  that  there  was 
reason  to  infer  from  the  proof  that  the  parties  although  they 
did  not  agree  at  first  never  gave  up  the  idea  of  making  the 
exchange  of  the  properties  to  which  plaintiff  was  the  first 
to  call  their  attention,  and  that  acting  upon  the  impulse 
originally  communicated  by  him  they  brought  themselves 
finally  to  a  point  where  they  agreed.  . 

These  expressions  suit  the  present  case.  The  plaintiff 
did  not  abandon  the  effort  to  bring  the  parties  to  an  agree- 
ment; he  was  waiting,  with  defendant's  knowledge  and  con- 
sent, for  a  proposition  from  the  other  side  ;  and  he  was  not 
expected  to  urge  Smith  any  further,  because  defendant  told 
him  he  thought  it  was  of  no  use  to  do  so.  The  proposition- 
however  came  almost  immediately,  not  to  him,  it  is  true, 
but  to  his  principal,  but  this 'makes  no  difference.  Nor  does 
it  matter  that  it  came  through  Lock,  for  he  was  not  defend- 
ant's broker  but  Mr.  Smith's. 

It  is  not  necessary  that  the  negotiations  for  sale  or 
exchange  should  be  conducted  by  the  broker,  if  it  be  shown 
that  he  introduced  the  parties  and  his  introduction  led  to 
the  contract  so  that  he  was  the  procuring  cause  of  the  sale 
(Sussdorffv.  Schmidt,  55  N.  Y.  319,  320). 

There  is  a  difference  between  the  duty  of  a  broker 
employed  to  find  a  purchaser  at  a  fixed  price  and  that  of  a 
broker  employed  to  find  a  party  willing  to  make  a  trade  of 
property  satisfactory  to  the  employer.  In  the  latter  case 
the  duty  of  the  broker  is  often  performed,  where  he  brings 
the  parties  together,  leaves  them  to  negotiate,  and  come  to 
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an  agreement  between  themselves.  Where  that  is  his  whole 
duty  he  may  take  a  commission  from  both  sides  (see  Jarvis 
v.  Shaefer,  above).  This  shows  he  has  no  duty  except 
to  bring  the  parties  together.  He  has  other  and  addi- 
tional duties,  however,  where  in  the  course  of  negotiation, 
he  is  required  by  his  employer  to  bring  the  other  party  to 
terms  upon  any  particular  point.  There  is  nothing  of  the 
kind  in  this  case ;  for  after  the  offer  made  to  the  defendant 
by  Smith  they  proceeded  to  negotiate  and  came  to  an  agree- 
ment. I  think  the  duty  of  plaintiff  under  his  employment 
was  to  do  no  more  than  to  bring  to  defendant  a  party  who 
would  agree  to  an  exchange  of  property  on  defendant's 
terms.  He  brought  Smith  to  defendant,  they  agreed  upon 
terms  satisfactory  to  defendant,  and  his  duty  was  done. 

In  the  case,  however,  of  employment  to  find  a  purchaser 
at  a  fixed  price  the  duty  of  the  broker  is  to  bring  to  his  prin- 
cipal a  party  able  and  willing  to  take  the  property  at  such 
price.  If  he  cannot  get  an  offer  of  that  price  he  has  not 
performed  his  duty,  and  if  he  relinquishes  the  effort  to 
obtain  the  price  his  principal  is  not  precluded  from  nego- 
tiating with  any  person  whom  the  broker  has  introduced  to 
him,  nor  from  making  a  sale  to  such  person  at  the  stipulated 
price,  and  the  broker  is  not  entitled  to  commissions  on  such 
sale.  Such  was  the  case  of  Wylie  v.  Marine  Bank  (61  N. 
Y.  415),  the  broker  there  having  failed  to  obtain  his  em- 
ployer's price  from  the  purchaser  and  thereupon  abandoning 
further  effort  in  the  premises.  In  the  case  of  Sibbald  v. 
Bethlehem  Iron  Works  (83  N.  Y.  378),  the  broker's  authority 
to  make  sales  of  goods  was  terminated  before  he  made  an 
offer,  or  procured  an  order  from  a  customer,  and  he  there- 
upon formally  abandoned  the  effort  to  negotiate  with  the 
party  with  whom  he  was  in  communication.  These  author- 
ities do  not  in  my  opinion  require  a  reversal  of  this  judg- 
ment. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

VAN  BRUNT  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 
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GEORGE  J.  BOLZ  et  a?.,  Appellants,  against  HERMAN 
RIDDER,  Respondent. 

(Decided  March  14th,  1884.) 

In  an  action  against  a  trustee  of  a  company  incorporated  under  the  manu- 
facturing companies'  act  of  1848  (L.  1848  c.  40),  for  a  debt  of  the  com- 
pany, upon  the  ground  that  a  certificate  signed  by  defendant  and  other 
trustees,  as  to  payment  of  the  capital  stock  of  the  company,  required  by 
section  11  of  the  act,  was  false  and  was  signed  by  him  knowing  it  to  be 
false,  when  such  certificate  states  that  the  whole  capital  stock  was  issued, 
as  is  permitted  by  the  amendatory  act  of  1S53  (L.  1853  c.  333  §  2),  in 
payment  for  property  necessary  for  the  business  of  the  company,  the 
question  whether  such  stock  was  more  than  the  actual  value  of  the  prop- 
erty for  which  it  was  issued,  is  material ;  and  evidence  showing  what 
value  defendant  put  upon  the  property  is  admissible. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint. 

The  action  was  brought  to  recover  from  the  defendant  an 
indebtedness  of  the  Self-Folding  Tucker  Company,  upon  an 
alleged  individual  liability  for  such  debt  as  a  trustee  of  that 
company. 

The  company  was  incorporated  under  the  general  manu- 
facturing act  of  February  17th,  1848  (L.  1848  c.  40),  and 
the  acts  amendatory  thereof. 

The  defendant,  as  a  trustee  of  said  company,  pn  January 
17th,  1880,  in  connection  with  its  president  and  other  trus- 
tees, executed  a  certificate,  pursuant  to  section  11  of  said 
act,  stating  "  that  the  capital  stock  of  said  company  is 
$100,000 ;  that  the  whole  of  said  capital  stock  has  been 
issued  and  paid  up  in  full  by  the  purchase  of  a  patent  sew- 
ing machine  attachment,  property  necessary  for  the  com- 
pany's business,  in  payment  for  which  the  whole  capital 
stock  was  issued ;  that  the  payment  of  said  capital  stock 
was  made  December  26th,  1879." 

The  patent  referred  to  was  originally  issued  to  Charles 


830  COURT  OF  COMMON  PLEAS. 

Bolz  v.  Bidder. 

F.  Knoch,  who  transferred  one  half  of  his  interest  therein 
to  the  defendant,  when  the  Knoch  &  Ridder  Co.  was  founded 
and  continued  in  business  about  six  months.  This  company, 
in  consideration  of  one  dollar,  assigned  the  patent  to  E.  B. 
Amend,  December  4th,  1879,  who,  on  December  10th,  1879, 
assigned  it  to  the  Self-Folding  Tucker  Company  for  the 
expressed  consideration  of  $100,000,  which  represented  a 
like  amount  of  the  stock  of  said  company  simultaneously 
transferred  to  Amend. 

The  plaintiffs,  as  creditors  of  the  company,  sued  the  de- 
fendant for  its  indebtedness  to  them,  alleging  that  the  state- 
ment in  the  certificate  as  to  the  payment  of  the  capital  stock 
was  a  material  allegation  ;  that  it  was  false  and  untrue ;  and 
that  the  defendant  had  full  knowledge  thereof.  Upon  this 
fact  issue  was  joined  and  a  trial  had,  which  resulted  in  a 
dismissal  of  the  action  ;  and  from  the  judgment  for  defend- 
ant entered  thereon  plaintiffs  appealed. 

A.  Loring  Gushing,  for  appellants. 
Jacob  A.  Gross,  for  respondent. 

LARREMORE,  J. — [After  stating  the  facts  as  above.] — 
The  certificate  of  January  17th,  1880,  is  in  the  precise  form 
of  section  2  chapter  333  of  the  Laws  of  1853,  which  re- 
quires that  stock  issued  in  payment  for  property  necessaiy 
for  the  business  of  the  company  shall  not  be  stated  as  issued 
for  cash  paid  in,  but  shall  be  reported  in  this  respect  accord- 
ing to  the  fact.  This  was  done  if  the  certificate  be  true  ; 
and  the  only  question  left  for  consideration  is  whether  or 
not  the  difference  between  the  value  of  the  patent  and  the 
stock  issued  for  its  purchase  was  so  grossly  inadequate  as 
to  raise  the  presumption  of  guilty  knowledge  and  fraudu- 
lent intent  on  the  part  of  the  defendant.  The  learned 
judge  at  the  trial  coincided  with  this  view  of  the  case, 
but  he  excluded,  under  exception,  an  offer  to  show  what 
value  the  defendant  put  upon  the  patent. 

It  is  shown  by  the  testimony  that  the  capital  stock  of  the 


NEW  YORK— MARCH,  1884.  331 

Bolz  u.  Bidder. 

Knoch  &  Ridder  Co.  was  $1,000 ;  that  Enoch  sold  his  half 
interest  in  the  patent  for  $500  ;  that  he  was  to  buy  one  half 
of  the  stock  and  become  half  owner  in  the  Knoch  &  Ridder 
Co.,  and  that  the  defendant,  the  other  member  of  the  com- 
pany, paid  $500  for  his  half  of  the  stock. 

This  astonishing  leap  in  the  value  of  the  patent — which 
constituted  the  entire  property  of  the  company  —  from 
$1,000  to  $100,000  should  have  been  explained.  I  think 
the  language  employed  by  the  Court  of  Appeals  in  Lake 
Superior  Iron  Co.  v.  Drexel  (90  N.  Y.  94),  is  pertinent  and 
decisive.  "Whether  the  form  the  transaction  took  was  a 
mere  sham,  intended  as  an  evasion  of  the  statute,  was  a 
question  of  fact  for  the  determination  of  the  jury.  It  may 
be  said  that  the  statute  may  thus  easily  be  circumvented 
and  evaded ;  but  the  policy  of  the  law  will  be  preserved 
and  enforced  if  all  the  questions  of  fact  in  such  cases  be 
left  to  the  jury." 

The  judge  should  have  followed  his  first  impressions  and 
submitted  this  case  to  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  event  of  suit. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 

J.  F.  DALY,  J. — It  is  contended  that  the  certificate  was 
not  false  in  the  statement  that  the  whole  of  the  capital 
stock  had  been  paid  up  in  full  by  purchase  of  a  patent  sew- 
ing machine  attachment,  because  the  fact  was  that  the 
whole  capital  stock  had  been  issued  for  such  patent.  Bat 
the  act  (L.  1853  c.  333)  permits  property  to  be  purchased 
and  stock  issued  in  payment  to  the  amount  of  the  value  of 
said  property,  and  requires  the  report  or  statement  of  the 
company  to  be  "  according  to  the  fact.*'  If  the  stock  had 
been  issued  to  a  greater  amount  than  the  actual  value  of 
the  property,  a  certificate  which  states  that  the  whole  capi- 
tal stock  has  been  paid  up  in  full  by  the  purchase  of  the 
property  is  not  according  to  the  fact,  and  is  false,  if  the 
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property  be  not  worth  the  amount  of  the  stock.     The  ques- 
tion of  value  of  the  property  is  therefore  material. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event  of  action. 


GEORGE  W.  CARR  et  al.,  Appellants,  against  THE  HILLS 
ARCHIMEDEAN  LAWN  MOWER  COMPANY,  Respondents. 

(Decided  March  14th,  1884.) 

In  an  action  for  breach  of  a  contract  by  defendants  to  give  the  exclusive 
sale  for  export  of  machines  made  by  them  to  plaintiffs,  where  the  breach 
relied  upon  is  the  sale  by  defendants  of  such  machines  directly  to  ex- 
porters, evidence  of  the  profits  made  by  plaintiffs  on  sales  of  like  ma- 
chines furnished  to  them  by  defendants  under  the  contract  and  sold  to 
the  same  exporters  at  or  about  the  times  of  the  sales  by  defendants  com- 
plained of,  is  admissible  upon  the  question  of  damages;  the  measure  of 
damages  is  not  merely  the  difference  between  the  actual  sales  made  by 
defendants  to  the  persons  referred  to  and  the  price  at  which  defendants 
were  selling  similar  machines,  at  or  about  the  same  time,  to  plaintiffs. 
But  the  plaintiffs  cannot  recover  as  damages,  money  expended  by  them 
in  creating  a  market  abroad. 

An  exception  to  the  ruling  of  a  referee  as  to  the  measure  of  damages  is 
not  waived  by  a  subsequent  agreement  between  the  parties  fixing  the 
amount  of  damages  to  be  reported  by  the  referee,  where  the  party  tak- 
ing the  exception  specially  reserves  the  right  to  a  review  of  such  ruling. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  to  recover  damages  for  alleged 
breaches  of  agreement  by  defendants,  as  to  which  the  referee, 
in  an  interlocutory  report  which  was  not  excepted  to  by 
either  party,  found,  in  part,  as  follows  : — 

"Early  in  1875  the  plaintiffs  and  defendants  made  an 
agreement  to  the  following  effect,  viz.:  that  plaintiffs,  who 
were  engaged  in  the  business  of  exporting  agricultural  tools 
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and  implements,  should  endeavor  to  work  up  a  foreign 
trade  in  the  lawn  mowing  machines  manufactured  by  the 
defendants,  and  that  in  consideration  of  their  exertions  for 
that  purpose,  and  of  their  giving  the  defendants'  machines 
a  preference  over  all  others,  they,  the  defendants,  should 
not  sell  any  of  their  machines  to  other  persons,  either  resi- 
dent abroad  or  engaged  at  home  in  the  export  trade, 
except  to  a  firm  of  Markt  &  Co.,  with  whom  they  had 
already  established  a  connection,  and  that  in  order  to  pro- 
tect the  plaintiffs  in  doing  this  business,  the  .defendants 
would  sell  them  their  machines  at  prices  lower  (but  it  was 
not  determined  how  much  lower)  than  to  Markt  &  Co." 

"Relying  upon  these  agreements,  the  plaintiffs  exerted 
themselves  in  various  ways  by  personal  efforts  and  adver- 
tisements, &c.,  to  establish,  and  finally  did  establish,  a  con- 
siderable export  trade  in  the  defendants'  machines  in 
England  and  elsewhere  abroad." 

At  the  trial,  plaintiffs  introduced  evidence  tending  to 
show  that  certain  firms,  who  were  exporters,  had  actually 
bought  such  lawn  mowing  machines  of  the  defendants  for 
export,  and  that  they  were  all  customers  of  plaintiffs.  They 
further  offered  "to  prove  the  profits  that  they,  plaintiffs, 
were  making  on  like  mowers  purchased  from  the  defendant 
and  sold  by  them  to1  exporters  in  New  York,  at  or  about 
the  times  the  said  different  sales  were  made  by  defendant 
to  said  firm."  This  was  objected  to  by  defendants,  and  was 
ruled  out  by  the  referee,  "  on  the  ground  that,  assuming 
the  persons  named  to  have  been  exporters  in  the  City  of 
New  York,  the  true  measure  of  damages  should  be  the  dif- 
ference, if  any,  between  the  actual  sales  made  by  the  defend- 
ants-to  these  respective  persons  and  firms,  and  the  price  at 
which  the  defendants  were  selling  similar  lawn  mowers  at 
or  about  the  same  time  to  the  plaintiffs."  To  this  ruling 
plaintiffs  excepted. 

It  further  appeared  from  the  record  that,  at  a  subsequent 
stage  of  the  case,  plaintiffs'  counsel  stated,  in  reply  to  an 
inquiry  of  defendants'  counsel,  that  plaintiffs  claimed  that 
the  evidence  showed  that,  under  the  rules  laid  down  by  the 
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referee  for  estimating  damages,  plaintiffs  had  sustained 
damages  to  the  extent  of  f 85,  growing  out  of  the  sales  to 
Markt  &  Co.  by  the  defendants,  in  violation  of  their  agree- 
ment; the  said  rule  as  laid  down  by  the  referee  being  that 
the  plaintiffs  were  entitled  to  the  difference  between  the 
prices  of  mowers  to  Markt  &  Co.,  and  the  prices  of  similar 
mowers  sold  at  or  about  the  same  time  by  defendants  to 
plaintiffs,  when  the  prices  to  plaintiffs  were  higher  than  to 
Markt  &  Co.,  because  plaintiffs  were  entitled  to  prices  at 
least  as  low  as  to  Markt  &  Co.:  and  the  further  sum  of 
$360.74,  growing  out  of  defendants'  sale  of  lawn  mowers 
to  various  alleged  exporters,  in  violation  of  defendants' 
agreement.  Defendants'  counsel  thereupon  stated  that 
while  he  claimed  that  the  evidence,  when  all  in,  would 
show  no  violation  by  defendants  of  any.  of  their  agree- 
ments with  plaintiffs,  and  no  legal  damage  whatever  result- 
ing to  plaintiffs  from  any  of  the  alleged  violations,  never- 
theless, to  save  further  expense  and  delay  in  litigating 
questions  involving  so  small  an  amount,  he  offered  to  con- 
sent to  the  referee's  reporting  that  plaintiffs  had  sustained 
damage  to  the  extent  of  $222.87,  half  the  amount  claimed, 
and  that  the  same  be  deducted  from  the  amount  of  defend- 
ants' counterclaim,  as  thereafter  established. 

The  record  further  showed  that  "  plaintiffs'  counsel,  upon 
consideration,  accepted  defendants'  said  offer,"  reserving 
the  right  to,  and  then  and  there  making  and  entering  their 
exception  to  the  rule  of  damages  laid  down  by  the  referee 
in  reference  to  the  goods  sold  by  defendants  to  Markt  &  Co. 

The  record  further  showed  that  no  further  evidence  was 
offered  by  either  party  on  the  subject  of  damages,  and  that 
the  referee  found  and  reported  in  accordance  with  said  offer 
and  acceptance  that  plaintiffs  had  sustained  damages  and 
were  entitled  to  be  credited  on  defendants'  counterclaim 
with  $222.87. 

Defendants'  counterclaim  was  also  established  by  con- 
sent of  parties  at  $4,242.43,  from  which  the  referee  deducted 
the  damages  agreed  upon,  $222.87,  and  ordered  judgment 
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in  favor  of  defendants  for  the  balance,  $4,019.56,  and  costs. 
From  this  judgment  plaintiffs  appealed. 

John  L.  Logan  and  C.  P.  L.  Butler,  Jr.,  for  appellants. 
Charles  D.  Adams,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — The  rule  of  damages 
which  the  referee  applied  in  this  case  was  erroneous.  He 
held  that  the  true  measure  of  damages  was  the  difference  be- 
tween the  actual  sales  made  by  the  defendants  to  the  persons 
and  firms  referred  to,  and  the  price  at  which  the  defendants 
were  selling  similar  lawn  mowers,  at  or  about  the  same  time, 
to  the  plaintiffs.  A  rule  like  this  would  put  it  in  the  power 
of  the  defendants,  after  a  marke.t  had  been  created  abroad 
for  the  article  by  the  money  expended  by  the  plaintiffs,  to 
deprive  the  plaintiffs  of  all  interest  whatever  from  the  con- 
tract by  selling  the  article  abroad  and  to  the  exporters  here 
at  a  lower  price  than  the  plaintiffs  could  sell  them  for  and 
obtain  any  profit.  It  would  be  to  take  the  market  which 
the  plaintiffs  had  created  away  from  them,  which  could  be 
easily  done  under  such  a  rule  ;  for  if  the  defendants  sold  to 
the  others  at  the  same  price  that  they  sold  to  the  plaintiffs, 
then  no  damage  could  be  recovered  by  the  plaintiffs, 
although  the  defendants  had  violated  their  contract. 

The  plaintiffs'  damage  is  what  it  may  fairly  be  assumed 
they  would  have  gained  if  they  had  been  allowed  to  have 
what  was  secured  to  them  by  the  contract,  the  exclusive 
sale  of  the  mowers  in  the  foreign  market  and  to  the  export- 
ers here. 

It  might  be  assumed,  prima  facie,  unless  from  facts  given 
in  evidence  the  contrary  appeared,  that  the  plaintiffs  could 
have  sold  mowers  to  the  same  foreign  customers  and  export- 
ers that  the  defendants  did  in  violation  of  their  contract, 
and  the  measure  of  loss  or  damage  of  the  plaintiffs  would 
be  the  difference  between  what  they  paid  the  defendants 
for  mowers  and  the  average  price  they  were  ordinarily  ob- 
taining for  them  from  the  exporters  and  foreign  customers. 
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This  was  what  the  plaintiffs  offered  to  show;  that  is,  what 
profits  the\r  were  making  upon  like  mowers  purchased  from 
the  defendants  and  sold  by  plaintiffs  to  the  exporters  in 
New  York;  which  the  referee  would  not  allow  them  to  do, 
under  the  rule  he  laid  down  as  the  true  measure  of  the 
damages.  . 

The  plaintiffs  were  not  entitled  to  recover,  as  a  part  of 
their  damages,  the  amount  they  had  expended  in  creating  a 
market  abroad.  It  was  an  outlay  for  which  the  plaintiffs 
expected  to  be  remunerated  if  they  succeeded  in  creating 
the  market,  as  they  had,  under  the  contract,  the  exclusive 
right  of  selling  the  mowers  in  the  market  so  created,  at 
such  prices  as  they  could  obtain  for  them.  This  risk  they 
took  when  they  made  the  expenditure,  and  if  the  defend- 
ants are  held  to  a  strict  performance  of  their  contract,  by 
being  compelled  to  pay  for  whatever  loss  it  may  fairly  be 
assumed  the  plaintiffs  have  sustained  by  the  defendants  sell- 
ing mowers  in  violation  of  the  contract,  and  the  plaintiffs 
get  upon  all  such  sales  the  difference  between  what  they 
pay  defendants  for  mowers  and  the  average  price  at  which 
they  sell  them  in  the  market  they  have  created,  then  they 
obtain  all  that  they  expected  from  their  contract,  and  are 
fully  remunerated  for  the  violation  of  it. 

The  case,  therefore,  should  go  back  to  the  referee,  for  re- 
assessment of  the  damages,  unless  the  plaintiffs  are  con- 
cluded by  the  agreement  under  which  the  amount  of  the 
damages  was  fixed,  as  reported  by  the  referee  ;  upon  which 
there  is  some  difficulty,  arising  from  the  manner  in  which 
the  proposition  of  the  defendants  and  the  acceptance  of  it 
by  the  plaintiffs'  counsel  is  stated  in  the  case.  Upon  full 
consideration,  however,  I  think  the  fair  construction  and 
statement  of  what  passed  between  the  parties,  is  this  : 

The  plaintiff  claimed,  under  the  rules  laid  down  by  the 
referee  for  estimating  the  damages  in  respect  to  the  sales  to 
Markt  &  Co.  and  the  sales  to  exporters,  that  they  were  enti- 
tled to  receive  $85  for  the  Markt  &  Co.'s  sales,  and  8360.74 
for  the  sales  to  exporters.  The  defendants,  on  the  contrary, 
claimed  that,  applying  these  rules  to  the  evidence,  the  plaint- 
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iffs  were  not  entitled  to  recover  anything.  But  to  save  fur- 
ther delay  and  expense  in  litigation  the  defendants  were 
willing  that  a  report  might  be  made  for  half  the  amount 
claimed  by  the  plaintiffs,  or  $222.87,  which  the  plaintiffs' 
counsel  accepted.  In  doing  so,  he  did  not  understand  that 
the  exception  previously  taken  to  the  rules  laid  down  by 
the  referee  was  to  be  waived,  but  on  the  contrary,  that 
that  ruling  was  to  be  reviewed,  as  it  materially  affected  the 
amount  of  the  plaintiffs'  recovery ;  and  the  explanation  of 
the  exception  reserved  by  the  plaintiffs'  counsel  in  accept- 
ing the  proposition  of  the  defendants  was  this :  the  coun- 
sel evidently  thought  there  might  be  some  doubt  as  to  the 
effect  of  his  acceptance  on  the  rule  applied  to  Markt  &  Co.'s 
sales,  the  rule  of  the  measure  of  damages  there  being  pecu- 
liar ;  and  the  plaintiffs'  counsel,  therefore,  made  this  special 
reservation,  so  that  there  might  be  no  question  of  the 
plaintiffs'  right  to  review  this  ruling,  as  well  as  the  others, 
upon  the  appeal  from  the  judgment  entered  upon  the  report 
of  the  referee.  I  think  therefore  that  the  judgment  should 
be  reversed,  and  the  case  sent  back  to  the  referee,  for  a  re- 
assessment of  the  damages. 

LARREMORE  and  BEACH,  JJ.,  concurred. 
Order  accordingly. 


SARA  GOLDBERG,  Respondent,  against  GEO.  D.  ROBERTS, 
impleaded  with  David  C.  Ferris  et  al.,  Appellant. 

(Decided  March  14th,  1884. ) 

An  order  for  the  examination,  before  trial,  of  one  of  several  defendants, 
in  an  action  for  services  alleged  to  have  been  rendered  tinder  a  contract 
of  employment  with  one  of  them,  may  properly  be  granted  for  the  pur- 
pose of  proving  a  co-partnership  between  the  defendants,  and  that  the 
one  who  contracted  with  plaintiff  acted  by  their  authority  in  so  doing. 

VOL.  xii.— 22 
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APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York,*  affirming  an  order  of  that  court  deny- 
ing a  motion  to  vacate  an  order  for  the  examination  of  a 
party  to  an  action  before  trial. 

The  action  was  brought  to  recover  for  services  rendered 
under  a  contract  made  by  Salmi  Morse,  one  of  the  defend- 
ants, with  the  plaintiff.  The  complaint  alleged  that  the 
other  defendants  were  secret  co-partners  of  Morse,  and  that 
he  acted  by  their  authority  in  contracting  with  plaintiff. 
An  order  was  granted,  upon  the  application  of  plaintiff,  for 
the  examination  of  George  D.  Roberts,  one  of  the  defend- 
ants, before  trial,  for  the  purpose  of  proving  by  him  the 
existence  of  such  co-partnership  and  authority.  A  motion 
by  him  to  vacate  the  order  having  been  denied,  he  appealed 
from  the  order  entered  thereon  to  the  General  Term  of  the 
City  Court,  by  which  the  order  was  affirmed.  From  this 
decision  of  the  General  Term  the  defendant,  Roberts,  ap- 
pealed to  this  court. 

Clark  Bell,  for  appellant. 

Walter  M.  Rosebault,  for  respondent. 

BEACH,  J. — The  plaintiff  was  granted  by  the  court  below 
an  order  for  the  examination  of  the  defendant  appellant  for 
the  alleged  purpose  of  proving  a  copartnership  between 
the  defendants,  and  that  the  defendant  Morse  acted  by 
their  authority  when  contracting  with  the  plaintiff  for  her 
services.  The  order  was  affirmed  by  the  General  Term  of 
the  City  Court  and  an  appeal  taken  to  this  court. 

There  has  been  most  frequent  expression  of  judicial 
opinion  upon  the  scope  of  the  section  of  the  Code  of  Civil 
Procedure  giving  this  right,  and  the  cases  where  an  order 
for  the  examination  of  an  adverse  party  should  be  granted. 

*  By  ,act  passed  February  9th,  1883  (L.  1883  c.  26),  the  Marine  Court 
of  the  City  of  New  York  is  to  be  designated,  on  and  after  the  1st  day  of 
July,  1888,  as  the  "  City  Court  of  New  York." 
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In  this  court  the  order  has  been  held  .proper  in  any  case 
where  a  bill  of  discovery  would  have  been  upheld  in  equity 
(Schepmoes  v.  Bowsson,  52  How.  Pr.  401 ;  Phoenix  v. 
Dupuy,  7  Daly,  238;  2  Abb.  N.  C.  146).  Whether  or  not 
this  restriction  should  be  applied  under  the  existing  statute 
is  questionable  (Brisbane  v.  Brisbane,  27  Supr.  Ct.  [20 
Hun]  48). 

The  testimony  sought  must  be  material  and  necessary  for 
the  party  making  such  application,  or  the  prosecution  and 
defense  of  such  action  (Code  Civ.  Pro.  §  872,  subd.  4).  In 
this  case  the  fact  of  partnership  between  the  defendants 
must  be  proved  by  the  plaintiff  to  make  out  her  cause  of 
action.  It  is  material  and  necessary  to  the  prosecution  of 
her  case,  and  her  effort  to  establish  it  by  the  defendant's 
testimony  does  not  indicate  any  desire  or  intent  to  discover 
what  may  be  matter  of  defense. 

In  my  opinion  a  bill  of  discovery  could  have  been  main- 
tained for  the  same  object.  It  was  well  said  by  the  learned 
Chief  Justice :  "  In  equity  a  party  was  allowed  to  discover 
from  his  adversary  any  matter  which  was  material  to  the 
establishment  of  his  cause  of  action  .  .  .  and  it  was  no 
answer  to  the  application  that  the  other  party  might  be 
examined  as  a  witness  upon  the  trial,  for  the  one  filing  the 
bill  was  not  bound  to  call  him  as  a  witness  on  the  trial,  but 
might  have  a  discovery  previously  from  him  as  a  party " 
(Phoenix  v.  Dupuy,  supra,  and  cases  cited,  p.  157). 

The  order  should  be  affirmed,  with  costs  and  disburse- 
ments. 

CHARLES  P.  DALY,  Ch.  J.,  and  LARREMOKE,  J.,  con- 
curred. 

Order  affirmed,  with  costs. 
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OUSTAV  ISAAC    et  a?.,  Appellants,  against  THE   DENVER 
AND  Rio  GRANDE  RAILWAY  COMPANY,  Respondent. 

(Decided  March  14th,  1884.) 

A  statute  providing  that  corporations  or  individuals  operating  or  owning 
certain  public  conveyances  shall  forfeit  and  pay,  for  every  person  or  pas- 
senger dying  from  any  injury  resulting  from  or  occasioned  by  negligence 
of  their  employes,  &c.,  or  other  causes  mentioned,  a  specified  sum, 
which  may  be  sued  for  and  recovered  by  the  husband  and  wife  or,  in  cer- 
tain contingencies,  by  the  minor  child  or  children  of  the  deceased,  "  or, 
if  such  deceased  be  a  minor  and  unmarried,  then  by  the  father  and 
mother,"  does  not  authorize  an  action  for  such  sum  by  the  father  and 
mother  of  one  so  dying,  who  was  adult  and  unmarried  at  the  time  of  his 
death. 

APPEAL  from  a  judgment  of  this  court  overruling  a 
demurrer  to  a  complaint. 

The  complaint  alleged  that  defendant  was  a  corporation 
engaged  in  operating  a  railroad  in  the  Territory  of  New 
Mexico,  and  in  so  doing  conducted  the  business  of  carriers 
of  passengers  for  hire  ;  that  one  Louis-Adolph  Isaac,  was  a 
passenger  upon  defendant's  railroad ;  that  the  car  in  which  he 
Avas  riding  was,  without  any  fault  or  negligence  on  his  part, 
and  solely  by  reason  of  the  gross  negligence  and  wrong- 
doing of  defendant,  violently  precipitated  down  an  embank- 
ment, and  he  was  thereby  instantly  killed  ;  that  the  defective 
construction  of  the  roadbed  and  track  and  the  negligence 
of  defendant  in  operating  the  car  were  the  sole  causes  which 
led  to  said  accident ;  that  said  accident  and  the  consequent 
death  of  said  Isaac  occurred  in  the  Territory  of  New  Mex- 
ico ;  that  plaintiffs  were  the  father  and  mother  of  the  de- 
ceased, and  that  he  was  at  the  time  of  his  death  unmarried, 
and  did  not  leave  any  descendant  or  next  of  kin  surviving 
him  ;  that  by  reason  of  defendant's  carelessness,  before 
detailed,  plaintiffs  and  their  family  were  deprived  of  sup- 
port from  their  said  son,  &c. 

The  complaint  then  alleged  the  enactment  of  a  statute  of 
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the  Territory  of  New  Mexico,  several  sections  of  which  were 
set  forth,  the  first  section  containing  the  following  provision: 

"  Whenever  any  person  shall  die  from  any  injury  result- 
ing from  or  occasioned  by  the  negligence,  unskillfulness  or 
criminal  intent  of  any  officer,  agent,  servant  or  employe", 
whilst  running,  conducting  or  managing  any  locomotive, 
car,  or  train  of  cars,  or  of  any  driver,  or  any  stage,  coach, 
or  other  public  conveyance,  while  in  charge  of  the  same  as 
driver,  and  when  any  passenger  shall  die  from  any  injury 
resulting  from  or  occasioned  by  any  defect  or  insufficiency 
in  any  railroad,  or  an}7  part  thereof,  or  in  any  locomotive, 
or  car,  in  any  stage,  coach  or  other  public  conveyance,  the 
corporation,  individual  or  individuals,  in  whose  employ  any 
such  officer,  agent,  servant,  employe,  engineer  or  driver 
shall  be  at  the  time  such  injury  was  committed,  or  who  owns 
any  such  railroad,  locomotive,  car,  stage,  coach  or  other  pub- 
lic conveyance  at  the  time  any  injury  is  received  resulting 
from  or  occasioned  by  any  defect  or  insufficiency  above 
declared,  shall  forfeit  and  pay  for  every  person  or  passenger 
so  dying  the  sum  of  five  thousand  dollars,  which  may  be. 
sued  for  and  recovered,  first,  by  the  husband  or  wife  of  the 
deceased;  or,  second,  if  there  is  no  husband  or  wife,  or  if  he 
or  she  fails  to  sue  within  six  months  after  such  death,  then 
by  the  minor  child  or  children  of  the  deceased  ;  or  third,  if 
such  deceased  be  a  minor  and  unmarried,  then  by  the  father 
and  mother,  who  may  join  in  the  suit,  and  each  shall  have 
an  equal  interest  in  the  judgment ;  or  if  either  of  them  be 
dead,  then  by  the  survivor." 

The  complaint  further  alleged  that  by  reason  of  the 
premises  plaintiffs  had  suffered  damages  in  the  sum  of 
five  thousand  dollars,  and  prayed  judgment  for  that  sum. 

Defendant  demurred  to  the  complaint,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained,  and  judgment  for 
defendant  was  entered  thereon.  From  the  judgment 
plaintiffs  appealed. 

Samuel  Untermeyer,  for  appellants. — The  appellants,  as 
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the  father  and  mother  of  the  deceased,  are  entitled  to  re- 
cover under  the  statute  in  question,  even  though  the 
deceased  was  a  minor.  The  word  "  and "  between  the 
words  "minor"  and  "unmarried"  in  section  1  was  clearly 
intended  and  should  be  construed  as  "or."  It  is  now  well 
settled,  in  this  and  other  states  and  in  England,  that  the 
word  "  and  "  is  to  be  taken  for  "  or  "  and  "  or "  is  to  be 
taken  for  "  and "  as  may  best  comport  with  the  sense  of 
the  law,  grant  or  devise  under  consideration,  and  that  the 
conjunctive  in  a  statute  may  be  interpreted  so  as  to  make 
it  disjunctive  or  copulative  according  to  the  sense  which  the 
law  most  clearly  requires  (Roome  v.  Phillips,  24  N.  Y.  463 ; 
State  v.  Myers,  10  Iowa  445  ;  Barker  v.  Esty,  19  Vt.  131  ; 
Wright  v.  Kemp,  3  Durnf.  &  E.  470  ;  Jackson  v.  Topping,  1 
Wend.  388  ;  Jackson  v.  Blanshan,  6  Johns.  54).  It  was 
clearly  the  intention  of  the  legislature  of  New  Mexico  that 
the  father  and  mother  should  sue  in  a  case  such  as  this. 

Theodore  F.  H.  Meyer,  for  respondent. — The  recover}',  if 
any  can  be  had,  must  be  under  a  statute  of  New  Mexico  ; 
and  where  the  right  of  action  depends  wholly  upon  a  stat- 
ute the  complaint  must  state  all  the  facts  necessary  to  bring 
the  case  within  the  statute  (Brown  v.  Harmon,  21  Barb. 
508  ;  Potter's  Dwariis  on  Statutes  147  ;  Williams  v.  Hing- 
ham  Turnpike,  4  Pick.  345 ;  Barlour  Co.  v.  Horn,  48  Ala. 
566 ;  Austin  v.  Goodrich,  49  N.  Y.  266,  citing  Bartlett  v. 
Crozier,  17  Johns.  438  ;  Churchill  v.  Onderdonk,  59  N.  Y. 
136  ;  Cleveland  v.  Crawford,  7  Hun  620).  Under  this  stat- 
ute, a  recovery  can  only  be  had  by  the  father  and  mother, 
in  which  capacity  plaintiffs  sue,  if  the  deceased  be  a  minor 
and  unmarried.  An  allegation  that  the  deceased  was  a 
minor  is  indispensable  to  show  to  the  court  that  plaintiffs 
have  a  cause  of  action  under  the  statute. 

CHARLES  P.  DALY,  Chief  Justice.  —  The  complaint 
alleges  that  the  plaintiffs  are  the  father  and  the  mother 
of  the  deceased.  By  the  act  of  the  Territory  of  New  Mex- 
ico, set  forth  in  the  complaint,  and  in  pursuance  of  which 
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the  action  is  brought,  the  right  to  bring  the  action  is  given 
to  the  father  and  mother,  or  the  survivor  of  them,  if  the 
deceased  be  a  minor  and  unmarried.  It  is  not  averred  in 
the  complaint  that  the  deceased  was  a  minor,  and  in  the 
appellants'  points  the  fact  is  conceded  to  be  that  he  was  of 
full  age.  In  my  opinion,  that  puts  an  end  to  this  case.  The 
statute  of  New  Mexico  imposes  upon  the  corporation  or  indi- 
viduals referred  to  in  it  a  forfeiture  or  liability  to  pay  15,000 
for  every  person  dying  from  any  injury  resulting  from  the 
causes  therein  stated,  and  then  provides  who  may  sue  for 
the  $5,000.  No  provision  is  made  for  a  case  like  this,  of  an 
adult  who  was  unmarried  at  the  time  of  death ;  and  as  the 
act  reads,  it  is  very  clear  that  the  father  and  mother  in  such 
a  case  cannot  sue,  for,  unless  a  different  construction  be  put 
upon  the  words  used  than  their  ordinary  meaning,  the  only 
case  where  a  father  or  mother  are  entitled  to  bring  the  ac- 
tion is  when  the  deceased  is  a  minor.  This  was  not  averred 
in  the  complaint ;  and  it  was  essential  to  show  that  the 
plaintiffs  had  a  right  to  bring  the  action  (Austin  v.  Grood- 
rich,  49  N.  Y.  266  ;  Churchill  v.  Onderdonk,  59  N.  Y.  136  ; 
Williams  v.  Hingham  Turnpike,  4  Pick.  345  ;  Brown  v.  Har- 
mon, 21  Barb.  210). 

The  appellant,  however,  insists  that,  as  by  the  general 
provision  of  the  act,  the  corporations  and  individuals 
therein  referred  to  have  to  forfeit  and  pay  $5,000  for 
every  person  or  passenger  dying  from  the  causes  therein 
mentioned,  we  should,  as  the  intention  of  the  law-giver, 
construe  the  statute  as  if  the  word  "  or "  had  been  used 
instead  of  the  word  "  and  "  ;  so  that  the  act  may  read  :  "If 
such  deceased  be  a  minor  or  unmarried,  then  it  may  be 
brought  by  the  father,  &c." 

It  is  by  no  means  certain,  however,  that  such  was  the 
intent  of  the  framers  of  the  act.  It  may  be,  for  all  that  we 
know,  that,  in  the  case  of  the  death  of  an  adult  who  was 
unmarried,  there  was  no  intention  to  give  a  remedy  to  any 
one ;  but  in  that  particular  case,  to  leave  the  rule  of  the 
common  law  as  it  was.  It  is  a  rule  in  the  exposition  of 
statutes,  that  thev  are  to  be  construed  with  reference  to  the 
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principles  of  the  common  law,  and  therefore  the  law  infers 
that  the  act  did  not  intend  to  make  any  alteration  other 
than  what  is  specified  (Dwarris  on  Statutes,  695). 

The  word  "or"  and  "and"  are  not  always,  in  deeds 
and  wills,  held  to  a  strict  grammatical  sense  ;  but  "  or  "  may 
be  taken  for  "  and,"  and  "  and  "  for  "  or,"  as  may  best  com- 
port with  the  intent  and  meaning  of  the  grant  or  devise 
(Jackson  v.  Ulanshan,  6  Johns.  57) ;  and  this  may  be  done 
in  a  statute,  but  there  should  be  strong  reasons,  in  con- 
formity with  a  clear  intention  (Potter's  Dwarris  on  Statutes 
199,  note  16),  because  it  is  a  much  more  serious  matter  to 
make  such  a  change  in  a  statute,  as  a  statute  is  general  in 
its  operation  ;  and  it  certainly  should  not  be  done  unless  it 
is  very  clear  that  such  was  the  intent,  taking  the  whole  of 
the  statute  together,  the  general  rule  being,  in  respect  to 
statutes,  that  words  are  to  be  taken  in  their  ordinary  sense, 
and  not  to  be  extended  or  changed  to  comprehend  cases 
within  the  supposed  intention  of  the  legislature,  as  courts 
cannot  correct  supposed  errors,  omissions  or  defects  in 
legislation  ;  the  office  of  the  courts  being,  as  has  been  said 
by  Dr.  Lieber,  to  bring  sense  out  of  the  words,  and  not 
bring  a  sense  into  them  (Lieber's  Legal  Hermaneutics  87 ; 
McClusky  v.  Cromwell,  11  N.  Y.  602;  Dwarris  on  Statutes, 
c.  XII. ;  Rex  v.  Barnham,  8  Barn.  &  C.  104  ;  Potter's  Dwar- 
ris 205,  note  21,  199). 

The  judgment  should  therefore  be  affirmed. 

LABEEMOEE  and  J.  F.  DALY,  JJ.,  concurred. 
Judgment  affirmed. 
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PETER  A.  H.  JACKSON,  Respondent,  against  FEANK   M. 
ODELL,  Appellant. 

(Decided  March  14th,  1884.) 

Where  the  lessor  of  a  dwelling  house,  in  order  to  induce  the  lessee  to 
accept  the  lease,  makes  to  the  lessee  a  material  representation  as  to  the 
condition  of  the  house,  which  he  knows  to  be  false,  and  upon  which,  as 
he  is  advised  at  the  time,  the  lessee  means  to  rely,  and  the  lessee,  relying 
thereon,  accepts  the  lease  and  enters  upon  tlie  premises,  but  afterwards, 
upon  discovering  the  fraud  on  the  part  of  the  lessor,  and  that,  because 
of  the  bad  condition  of  the  plumbing  work,  contrary  to  the  representa- 
tion of  the  lessor,  the  house  is  permeated  by  offensive  odors  and  sewer 
gas,  making  it  unfit  for  human  habitation,  he,  within  a  reasonable  time, 
abandons  the  premises,  an  action  by  the  lessor  for  rent  subsequently 
accruing  cannot  be  maintained. 

A  question  upon  conflicting  evidence  in  such  an  action,  as  to  whether  the 
lessor,  at  the  time  of  making  such  representation,  knew  that  the  house 
was  not  in  the  condition  represented  by  him,  is  for  the  jury  to  deter- 
mine. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  rendered  by  direction  of  the  court. 

The  facts  are  stated  in  the  opinion.  A  decision  upon  a 
former  appeal  in  the  same  case  is  reported  in  9  Daly  371, 
where  the  previous  proceedings  are  stated.  Upon  the  new 
trial  directed  by  that  decision,  a  verdict  for  plaintiff  was 
directed  by  the  court;  and  from  the  judgment  entered 
thereupon  defendant  appealed. 

Benno  Loewy,  for  appellant. — Where  the  landlord  knows 
that  a  cause  exists  which  renders  the  house  unfit  for  habi- 
tation, it  is  a  wrongful  act  on  his  part  to  rent  it  without 
notice  of  its  condition  (  Wallace  v.  Lent,  1  Daly  483  ;  Cesar 
v.  Karutz,  60  N.  Y.  228 ;  Sequard  v.  Corse,  9  N.  Y.  Week. 
Dig.  51 ;  Coke  v.  Gutkese,  80  Ky.  598 ;  Crump  v.  Morell, 
Phila.  Com.  PL,  cited  in  McAdam's  Landlord  and  Tenant 
2d  ed.  501 ;  Minor  v.  Sharon,  112  Mass.  477). 

Plaintiff  was  guilty  of  a  fraud  in  representing  the  de- 
mised premises  to  be  in  good  order  and  in  a  tenantable  con- 
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dition,  while  in  truth  and  in  fact  they  were  not,  and  it  is 
immaterial  whether  or  not  he  knew  them  to  be  untenanta- 
ble if  he  assumed  and  intended  to  convey  the  impression 
that  he  had  actual  knowledge  of  their  condition,  though  he 
was  conscious  that  he  had  no  such  knowledge  (  Wakeman  v. 
Dalley,  51  N.  Y.  27,  35  ;  Meyer  v.  Amidon,  45  N.  Y.  169 ; 
Oberlander  v.  Spiess,  Id.  175 ;  Craig  v.  Ward,  1  Abb.  App. 
Dec.  454). 

From  the  evidence  in  this  case  this  question  should  have 
been  submitted  to  the  jury  (Opinion  of  VAN  HOESEN,  J., 
Jackson  v.  Odell,  9  Daly  378 ;  Hart  v.  Hudson  River  Bridge 
Co.,  80  N.  Y.  622;  Powell  v.  Poivell,  71  N.  Y.  71,  73; 
Healy  v.  Dry  Dock  $c.  R.  R.  Co.,  11  Rep'r  99;  Stackus  v. 
New  York  Central  $c.  R.  R.  Co.,  79  N.  Y.  464). 

George  J.  Smith,  for  respondent. — There  was  no  question 
to  submit  to  the  jury.  There  was  a  failure  to  prove  any 
representation  by  plaintiff  as  alleged  in  the  answer,  or  that 
the  representations  he  did  make  were  untrue.  Defendant 
failed  to  prove  any  knowledge  in  the  plaintiff  of  the  un- 
healthy or  untenantable  condition  of  the  house,  or  of  the 
existence  of  sewer  gas  in  the  house  at  the  time  of  the  hiring. 

There  was  no  competent  testimony  offered  as  to  the  dam- 
age. The  measure  of  damage  is  the  difference  between  the 
actual  value  and  the  value  had  the  representations  been 
true  ( Wyeth  v.  Morris,  13  Hun  338 ;  Graves  v.  Spier,  58 
Barb.  349  ;  Page  v.  Parker,  40  N.  H.  47  ;  Carr  v.  Moore, 
41  N.  H.  131 ;  Fish  v.  Hatch,  31  N.  H.  535  ;  Myers  v.  Burns, 
35  N.  Y.  269 ;  Sexier  v.  Knox,  63  N.  Y.  561 ;  Brooklyn  v. 
Brooklyn  City  R.  R.  Co.,  47  N.  Y.  483 ;  McAdam  on  Land- 
lord and  Tenant  449). 

Defendant  has  waived  the  fraud  (if  there  was  any)  and 
is  estopped.  The  hiring  took  place  in  October,  1877 ;  the 
alleged  defects  were  found  in  November  and  December, 
1877.  The  tenant  still  remained  in  possession  until  March, 
and  paid  his  rent  for  February.  It  was  the  duty  of  the 
defendant  to  move  out  immediately  or  make  the  repairs 
himself,  looking  to  the  landlord  for  the  expense  (McAdam 
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on  Landlord  and  Tenant  2d  ed.  449;  Arnold  v.  Clark,  45 
Super.  Ct.  [13  Jones  &  Sp.]  245).  Plaintiff  was  not  bound 
to  make  repairs  (Howard  v.  Doolittle,  3  Duer  464;  McG-la- 
shon  v.  Talmage,  37  Barb.  313). 

The  case  of  Wallace  v.  Lent  has  no  application  to  this 
case,  because  defendant  alleges  a  representation  and  not  a 
concealment,vexcept  to  so  far  support  the  rule  that  the  land- 
lord must  have  knowledge  of  defect  at  the  time  of  hiring. 

CHALES  P.  DALY,  Chief  Justice. — The  lease  in  this  case 
was  for  six  months,  from  the  first  of  November  to  the  first 
of  May  following,  the  rent  being  paid  monthly  in  advance. 

The  defendant  complained,  on  the  first  of  March,  that 
the  house  was  not  tenantable.  The  plaintiff  replied  that  if 
the  rent  was  not  paid  by  12  M.  that  day  he  would  take  pos- 
session ;  the  defendant  answered,  "  You  can  have  possession 
immediately,"  and  left  the  premises. 

The  action  is  for  rent  for  the  month  of  March  and  April, 
being  the  residue  of  the  term  demised. 

The  defense  was  that  the  plaintiff  represented  the  prem- 
ises to  be  in  good  order,  in  a  tenantable  and  healthy  con- 
dition, and  that  the  house  was  suitable  for  respectable  people 
to  occupy  as  a  boarding  house,  whereas  he  knew  that  was 
not  the  fact;  that  the  premises  were  unhealthy  and  unten- 
antable, that  the  sewerage,  drainage  and  plumbing  work 
were  out  of  order,  and  that  he  also  knew  that  the  house  was 
not  suitable  for  respectable  people  to  occupy  as  a  boarding 
house,  as  it  was,  to  his  knowledge,  for  a  long  period  prior 
to  the  hiring  of  it  by  the  defendant,  occupied  as  a  house  of 
ill-fame  by  common  prostitutes ;  and  further,  that  the  de- 
fendant, prior  to  abandoning  the  house,  had  been  greatly 
annoyed  and  harassed  by  calls  from  persons  who  had  been 
in  the  habit  of  visiting  it  when  kept  as  a  house  of  prosti- 
tution. 

There  was  an  additional  allegation,  by  way  of  counter- 
claim, that  the  defendant  hired  the  house  for  the  purpose  of 
keeping  a  boarding  house,  but  from  the  causes  above  stated, 
it  was  not  suitable  for  such  a  purpose,  and  that  the  defendant 
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could  not,  in  consequence,  secure  and  keep  as  many  board- 
ers as  he  otherwise  would  have  been  able  to  have  done,  to 
his  damage,  &c. 

The  defendant  proved  these  facts ;  that  a  Mrs.  Smyth, 
prior  to  the  defendant  hiring  the  house,  occupied  it  for  two 
years,  until  the  first  of  May,  1877 ;  that  during  that  time 
the  water  closet  in  the  basement  leaked  so  that  it  could  not 
be  used ;  there  was  a  hollow  in  the  cellar  from  which  the 
water  oozed  out,  which  was  so  offensive  that  the  girl  who 
bailed  it  out  got  sick ;  the  furnace  was  in  a  bad  condition ; 
persons  who  boarded  with  Mrs.  Smyth  complained  that  the 
water  closet  was  offensive ;  it  sometimes  bubbled  up,  and 
created  a  very  bad  smell ;  the  condition  in  which  the  house 
was  was  told  by  her  to  the  plaintiff,  but  he  said  he  would 
do  nothing,  and  would  sue  her  if  the  rent  was  not  paid ; 
and,  as  she  could  get  nothing  done,  she  left  the  house  in 
the  following  May,  which  remained  unoccupied  until  the 
defendant  hired  it,  six  months  afterwards,  in  November, 
1877. 

It  further  appeared  that  when  Jackson,  the  plaintiff, 
showed  the  house  to  the  defendant,  Dr.  Odell,  he  opened 
part  of  the  shutters  only.  He  opened  the  back  window 
partly,  and  stepping  into  the  front  parlor,  said,  "  it  is  a  great 
deal  of  trouble  to  take  down  these  bars  and  tilings ;  you 
can  see  about  how  it  is ; "  and  he  turned  the  slats  of  one  of 
the  window  blinds  down ;  upon  which  the  doctor  remarked 
that  the  house  was  pretty  dirty ;  and  the  plaintiff  answered 
that  it  was  nothing  but  what  soap  and  water  would  remove ; 
that  the  house  had  been  unoccupied  for  a  long  time,  and  the 
dirt  was  the  result  of  dust  naturally  accumulating  in  an 
unoccupied  house ;  that  it  smelt  musty,  but  that  was  be- 
cause it  had  been  shut  up  for  some  time.  The  defendant 
then  asked  the  plaintiff  if  the  house  was  in  good  repair  arid 
tenantable,  and  plaintiff  said  it  was  in  good  order  except 
that  it  was  dusty,  and  except  the  range  in  the  kitchen, 
which  he  would  have  put  in  order.  He  invited  the  defend- 
ant to  go  up  stairs,  and  the  defendant  replied  that  it  was 
not  necessary ;  that  if  he  looked  over  the  house  he  would 
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know  nothing  about  it,  and  that  he  would  rather  take  the 
house  upon  the  plaintiff's  representation  entirely.  He  gave 
the  plaintiff  his  reason  for  not  looking  at  the  house  specifi- 
cally, which  was  his  recent  experience  in  the  purchase  of  a 
house,  which  he  was  foolish  enough  to  go  over  with  the 
owner,  at  his  request  and  with  his  assurance  that  it  was  in 
perfect  order,  and  as  he  had  seen  the  house  he  was  respon- 
sible for  a  knowledge  of  the  state  it  was  in,  and  it  after- 
wards cost  him  over  $2,000  to  put  it  in  a  tenantable  condi- 
tion ;  that  he  was  not  going  to  be  caught  again  in  that  way ; 
and  as  the  plaintiff  said  it  was  in  a  good  and  tenantable 
condition,  he  would  take  his  assertion  for  it,  because  he  did 
not  pretend  to  know.  He  says  :  "  I  told  him  distinctly  it 
would  be  of  no  use  for  me  to  look  at  it,  as  I  could  not  tell 
if  I  looked."  And  upon  the  plaintiff's  statement,  then,  that 
the  house  was  in  good  order,  the  lease  was  prepared  and 
signed  by  the  defendant. 

The  defendant  testified  that  it  was  about  the  dirtiest 
house  he  ever  got  into ;  that  the  bath  room  was  in  a  very 
bad  condition;  that  the  plaintiff  painted  the  tub,  but  stop- 
ped on  that;  that  there  were  smells  emanating  from  the 
closet  in  the  room  where  they  slept,  which  was  in  the  back 
parlor,  in  which  there  was  a  closet,  a  wash  basin  and  a  sink. 
Looking  at  it  in  gross,  he  says  :  "  I  found  a  stink — a  fearful 
stink — which  compelled  me  in  all  weathers  to  open  the  win- 
dows, at  the  risk  of  taking  cold,  rather  than  endure  the 
smell."  The  nature  of  the  smell,  he  says,  was  sewer  gas, 
and  he  found  a  place  in  the  cellar  completely  saturated  with 
water,  and,  immediately  under  the  sink,  seven  barrels  that 
were  full  of  water,  and  in  another  place  in  the  cellar  there 
was  an  oozing  from  the  waste  pipe  leading  to  the  sewer, 
which  place  he  described  as  being  "  a  perfect  little  privy." 
About  a  month  after  they  had  been  in  the  house  his  wife 
began  to  complain  about  her  health,  and  one  of  his  children 
was  taken  unwell  and  afterwards  the  other  children  also. 
He  testified  that,  in  his  judgment  as  a  physician,  the  direct 
cause  of  the  illness  of  his  wife  and  children  was  the  breath- 
ing of  the  vitiated  air  of  the  house,  which  vitiated  air,  he 
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said,  was  caused  by  dampness  and  sewer  gas;  that  one  of 
his  boarders,  a  Mr.  Calhoun,  was  taken  with  typho-malarial 
fever  and  died  within  a  month  or  six  weeks  afterwards,  the 
direct  cause  of  whose  illness,  he  testified,  was  nothing  more 
than  the  sewer  gas  in  the  house,  as  he  came  to  the  house 
perfectly  well,  and  was  a  man  of  as  perfect  habits  as  could 
be;  that  the  defendant  complained  many  times  of  the  con- 
dition of  the  house  to  the  plaintiff,  but  he  did  nothing — not 
even  what  he  had  said  he  would  do. 

Without  going  over  this  testimony  further,  it  is  sufficient 
to  say  that  the  evidence  produced  by  the  defendant  was  to 
the  effect  that  the  house  was  not  in  a  proper  condition  for 
human  habitation  ;  that  it  was  infected  by  sewer  gas  to  an 
extent  that  made  it  dangerous  to  health  and  perilous  to 
life.  The  obligation  to  repair  was  upon  the  defendant ; 
that  was  the  stipulation  in  the  lease  or  in  the  one  part  of 
the  agreement  produced  upon  the  trial  by  the  plaintiff, 
though  in  the  other  part,  which  the  defendant  had  been 
unable  to  find,  he  testified  that  that  provision  was  stricken 
out  because  he  objected  to  it.  But  even  if  that  were  so, 
the  obligation  would  still  be  upon  him  to  make  ordinary 
repairs  in  the  plumber's  work  or  otherwise,  as  might  be 
necessary  to  put  the  house  in  a  condition  that  would  make 
it  fit  to  live  in,  unless  he  had  the  right  to  give  it  up,  hav- 
ing been  induced  to  take  the  lease  by  false  and  fraudulent 
representations  made  to  him  by  the  plaintiff  as  to  its  CODT 
dition.  There  was,  I  think,  enough  in  the  evidence  to 
require  a  submission  of  the  case  upon  this  point  to  the  jury. 

There  was  evidence  showing  that  the  plaintiff  knew  that 
it  was  not  in  a  tenantable  condition  when  the  witness,  Mrs. 
Smyth,  who  had  previously  occupied  it,  left  it.  It  had 
remained  vacant  from  that  time  until  it  was  leased  by  the 
defendant,  and  when  he  went  into  possession,  and  it  appears 
to  have  been  in  about  the  same  state  in  this  respect  as  when 
Mrs.  Smyth  occupied  it,  indicating  that  nothing  in  the 
meantime  had  been  done  to  it. 

Mrs.  Smyth  testified  that  she  told  the  plaintiff  about  the 
cellar  being  in  a  bad  condition  and  unhealthy ;  that  the 
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water  closet  was  bad  and  offensive  and  leaked  into  the  cel- 
lar, and  that  her  girl  got  a  very  bad  sickness  from  it,  the 
water  closet  being,  as  she  said,  her  main  complaint ;  that 
she  called  his  attention  to  this  leak  and  to  the  cesspool 
created  by  the  leak  directly  from  the  water  closet.  She 
testified  that  this  cesspool  was  visible  to  the  eye  ;  that  it 
was  covered  with  scum,  and  that  the  smell  from  it  was  of 
offensive  matter  from  the  water  closet,  and  was  complained 
of  very  much  through  the  house ;  that  she  called  the  plaint- 
iff's attention  to  it  several  times,  but  he  never  paid  any 
attention  to  it,  but,  as  she  testified,  was  so  unpleasant  that 
she  stopped  sending  any  further  complaints. 

From  this  evidence  it  appeared  that  the  plaintiff  knew 
about  the  condition  of  the  water  closet ;  the  leak  from  it 
to  the  cellar;  the  cesspool  which  was  there,  covered  with 
scum  and  emitting  an  offensive  smell,  arid  so  injurious  that 
Mrs.  Smyth's  girl  was  made  sick  in  taking  out  the  water; 
in  effect,  that  the  house  was  permeated  by  some  offensive 
odor  that  made  it  unhealthy  and  unfit  for  human  habitation. 

That  it  was  permeated  by  sewer  gas  was  proved  by  the 
testimony  of  several  physicians,  in  addition  to  the  testimony 
of  Dr.  Odell,  the  defendant.  Professor  Thomson,  a  medi- 
cal professor  in  the  University  of  the  City  of  New  York, 
who  attended  Calhoun,  testified  that  he  did  not  think  that 
Calhoun,  when  he  went  to  board  at  the  house,  had  the 
malarial  disease  of  which  he  died ;  that  if  he  had  brought 
the  disease  there  with  him,  he,  the  professor,  would  have 
known  it,  as  it  would  have  been  one  of  the  elements  of  the 
case  ;  that  the  presumption  was  that  he  contracted  the  dis- 
ease in  that  house,  and  not  elsewhere  ;  and  upon  his  cross- 
examination  Professor  Thomson  testified:  "I  can  positively 
say  that  I  think  he  must  have  contracted  it  (the  disease) 
there." 

There  was  in  this  case  the  strong  feature  that  the  defend- 
ant advised  the  plaintiff,  in  hiring  the  house,  that  he  had  to 
rely  entirely  upon  his  statement  as  to  its  condition,  because 
he  had  had  a  previous  experience  of  his  own  incapacity  to 
judge  of  the  tenantable  condition  of  a  house,  and  that  he 
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had  been  put  to  $2,000  expenses  thereby.  When  the  de- 
fendant first  asked  the  plaintiff  whether  the  house  was  in 
good  repair  and  tenantable,  and  the  plaintiff  answered  that 
it  was  in  good  order,  such  a  reply,  if  there  was  nothing 
more  in  the  case,  might  be  regarded  as  being  made  with  the 
assumption  that  the  defendant  could  examine  the  premises 
for  himself,  and  as  amounting  to  nothing  more  than  mere 
general  words  of  commendation.  But  after  the  defendant 
told  him  of  past  experience  he  had  had  of  his  incapacity  to 
judge  of  the  tenantable  condition  of  a  house,  and  for  that 
reason  that  he  preferred  to  take  it  upon  the  representation 
of  the  plaintiff,  the  plaintiff's  deliberate  reply,  "  Well,  it  is 
in  good  order,  everything  except  the  range,  and  that  I  will 
fix  for  you,"  was  a  much  more  serious  and  deliberate  state- 
ment; as  he -thereby  assumed  to  know — what  the  defend- 
ant did  not — the  condition  in  which  the  house  was.  He 
knew  that  the  defendant  was  not  to  examine  it,  as  he 
meant  to  rely  solely  upon  the  plaintiff's  representation,  and 
it  was  a  statement,  if  the  jury  believed  Mrs.  Smyth  and 
the  defendant's  witnesses,  which  was  untrue,  and  known 
by  him  to  be  untrue.  The  evidence  showed  that 'the  de- 
fendant, upon  this  false  statement  of  the  plaintiff,  was 
induced  to  take  a  lease  of  the  house  for  six  months,  which 
imposed  upon  him,  by  its  terms,  the  obligation  for  so  short 
a  period  of  incurring  a  large  expenditure  for  repairs  in  the 
plumbing  work  and  otherwise  to  make  the  house  tenant- 
able  and  fit  for  human  habitation. 

The  judge,  at  the  close  of  the  case  and  in  directing  the 
jury  to  find  a  verdict  for  the  plaintiff  for  the  amount  of  the 
rent,  held  that  there  was  no  evidence  of  any  fraud  estab- 
lished on  the  part  of  the  plaintiff,  or  that  he  knew  the  house 
to  be  infected  by  sewer  gas  or  unwholesome  to  live  in. 
This  was  not,  in  my  opinion,  upon  the  evidence,  a  question 
for  the  court,  but  for  the  jury,  as  it  was  one  upon  which 
different  minds  might  come  to  different  conclusions.  To 
illustrate  which,  I  may  say  that  the  impression  left  upon 
my  mind  by  the  perusal  of  the  evidence  is  exactly  the 
opposite  of  that  of  the  judge  who  presided  at  the  trial.  It 
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is  that  the  plaintiff  made,  a  material  representation  in 
respect  to  the  condition  of  the  house,  which  he  knew  to  be 
untrue,  upon  which  the  defendant  acted,  and  without  which 
lie  would  not  have  signed  the  lease.  There  is  no  implied 
warranty  on  the  part  of  a  landlord  that  a  house  is  fit  for 
occupation  (Jaffa  v.  Harteau,  56  N.  Y.  401 ;  Hart  v.  Wind- 
sor^ 12  Mees.  &  W.  68)  ;  and  this  being  the  rule,  it  has 
been  held  that  a  landlord  is  not  even  called  upon,  although 
he  may  know  the  fact,  to  disclose  that  the  premises  are  in 
an  unfit  or  dangerous  state  ;  for  he  has  the  right  to  assume 
that  the  tenant,  before  hiring,  will  make  proper  investiga- 
tion and  satisfy  himself  as  to  the  condition  of  the  premises 
(Keates  v.  Cardigan,  10  C.  B.  591 ;  Hart  v.  Windsor,  supra)  ; 
but  a  material  representation  by  him  to  the  tenant,  which 
he  knows  to  be  false,  as  to  the  condition  of  the  house, 
and  upon  which  representation^  he  is  advised  at  the  time 
the  tenant  for  certain  reasons  means  to  rely,  is  quite  an- 
other matter  (Keates  v.  Cardigan,  10  C.  B.  591 ;  Cornfoot 
v.  Fowke,  6  Mees.  &  W.  371,  373 ;  Valton  v.  Nat.  Fund  Life 
Assur.  Co.,  20  N.  Y.  37). 

There  is  a  material  distinction  between  passive  conceal- 
ment and  active  misconduct,  such  as  a  false  representation 
in  respect  to  some  material  fact  that  would  necessarily,  if 
relied  upon,  have  some  effect  in  inducing  the  other  party  to 
enter  into  the  contract  (JDogyett  v.  Emerson,  3  Story  733; 
Smith  v.  Countryman,  30  N.  Y.  680,  681;  Bigelow  on 
Fraud,  32). 

Chief  Justice  MARSHALL,  in  Laidlaw  v.  Organ  (2  Wheat. 
178),  whilst  recognizing  that  a  vendor  is  not  bound  to  com- 
municate extrinsic  circumstances,  which  were  exclusively 
within  his  knowledge,  that  might  materially  affect  the 
price  of  the  commodity,  adds:  "But,  at  the  same  time, 
each  party  must  take  care  not  to  say  or  do  anything  to  im- 
pose upon  the  other ; "  and  this  is  the  distinction  here. 
Here  there  was  a  representation  on  the  part  of  the  plaintiff' 
which,  the  evidence  shows,  was  untrue,  and,  if  the  plaintiff 
knew  it  to  be  so,  then  the  misrepresentation  became  mate- 
rial if  it  was  a  necessary  inducement  to  the  defendant's 
VOL.  xii.— 23 
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making  the  contract ;  and  whether  in  this  respect  it  was 
material  was  a  question  for  the  jury  and  not  for  the  court 
(Bigelow  on  Fraud,  7,  8,  and  cases  there  cited).  If  this 
were  the  fact,  the  defendant,  upon  ascertaining  the  fraud 
on  the  part  of  the  plaintiff,  might  repudiate  the  contract ; 
and  if,  after  remaining  there  several  months,  paying  rent, 
and  repeatedly  calling  the  plaintiff's  attention  to  the  condi- 
tion of  the  house,  he  became  at  last  thoroughly  satisfied  of 
the  fraud  practiced  upon  him  by  the  plaintiff — that  he 
would  do  nothing  to  repair  the  wrong  he  had  done — and 
that  the  defendant,  by  continuing  to  live  in  the  house,  was 
imperilling  the  lives  of  himself  and  of  his  family — he  was 
justified  in  quitting  the  premises,  being,  under  such  cir- 
cumstances, under  no  obligation  to  expend  a  considerable 
sum  of  money  for  the  repair  of  the  house  that  he  might  re- 
main there  without  peril  to  health  or  life  (Wallace  v.  Lent, 
1  Daly  481 ;  Arnold  v.  Clark,  45  N.  Y.  Super.  Ct.  [13  Jones 
«&  S.]  255 ;  Cesar  v.  Karutz,  60  N.  Y.  228 ;  Powell  v. 
Powell,  71  N.  Y.  73 ;  Hart  v.  Hudson  River  Bridge  Co.,  80 
N.  Y.  622 ;  Staples  v.  Anderson,  supra  ;  Cornfoot  v.  Fowke, 
supra;  Smith  v.  Countryman,  supra ;  Franke  v.  Youmans, 
30  Hun  83;  see  manuscript  opinion  of  General  Term, 
May,  1883). 

In  Wallace  v.  Lent  (supra),  where  the  landlord  withheld 
from  the  tenant  the  fact  of  the  existence  of  a  deleterious 
stench  in  the  house  arising  from  an  unknown  cause,  which 
rendered  it  dangerous  to  health  to  remain  in  it,  and  the 
tenant,  being  advised  by  his  family  physician  that  the 
health  of  himself  and  his  family  would  be  jeopardized  by 
remaining  there,  he  abandoned  the  premises,  we  held  that 
where  the  landlord  knows  that  a  cause  exists  which  renders 
the  house  unfit  for  occupation,  it  is  a  wrongful  act  on  his 
part  to  rent  it  without  notice  of  its  condition  ;  and  if  the 
tenant,  after  discovering  and  experiencing  the  injurious 
effects  of  the  stench  in  the  house,  was  compelled  to  quit  it, 
the  landlord  could  not  take  advantage  of  his  own  wrong  by 
enforcing  the  contract  for  the  payment  of  the  rent. 

If  the   plaintiff  knew  that  the  house  was  not  in  good 
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order,  and  represented,  as  the  evidence  shows,  to  the  de- 
fendant that  it  was,  then  the  question  whether  he  knew 
that  the  house  was  in  the  condition  shown  by  the  evidence 
was  for  the  jury  to  determine,  not  for  the  court,  there 
being  sufficient  in  the  evidence  to  warrant  them  in  the 
conclusion  that  he  knew  all  about  it,  and  intentionally 
made  a  representation  to  the  defendant  which  he  knew  to 
be  untrue,  to  induce  him  to  hire  the  house,  arid  which  had 
that  effect,  the  defendant  having  no  reliance  on  his  own 
ability  to  determine  by  personal  inspection  whether  the 
house  was  in  good  order  or  not. 

For  these  reasons  I  think  a  new  trial  should  be  granted  ; 
and  in  that  connection  it  is  proper  to  state  that  neither  in 
the  evidence  given  or  offered  was  there  anything  which 
would  entitle  the  defendant  to  quit  the  house  upon  the 
ground  that  before  it  was  occupied  by  Mrs.  Smyth  and  her 
son,  two  or  three  years  before  the  defendant's  occupancy, 
it  was  a  residence  for  prostitutes,  or  anything  to  bring  it 
within  the  cases  of  Staples  v.  Anderson  (3  Rob't.  327)  or 
Cornfoot  v.  Fowke  (6  Mees.  &  W.  371,  373). 

The  judgment  should  be  reversed  and  a  new  trial  ordered  ; 
costs  to  the  appellant  to  abide  the  event. 

LARREMORE  and  BEACH,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 
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EDWARD    D.    MCCARTHY,    Appellant,    against    ROBERT 
BONYNGE,  Respondent. 

(Decided  March  14th,  1884.) 

The  rate  of  compensation  at  which  an  official  stenographer  is  bound  to  fur- 
nish, with  reasonable  diligence,  copies  of  his  stenographic  notes  of  testi- 
mony or  other  proceedings,  being  fixed  by  statute,  an  agreement  to  pay 
a  greater  rate  for  furnishing  copies  more  expeditiously  than  would 
otherwise  be  done  cannot  be  upheld. 

APPEAL  from  a  judgment  of  the  City  Court  of  New- 
York  affirming  a  judgment  of  that  court  entered  upon  the 
verdict  of  a  jury. 

The  action  was  brought  to  recover  treble  damages  for 
alleged  excessive  fees  received  by  the  defendant  as  an  offi- 
cial stenographer,  for  a  copy  of  stenographic  notes  of  the 
testimony  in  a  cause  in  the  court  of  Over  and  Terminer.  At 
the  trial,  the  jury  found  a  verdict  for  defendant.  From  the 
judgment  entered  thereon,  plaintiff  appealed  to  the  General 
Term  of  the  City  Court,  which  affirmed  the  judgment ;  and 
from  this  decision  of  the  General  Term  plaintiff  appealed 
to  this  court. 

Edward  D.  McCarthy,  appellant,  in  person. 
Thomas  Allison,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  code  fixes  the 
compensation  of  official  stenographers  for  copies  of  their 
stenographic  notes  fully  written  out  of  testimony  or  other 
proceedings,  in  a  Court  of  Oyer  and  Terminer,  at  10  cents 
per  folio  (§  3311.)  It  also  provides  (§  86)  that  each  sten- 
ographer must  upon  request,  furnish  the  defendant  in  a 
criminal  cause  with  such  a  copy,  with  all  reasonable  dili- 
gence, upon  the  payment  to  him,  by  the  person  requiring 
the  same,  of  the  fees  allowed  by  law.  And  it  further  pro- 
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vides  (§  3280)  that  each  public  officer — and  the  stenogra- 
phers appointed  by  the  court,  come  under  that  head  (§  82) 
—  upon  whom  a  duty  is  expressly  imposed  by  law,  must 
execute  the  same  without  fee  or  reward,  except  where  a  fee 
or  compensation  is  expressly  allowed,  and  where  it  is 
allowed  by  law  for  any  service,  that  the  officer  shall  not 
charge  or  receive  a  greater  fee  or  reward  for  that  service 
than  is  so  allowed. 

The  defendant  testified  that  the  plaintiff  McCarthy  wanted 
the  minutes  by  the  following  day,  and  he  told  him  that  it  was 
an  impossibility ;  that  McCarthy  then  said :  "  Can  I  have 
them  by  Thursday?"  the  interview  being  on  Tuesday;  and 
the  defendant  replied:  "I  don't  know,  but  if  you  are  willing 
to  pay  the  usual  rates  of  reporting — 25  cents  a  folio — and  I 
employ  'amanuenses,' I  will  endeavor  to  get  them  out  for 
you.  The  code  allows  me  but  10  cents.  I  am  now  engaged 
in  getting  out  regular  work  and  I  cannot  stop  my  work  to 
get  these  out  for  you."  Whereupon  McCarthy  said  :  "I  will 
pay  25  a  folio  if  you  will  let  me  have  the  minutes  by  Thurs- 
day morning."  Whereupon  the  defendant  said :  "I  will  let 
you  have  the  minutes  on  Thursday,  if  you  will  give  me 
your  word  of  honor  that  you  will  pay  the  bill  when  the 
work  is  done  and  the  bill  is  presented ; "  and  McCarthy 
said,  "  I  do." 

The  agreement  to  pay  25  cents  per  folio  the  plaintiff  de- 
nied; alleging  that  what  he  agreed  to  do  was  to  be  personally 
responsible  for  the  payment  of  the  bill.  He  testified  that 
he  told  the  defendant  twice  that  he  would  pay  him  his  legal 
fees,  saying  that  so  far  as  he  was  concerned  it  was  a  work 
of  charity;  and  that  the  defendant  said  he  would  make  his 
bill  even  less  than  the  usual  charge. 

As  the  jury,  however,  rendered  a  verdict  for  the  defend- 
ant, we  must  assume  that  this  agreement  was  made,  to  pay 
15  cents  a  folio  more  than  the  law  allowed,  if  the  copy 
was  made  and  furnished,  as  it  was,  within  the  time  speci- 
fied; and  the  question  presented  in  the  case  is  a  question  of 
law,  whether  such  an  agreement  can  be  upheld.  1  think  it 
cannot.  It  has  been  held  in  certain  cases,  where  the  ser- 
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vice  is  not  one  which  the  public  officer  is  required  by  law 
to  perform,  nor  one  for  which  the  law  fixes  a  fee,  that  then 
the  officer  may  make  a  special  agreement  for  his  compensa- 
tion (Murtayh  v.  Connor,  15  Hun  488  ;  McKeon  v.  Horsfall, 
88  N.  Y.  429) ;  but  these  decisions  do  not  apply  to  the 
pi-esent  case,  for  here,  the  fee  which  a  stenographer  may 
charge  for  the  service  rendered  is  fixed  by  law.  It  is  a 
service  which  is  especially  imposed  upon  the  official  stenog- 
rapher by  statute,  and  one  for  the  performance  of  which  the 
statute  declares  he  shall  not  charge  or  receive  a  greater  fee 
or  reward  than  is  allowed  by  law.  The  ground  taken  in 
the  present  case  is  that  the  defendant  was  under  no  obliga- 
tion to  furnish  a  copy  of  the  minutes  of  the  testimony 
within  two  days  ;  that  he  is  required  by  the  statute  to  fur- 
nish it  only  "  with  reasonable  diligence,"  and  this  did  not 
require  him  to  employ  others,  and  to  work  at  night,  as  he 
did,  to  get  the  copy  made  out  within  the  time  required ; 
briefly,  that  what  he  did  was  not  imposed  upon  him  by  law; 
that  no  compensation  was  fixed  for  the  kind  of  service  he 
rendered  ;  and  that  he  had  a  right  to  make  an  agreement 
for  additional  compensation  for  such  a  service. 

The  answer  to  the  distinction  here  made  by  him  is  the 
decision  of  the  Court  of  Errors,  in  Hatch  v.  Mann  (15  Wend. 
44).  In  that  case,  Hatch  applied  to  Mann,  who  was  a  con- 
stable, to  arrest  a  debtor,  and  Mann,  upon  Hatch's  promise 
of  being  well  paid  for  doing  so,  emplo}Ted  another  person  to 
go  with  him  to  the  debtor's  house,  at  three  o'clock  in  the 
morning,  where  they  watched  until  daybreak,  and  by  that 
means  succeeded  in  arresting  the  debtor.  The  service  was 
proved  to  be  worth  .$1.75,  and  Hutch  refusing  to  pay  it, 
Mann,  the  constable,  sued  him  in  a  justice's  court,  and  recov- 
ered. This  judgment  was  affirmed,  upon  appeal  to  the  Com- 
mon Pleas  and  to  the  Supreme  Court  (Hatch  v.  Mann,  9 
Wend.  262),  but  was  reversed  in  the  Court  of  Errors 
(Raich  v.  Mann,  15  Wend.  262). 

The  affirmance  of  the  Supreme  Court  was  put  upon  the 
ground  that  the  arrest  of  the  debtor  was  understood  by 
both  parties  to  require  extraordinary  efforts  beyond  those 
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which  an  officer  was  strictly  bound  to  make,  or  which  could 
legally  be  required  from  him  ;  which  was  substantially  what 
the,  official  stenographer  sets  up  in  the  present  case.  The 
Supreme  Court  said  that,  as  the  plaintiff  watched  most  of 
the  night  and  finally  arrested  the  debtor,  there  was  a  good 
and  legal  consideration  for  the  promise  to  pay  what  this 
extra  service  was  worth  ;  but  the  Court  of  Errors  reversed 
the  judgment  of  the  Supreme  Court,  upon  the  express 
ground  that  this  reasoning  was  not  tenable  in  a  case  where 
the  compensation  is  fixed  by  law,  arid  that  such  an  argu- 
ment could  not  be  sustained. 

The  chancellor  said  that  the  framers  of  the  statute  were 
not  chargeable  with  the  absurdity  of  supposing  that  the 
compensation  prescribed  in  the  fee  bill  would  be  full  and 
adequate  to  the  officer  in  every  case  ;  but  to  prevent  extor- 
tion and  oppression  on  the  part  of  public  officers,  and  the 
interminable  litigation  which  would  necessarily  arise  if  the 
amount  of  their  compensation  or  the  value  of  their  services 
was  dependent  upon  the  circumstances  of  each  particular 
case,  a  specified  allowance  was  fixed  by  law,  which,  taking 
one  case  with  another,  was  deemed  a  fair  compensation  ; 
that  if  it  was  more  than  the  service  was  worth,  in  one  class  of 
cases,  the  officer  had  the  benefit  of  it,  and  therefore,  it  was 
reasonable  that  he  should  sustain  the  loss,  if,  in  other  cases, 
it  was  inadequate ;  that  the  cases  where  extra  allowances 
were  made  to  public  officers  were  cases  where  no  compensa- 
tion was  prescribed  by  statute  ;  that  the  service  performed 
by  Mann,  the  constable,  was  that  of  arresting  a  party  upon 
a  warrant,  and  though  he  went  in  the  night  time  to  do  it,  it 
was  still  a  part  of  the  same  service  for  which  a  specific 
allowance  was  fixed  by  law.  That  it  was  done  at  an  un- 
usual hour  would  not  warrant  the  constable  in  receiving  an 
extra  compensation  ;  and  that  the  court  could  not  sanction 
a  recovery  founded  upon  a  promise  to  make  a  special  com- 
pensation in  such  a  case.  It  was,  the  chancellor  said,  the 
settled  law  from  an  early  day  that  a  promise  to  pay  money 
to  a  public  officer  for  doing  that  which  the  law  would  not 
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suffer  him  to  take  any  money  for,  or  to  pay  more  than  was 
allowed  to  him  by  law  for  doing,  was  void,  however  freely 
and  voluntarily  it  might  appear  to  have  been  made  ;  and  he 
quotes  the  remark  from  Hawkins'  Pleas  of  the  Crown,  that 
"  if  such  promises  could  be"  sustained  the  people  would  be 
quickly  given  to  understand  how  kindly  such  promises 
would  be  taken  ;  and  happy  would  that  man  be  who  would 
have  his  business  done  without  them"  (1  Hawk.  P.  C. 
68  §  4). 

Senator  TRACY,  who  delivered  the  other  opinion  in  the 
case,  said  that  if  a  constable  for  making  extraordinary 
efforts  to  perform  an  ordinary  official  act  may  also  collect 
by  law  a  compensation  beyond  what  the  statute  allows  for 
the  act,  then  any  officer  may  do  the  same ;  and  chancellors 
and  judges  may  make  a  business  transaction  of  receiving 
gratuities,  as  Lord  Bacon  did,  for  expediting,  i.  e.,  making 
extraordinary  efforts  to  dispose  of  their  suits.  That  a  pub- 
lic officer  whose  fees  are  prescribed  by  law  may  maintain  an 
action  to  recover  an  additional  sum  promised  him  by  a  party 
for  doing  his  official  duty,  was,  he  said,  a  monstrous  propo- 
sition, fraught  with  every  kind  of  mischief;  and  the  pre- 
tense that  it  was  for  extra  services  would  cover  every 
conceivable  corruption  or  extortion. 

I  see  nothing  to  distinguish  this  decision  from  the  present 
case.  The  compensation  for  the  official  service  here,  as  in 
that  case,  was  fixed  by  law,  and  the  service  there,  in  the 
performance  of  the  official  act,  was,  as  in  this  case,  unusual, 
and  such  as  was  not  required  by  law.  The  inequality,  even, 
of  some  services  for  which  the  fixed  compensation  was  in- 
adequate and  of  others  where  it  was  more  than  the  value, 
did  not -exist,  for  here  the  service  was  the  same  in  each 
case,  and  being  in  part  mechanical,  the  legislature  fixed  a 
certain  sum  per  folio,  as  an  adequate  compensation  for  it. 

In  Murtagh  v.  Connor  (supra),  a  request  made  to  the 
sheriff  that  he  would  not  close  the  store  of  the  judgment 
debtor,  as  it  would  suspend  his  business,  but  that  he  would 
employ  a  person  to  take  charge  of  the  property,  for  whose 
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services  the  debtor  said  he  would  pay,  was  upheld,  on  the 
ground  that  the  sheriff,  by  reason  of  his  levy  or  authority, 
had  done  nothing  to  bring  about  such  an  agreement,  which 
was  made  at  the  suggestion  of  the  debtor,  and  assented  to 
by  the  officer,  because  it  was  essential  to  the  debtor's  inter- 
est. But  the  court,  in  upholding  the.  agreement  for  the 
reasons  given,  was  careful  to  say  that  the  exercise  of  such 
a  power  needed  to  be  closely  watched  and  carefully  guarded, 
in  order  to  prevent  it  from  being  made  a  device  for  the 
pecuniary  oppression  of  persons  who  may  be  brought 
within  the  exercise  of  official  authority. 

In  Downing  v.  Marshall  (37  N.  Y.  380),  it  is  held  that 
where  the  statute  contains  a  fee  bill,  the  court  has  no  au- 
thority to  add  items  for  services  not  authorized  by  statute ; 
and  in  the  Matter  of  Tinsley  (90  N.  Y.  231),  that  if  the 
stenographer's  compensation  was  regulated  by  statute,  such 
compensation  could  only  be  that  which  was  given  by  the 
statute. 

In  my  opinion,  the  statute  having  fixed  10  cents  a 
folio  as  the  rate  of  compensation  for  copies  which  the  offi- 
cial stenographer  is  bound  to  furnish  with  reasonable 
diligence,  agreements  to  pay  a  greater  rate  of  compensa- 
tion for  furnishing  copies  more  expeditiously  than  would 
otherwise  be  done,  cannot  be  upheld,  as  to  do  so  would  let 
in  the  mischief  and  abuses  referred  to  in  the  cases  above 
quoted.  Those  who  paid  the  extra  compensation  would  get 
their  copies  expeditiously,  whilst  those  who  did  not  would 
have  to  wait;  for  it  is  significant  that  the  defendant  says  in 
his  testimony  that  he  said  to  the  plaintiff,  "  If  you  are  will- 
ing to  pay  the  usual  rates  of  reporting — 25  cents  a  folio — 
and  I  employ  'amanuenses,'  I  will  endeavor  to  get  them 
out  for  you.  The  code  allows  .me  but  10  cents."  The 
"  usual  rates  "  of  reporting  are  here  referred  to  as  contra- 
distinguished from  the  lawful  rates  by  a  stenographer  who 
is  a  public  officer,  and  who,  in  addition  to  his  salary,  is  enti- 
tled to  charge  the  parties  requiring  this  particular  kind  of 
service  a  compensation  which  is  fixed  by  law. 

The  judgment  should  be  reversed,  upon  the  authorities 
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cited,  and  a  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 

BEACH,  J.,  concurred. 
LARREMORE,  J.,  dissented. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event.* 


In  the  Matter  of  the  Petition  of  MARTIX  T.  McMAHON,  as 
Receiver  of  Taxes,  Respondent,  to  enforce  the  Payment 
of  the  Tax  for  Personal  Property  imposed  upon  FRANCIS 
A.  PALMER,  Appellant. 

(Decided  March  14th,  1884.) 

The  requirement  of  the  Act  of  April  14th,  1859  (L.  1859  c.  302),  that  in 
making  the  assessment  of  taxable  property  in  the  City  of  New  York,  the 
deputy  tax  commissioners  shall  personally  examine  such  property,  re- 
lates to  real  property  only,  and  not  to  personal  property. 

The  oath  required  by  that  act  to  "  the  annual  record  of  the  assessed 
valuation  of  real  and  personal  estate,"  directed  to  be  "open  for  examina- 
tion and  correction  from  the  second  Monday  in  January,"  is  not  pre- 
mature because  made  before  that  day,  if  the  record  is  complete  at  the 
time. 

The  assessment  of  shares  in  a  national  banking  association  under  chapter 
596  of  the  Laws  of  1880  is  properly  made,  in  the  City  of  New  York,  in  a 
list  separate  from  the  books  in  which  other  personal  property  is  assesse  I, 
since  the  statute  requires  such  shares  to  be  taxed  in  the  ward  where  the 
bank  is  located,  while  the  assessment  of  all  other  personal  property  in 
the  city  is  to  be  entered  in  books  in  alphabetical  order. 

In  the  assessment  of  such  shares  no  reduction  of  a  proportionate  part  rep- 
resenting investment  of  capital  by  the  bank  in  United  States  bonds 
exempt  from  taxation  is  required. 

The  restriction  upon  taxation  of  such  shares,  that  "  the  taxation  shall -not 
be  at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens,"  is  not  infringed  because  shares  of  corpora- 
tions other  than  banks  can  be  taxed. 

*  The  judgment  entered  upon  this  decision  was  affirmed  by  the  Court 
of  Appeals  March  2d,  1886. 
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APPEAL  from  an  order  of  this  court  imposing  a  fine  for 
misconduct  in  neglecting  to  pay  a  tax  for  personal  pro- 
perty. 

The  facts  are  stated  in  the  opinion.  The  decision  of  the 
judge  at  special  term,  referred  to  in  the  following  opinion, 
is  reported  in  11  Daly  214. 

Wm.  Hildreth  Field,  for  appellant. 
J3.  Henry  Lacombe,  for  respondent. 

BEACH,  J. — The  objection  that  this  proceeding  is  the 
first  opportunity  appellant  has  had  to  correct  the  assess- 
ment arid  taxation  of  his  bank  stock  is  answered  satisfac- 
torily by  the  learned  justice  in  the  court  below.  The  fact 
of  his  having  appeared  and  obtained  a  reduction  is  con- 
clusive. 

The  personal  examination  to  be  made  by  the  deputy  tax 
commissioners  relates  to  real  property,  and  not  to  personal 
estate  (L.  1859  c.  302).  With  respect  to  the  latter,  they 
are  required  to  furnish  such  information  in  detail  as  may 
be  called  for  by  the  commissioners.  There  can  be  no  per- 
sonal examination  by  the  officials  in  the  absence  of  any  power 
to  coerce  its  exhibition  or  even  interrogate  the  owner. 

-The  oath  to  the  annual  record  here  involved  was  made 
by  the  deputy  tax  commissioner  on  the  8th  day  of  January, 
1881.  There  is  no  reason,  the  record  being  complete,  why 
it  should  have  been  postponed  to  the  10th  of  January. 
The  record  must  be  ready  for  public  examination  and  cor- 
rection on  and  after  the  second  Monday  (the  10th)  of 
January,  but  may  be  completed  in  any  of  its  parts  and 
verified  before  as  well  as  on  that  date.  In  West/all  v. 
Preston  (49  N.  Y.  349)  the  premature  verification  was  of 
the  assessment  roll  before  the  time  of  its  correction  had 
expired.  This  made  the  affidavit  a  nullity,  and  there  was 
no  completed  assessment  roll  whereon  to  base  the  tax. 

The  shareholders'  list  for  assessment  of  tax  being  in  a 
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separate  book,  does  not  render  the  assessment  void  (Foster 
v.  Van  Wyck,  2  Abb.  Ct.  App.  Dec.  167).  The  different 
method,  under  'the  statute,  of  preparing  the  rolls  for  the 
taxation  of  personal  estate  in  this  city,  from  the  one  applic- 
able to  the  rest  of  the  state,  is  explained  by  the  learned 
justice  who  presided  at  special  term,  and  shows  the  neces- 
sity for  an  additional  ward  roll,  to  assess  bank  shares,  to 
comply  with  the  law  requiring  this  class  of  property  to  be 
taxed  in  the  ward  where  the  bank  is  located  (L.  1880  c. 
596  §  3). 

The  objection  that  there  should  have  been  a  reduction 
in  the  assessment  of  the  proportionate  part  representing  the 
investment  of  capital  by  the  bank  in  government  bonds, 
was  considered  and  overruled  in  Van  Allen  v.  The  Assessors 
(3  Wall.  573),  and  The  People  v.  The  Commissioners  (4  Wall. 
244). 

It  is  difficult  to  cite  illustrations  from  the  different  kinds 
of  personal  property,  indicating  the  distinction  between 
corporate  shares  and  corporate  capital.  Nevertheless  the 
difference  is  apparent  to  the  mental  vision.  The  shares  are 
held,  bought  and  sold  at  pleasure.  Their  value  is  decreased 
or  lessened  by  factors  not  directly  affecting  the  capital.  If 
the  corporation  pays  dividends  the  stock  appreciates,  if  not 
it  declines.  Share  value  depends  upon  the  successful  or 
unsuccessful  use  of  capital  and  business  management. 
Were  there  no  difference  between  stock  and  capital,  the 
valuation  of  the  former  would  depend  solely  upon  the  in- 
crease or  decrease  of  the  latter.  The  value  of  any  suc- 
cessful business  may  be  far  in  excess  of  the  capital  invested, 
and  the  holder  of  corporate  stock  shares,  possesses  more 
than  the  right  to  a  proportionate  part  of  the  corporate  cap- 
ital, i.  e.  his  quota  of  profit. 

Shares  of  corporations  other  than  banks  not  being  taxed, 
is  no  infringement  of  the  restriction  limiting  the  taxation 
of  this  property  at  no  greater  rate  than  is  assessed  upon 
moneyed  capital  in  the  hands  of  individual  citizens.  It  is 
not  exemption  of  other  corporate  shares  which  is  repugnant 
to  the  text  of  this  provision,  but  unjust  discrimination 
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against  bank  shares,  compared  with  other  moneyed  capital 
subject  to  taxation.  In  The  People  v.  Commissioners 
(supra),  the  court  say,  "  The  answer  is,  that  upon  a  true 
construction  of  this  clause  of  the  act,  the  meaning  and 
intent  of  the  law-makers  were  that  the  rate  of  taxation  of 
the  shares  should  be  the  same  or  not  greater  than  upon  the 
moneyed  capital  of  the  individual  citizen,  which  is  subject 
or  liable  to  taxation.  That  is,  no  greater  proportion  or  per- 
centage of  tax  in  the  valuation  of  the  shares  should  be 
levied,  than  upon  other  moneyed  taxable  capital  in  the 
hands  of  the  citizens." 

The  other  positions  taken  by  the  appellant  have  either 
been  satisfactorily  answered  in  the  court  below,  or  have 
not  appeared  to  me  in  sufficient  doubt  to  need  extended 
consideration. 

The  order  should  be  affirmed,  with  costs  and  disburse- 
ments. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Order  affirmed,  with  costs. 


PATRICK  J.  McPniLLiPS,  as  Administrator  of  the  Estate 
of  John  B.  McPhillips,  deceased,  Respondent,  against 
THE  NEW  YOIIK,  NEW  HAVEN  AND  HARTFORD  RAIL- 
ROAD COMPANY,  Appellant. 

(Decided  March  14th,  1884.) 

At  the  trial  of  an  action  against  a  railroad  company  for  damages  for  negli- 
gently causing  the  death  of  plaintiff's  intestate,  he  having  been  struck 
by  one  of  defendant's  trains  while  crossing  the  track,  it  appeared  from 
the  evidence  on  behalf  of  plaintiff  that  the  deceased,  having  crossed  the 
track,  turned  back  to  re-cross  it,  when  the  train  was  in  plain  view,  dis- 
tant about  400  feet,  and  he  must  have  seen  it  had  he  looked ;  that  either  he 
caught  his  foot  in  or  near  the  rails  or  he  stumble.1,  and  fell,  was  struck 
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by  the  engine  and  killed.  Held,  that  such  attempt  to  re-cross  was  negli- 
gence on  his  part,  whether  he  could  or  could  not  have  crossed  in  safety 
had  he  not  been  delayed  by  catching  his  foot  or  stumbling;  and  that  a 
motion  to  dismiss  the  complaint  on  the  ground  of  his  contributory  negli- 
gence should  have  been  granted. 

Evidence  that  a  guard  rail  at  the  crossing  was  3J  inches  from  the  track 
rail,  while  2J  inches  would  amply  accommodate  the  passage  of  defend- 
ant's engines,  does  not  establish  negligent  construction  rendering  de- 
fendant liable  for  such  damages,  in  the  absence  of  proof  of  a  different 
condition  at  other  crossings,  and  of  proof  as  to  whether  the  deceased 
caught  his  foot  between  the  guard  and  main  rail. 

Evidence  on  the  part  of  plaintiff  that  flagmen  were  kept  by  defendant  at 
other  crossings  than  the  one  where  the  accident  occurred  is  not  admissi- 
ble in  such  an  action. 


APPEAL  from  a  judgment  of  this  court  entered  on  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

On  May  2d,  1881,  about  noon,  the  plaintiff's  intestate,  a 
bright  boy  twelve  years  old,  with  two  companions,  crossed 
the  double  tracks  of  the  New  York  and  Harlem  Railroad 
used  by  the  defendant,  from  the  east  to  the  west  side.  The 
point  of  crossing  was  near  the  end  of  One  Hundred  and 
Sixty-ninth  Street,  which  is  not  open  west  of  the  track. 
The  crossing  was  partially  planked  and  provided  with  guard 
rails,  and  had  been  long  used  by  wagons  and  pedestrians. 
When  the  three  boys  were  west  of  the  tracks,  intestate  saw 
his  younger  brothers  following  and  on  or  near  the  east  line 
of  rails.  He  re-crossed  to  the  east  to  drive  them  back. 
Having  done  so  he  started  on  a  run  westward  to  rejoin  his 
companions.  The  defendant's  train  was  then  in  plain  sight, 
about  four  hundred  feet  away,  running  twenty-five  miles  an 
hour.  Evidence  was  given  tending  to  show  that  intestate's 
foot  was  caught  in  or  near  the  west  rail  of  the  east  track, 
but  how  does  not  appear.  He  could  not  free  his  foot,  and 
was  killed  by  the  train.  The  plaintiff  having  shown  the 
absence  of  a  flagman,  was  allowed  under  exception  to  show 
the  presence  of  a  flagman  at  Morrisania  and  Tremont 
crossings. 

At  the  close  of  plaintiffs  proof,  and  of  the  evidence, 
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motions  were  made  to  dismiss  the  complaint  and  denied,  the 
defendant  excepting.  There  was  no  evidence  of  any  negli- 
gence in  the  management  of  the  train.  The  jury  rendered 
a  verdict  for  the  plaintiff,  and  specially  found  the  injury 
caused  by  improper  or  defective  construction  or  condition 
of  the  railroad  tracks  and  the  crossing.  A  motion  by  de- 
fendant for  a  new  trial  was  denied,  and  judgment  for  plaint- 
iff was  entered  on  the  verdict.  From  the  judgment  and 
the  order  denying  the  motion  for  a  new  trial  defendant 
appealed. 

Martin  J.  Keogh,  for  appellant. 
D.  M.  Porter,  for  respondent. 

BEACH,  J. — [After  stating  the  facts  as  above.] — For  at 
least  two  reasons,  I  am  of  opinion  the  motion  to  dismiss  the 
complaint  should  have  been  granted.  It  appears  from 
plaintiffs  case  that  the  train  was  in  plain  view,  and  distant 
about  four  hundred  feet,  when  the  deceased  turned  to  re- 
cross  the  track.  He  was  then  nearly  if  not  quite  across 
the  east  line  of  rails,  and  a  step  at  most  would  have  placed 
him  in  safety.  Instead  of  taking  it,  he  turns  and  runs 
quickly  back,  directly  in  front  of  an  advancing  train  he 
must  have  seen.  This  was  negligence.  Whether  or  not  he 
could  have  crossed  in  safety  had  he  not  been  delayed  by 
catching  his  foot  or  stumbling,  cannot  affect  this  conclusion. 
His  negligent  act  was  the  attempt  to  cross,  with  an  advanc- 
ing train  but  a  short  distance  away,  and  in  plain  sight. 
From  the  evidence,  he  must  have  seen  it,  bat  if  not,  he 
failed  in  his  duty  to  look  (  Wendell  v.  New  York  Central  £c. 
R.  R.  Co.,  91  N.  Y.  420).  In  that  case  the  court  say: 
"Under  the  circumstances  we  think  he  was  negligent  either 
in  going  upon  the  track  without  looking  to  see  whether  a 
train  was  coming  or  not,  or  if  he  did  look  and  see  it,  in 
doing  so  while  it  was  in  such  dangerous  proximity.  The 
exercise  of  active  vigilance  under  such  circumstances  was 
a  duty  which  the  law  imposes  upon  every  person  who  at- 
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tempts  to  cross  a  railroad  track.  He  should  not  be  per- 
mitted to  make  close  calculations  to  determine  whether  he 
can  safely  pass  in  front  of  an  approaching  body,  and  when 
the  experiment  has  failed,  charge  the  consequences  of  his 
mistake  upon  the  owner  of  the  colliding  vehicle  or  property." 
The  fact  of  contributory  negligence  in  this  class  of  cases 
must  be  decided  upon  the  evidence  relating  to  the  time  when 
the  action  of  the  party  charged  therewith  is  first  taken  and 
not  upon  what  may  happen  after  the  attempt  is  initiated. 
It  clearly  appears,  the  intestate  started  to  cross  the  track 
with  the  advancing  train  in  plain  view.  Plaintiffs  witness 
Aiken  says  that  when  he  turned  to  cross  over,  the  train 
was  at  the  third  or  fourth  telegraph  pole,  at  the  most  less 
than  four  hundred  feet  distant.  The  changing  statements 
of  this  witness  make  clear  comprehension  of  his  testimony 
extremely  difficult.  On  his  cross-examination  he  says,  the 
train  was  at  about  the  fourth  telegraph  pole  when  intestate 
started  to  cross  from  west  to  east;  again  says  he  don't 
remember  where  the  train  then  was,  and  directly  after,  that 
the  train  was  then  coming  from  Morrisania  station  and 
believes  intestate  looked  down  towards  it  before  he  crossed. 
But  when  he  turned  to  cross  from  east  to  west,  the  witness 
repeats  the  fact  of  the  cars  being  in  view.  Another  of 
plaintiff's  witnesses,  McPhilips,  a  younger  brother  of  de- 
ceased, and  who  remained  east  of  the  railway,  thus  testifies: 
"Just  as  soon  as  I  heard  the  whistle  blow  I  ran  over  and  got 
on  the  fence,  to  see  the  train  pass,  and  my  brother  Johnny 
pushed  my  other  two  brothers  off  the  track,  and  went  to 
run  back  and  he  caught  his  foot  in  the  track  and  he  tried 
to  get  his  foot  up  and  he  couldn't  do  it; "  and  again :  "  After 
the  train  whistled  John  stood  there  and  pushed  away  the 
boys  and  the  train  was  coming  up  all  the  time.  I  saw  the 
train  distinctly.  He  then  turned  around  to  run  back." 
This  witness  says  the  train  was  in  sight  when  his  brother 
started  from  west  to  east.  It  should  be  added  that  trains 
are  in  full  view  from  the  crossing  at  Morrisania  station 
eleven  hundred  and  seventy-five  feet  Jtway.  Tins  is  sub- 
stantially the  evidence  of  the  only  witnesses  of  the  acci- 
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dent  sworn  on  plaintiff's  behalf.  The  conclusion  is  irre- 
sistible of  the  intestate  having  started  to  re-cross  from  east 
to  west  in  front  of  an  advancing  train,  about  three  hundred 
and  eighty-five  feet  away.  No  sane  minds  can  differ  upon 
the  entire  absence  of  proof  either  direct  or  circumstantially 
inferable  showing  in  any  degree  the  absence  of  negligence 
at  the  inception  of  the  intestate's  attempt  to  cross.  Whether 
or  not  he  afterwards  caught  his  foot  between  rails  unskill- 
fully  laid,  or  stumbled,  and  fell,  makes  no  difference. 

The  plaintiff  claims  the  negligent  construction,  because 
a  guard  rail  at  crossing  was  three  and  one  quarter  inches 
from  the  track  rail  instead  of  two  and  one  quarter  inches. 
And  this  is  based  upon  a  theory  advanced  by  two  expert 
witnesses,  that  the  lesser  distance  would  amply  accommo- 
date the  passage  of  defendant's  engines.  This  contention- 1 
imagine  is  founded  upon  the  case  of  Payne  v.  The  Troy 
$  Boston  R.  R.  Go.  (83  N.  Y.  572).  Its  weakness  here  con- 
sists in  the  absence  of  any  proof  that  three  and  one  quarter 
inches  denotes  negligent  construction,  from  a  different  con- 
dition at  other  crossings  on  defendant's  railway  or  on  other 
railways.  The  fact  of  engine  wheels  requiring  but  two  and 
one  quarter  inches  of  space  is  not  the  test  of  negligent 
arrangement.  The  question  is  whether  or  not  the  rail  was 
laid  with  reasonable  care  for  the  passage  of  the  public  over 
the  crossing.  Upon  this  point  the  plaintiff's  case  is  barren 
of  proof.  It  does  appear  that  intestate  caught  his  foot  in 
the  rail  or  track,  but  whether  between  the  guard  and  main 
rail,  or  in  some  other  way  is  very  doubtful.  Argumenta- 
tively  it  is  difficult  to  understand  how  the  foot  of  a  boy 
twelve  years  old  could  be  caught  in  an  opening  of  three 
and  one  quarter  or  one  half  inches,  when  crossing  at  right 
angles. 

For  these  reasons,  without  discussing  the  questions  of  the 
crossing  being  a  highway,  or  the  defendant's  legal  position 
from  the  roadway  being  the  property  of  another  corpora- 
tion, I  am  of  opinion  the  learned  judge  at  trial  should  have 
granted  the  motion  to  dismiss  the  complaint. 

There  is  also  one  exception  well  taken.  The  plaintiff's 
VOL.  xn. — 24 
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counsel  asked  a  witness  if  a  flagman  was  kept  at  this  cross- 
ing, and  then  if  one  was  kept  above.  To  the  latter  question 
objection  was  made,  overruled  and  exception  taken.  The 
witness  answered:  "They  kept  one  above  and  one  below. 
They  kept  one  at  Tremont  crossing  and  at  Morrisania 
crossing  but  here  they  have  none  at  169th  Street."  This 
subject  was  wholly  irrelevant  and  the  fact  proven  incompe- 
tent (Beiseigel  v.  New  York  Central  E.  R.  Co.,  40  N.  Y.  9). 
It  would  have  influenced  the  jury  upon  the  point  of  defend- 
ant's negligence,  and  possibly  the  damages  awarded.  It  is 
true  no  negligence  in  defendant's  management  of  the  train 
was  shown,  and  the  jury  found  the  injury  was  caused  by 
improper  and  defective  construction.  But  the  court  should 
be  correct  in  its  ruling  in  these  cases,  upon  the  admission 
of  evidence,  which  must  affect  the  minds  of  a  jury,  although 
a  special  finding  may  render  it  apparently  harmless.  The 
effect  produced  may  bring  injustice  by  an  increased  verdict. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  event. 

LARREMORE  and  J.  F.  DALY,  JJ.  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


FANNIE  ROOSEVELT,  Appellant,  against  Lours  DREYER, 
Respondent. 

(Decided  March  14th,  1884.) 

After  the  enactment  of  the  law  of  1883  concerning  pawnbrokers  (L.  1883, 
c.  339),  which  required  every  pawnbroker  to  deliver  to  the  person  pawn- 
ing any  goods,  &c.,  a  memorandum  or  note  containing  the  substance  of 
the  entry  to  be  made  in  his  book,  also  required  by  the  act,  defendant,  a 
pawnbroker,  upon  making  a  loan  on  pawn  of  an  article  belonging  to 
plaintiff,  gave  a  memorandum  or  certificate  which  did  not  comply  with 
the  law,  and  which  showed  upon  its  face  that  the  loan  was  usurious.  In 
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an  action  brought  by  plaintiff  to  recover  from  defendant  the  value  of 
the  property  :  Held,  that  oral  evidence  of  an  agreement  made  at  the 
time  of  the  loan  that  only  legal  interest  was  to  be  charged,  was  admis- 
sible on  behalf  of  the  defendant,  since  the  statute  did  not  declare  that  no 
loan  should  be  valid  unless  the  memorandum  or  note  required  was  given, 
or  otherwise  make  it  the  only  evidence  of  the  loan,  and  the  rule  exclud- 
ing parol  evidence  varying  a  writing  did  not  apply,  the  memorandum  not 
being  a  valid  instrument ;  but  that  the  evidence  introduced  for  that  pur- 
pose was  insufficient  to  sustain  a  judgment  in  his  favor,  the  explanation 
given  being  unsatisfactory,  and  not  corroborated  by  the  production  of 
the  contemporaneous  entry  in  his  book  required  by  the  statute,  and  in 
some  points  contradicted  by  testimony  of  other  witnesses. 

APPEAL  from  the  judgment  of  a  district  court  in  the 
City  of  New  York. 

The  facts  are  stated  in  the  opinion. 
A.  Kling,  for  appellant. 
H.  Joseph,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — This  is  an  action  to 
recover  from  the  defendant,  who  is  a  pawnbroker,  the  value 
of  an  article  of  apparel  called  a  dolman,  on  which  he  had 
advanced  the  sum  of  $145,  upon,  as  alleged  by  the  plaintiff, 
a  usurious  agreement  to  receive  for  the  loan  interest  at  the 
rate  of  25  per  cent,  per  annum,  the  statute  allowing  pawn- 
brokers to  charge  upon  loans  over  $100  but  18  per  cent. 
It  is  provided  b}r  the  general  act  respecting  pawnbrokers 
(L.  1883  c.  339  p.  508),  among  other  things  (§  4),  that 
every  pawnbroker  shall  keep  a  book  in  which  shall  be  fairly 
written,  at  the  time  of  the  loan,  an  account  of  the  goods 
and  things  pledged,  the  amount  of  money  loaned  thereon, 
the  time  of  pledging  the  same,  the  rate  of  interest  to  be 
paid  on  the  loan,  and  the  name  and  residence  of  the  person 
pledging,  and  that  he  shall,  at  the  time  of  the  loan,  deliver 
to  the  person  pledging,  &c.,  a  memorandum  or  note  signed 
by  him,  containing  the  substance  of  the  entries  required  to 
be  made  by  him  in  his  book.  This  act  further  provides  that 
no  pawnbroker  shall  ask  or  receive  a  greater  rate  of  interest 
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than  36  per  cent,  per  annum  upon  any  loan  not  exceeding 
$100,  or  18  per  cent,  upon  loans  exceeding  that  amount. 
The  act  was  passed  the  30th  of  April,  1883,  and  as  the  loan 
was  made  on  the  13th  of  June,  1883,  the  defendant  was 
bound  to  comply  with  the  pi'ovision  of  the  act. 

The  article  pawned  belonged  to  the  plaintiff,  and  was 
pledged  in  her  name  by  a  Mrs.  Richards,  to  enable  the 
plaintiff,  as  Mrs.  Richards  testified,  to  pay  money  due  by  the 
plaintiff  to  her.  At  the  time  of  the  loan  a  certificate  or 
memorandum,  partly  printed  and  partly  written,  was  given 
by  the  defendant  to  Mrs.  Richards,  containing  the  date  of 
the  loan,  a  description  of  the  article,  the  names  of  the  defend- 
ant and  the  plaintiff,  the  amount  of  the  loan — $145 — and  a 
statement  that  that  amount  was  loaned  for  one  year  at  25 
per  cent,  per  annum,  and  that  $2  was  to  be  charged  for  the 
safe  keeping  of  the  article.  This  certificate  was  not  signed 
\)y  the  pawnbroker,  as  the  statute  requires.  The  defend- 
ant's name,  "L.  Dreyer,"  was  merely  printed  at  the  head  of 
it,  with  85  Division  Street  beneath  it ;  the  surname  only  of 
the  party  pledging  (the  plaintiff)  was  given,  her  residence 
was  not  specified,  as  the  law  requires,  and  the  rate  of  in- 
terest was  stilted  to  be  25  per  cent,  per  annum. 

The  certificate  or  memorandum,  therefore,  not  only 
failed  to  comply  with  the  law,  but  it  showed,  upon  its  face, 
from  the  rate  of  interest  charged,  that  the  transaction  was 
usurious. 

The  testimony  produced  by  the  plaintiff  was  to  the  effect 
that  she,  and  a  person  sent  with  her  by  her  lawyer,  de- 
manded the  article  of  the  defendant,  tendering  him  the 
amount  advanced — $145,  with  18  per  cent,  interest,  but 
that  the  defendant  refused  to  deliver  it,  demanding  30  per 
cent.,  and  $2  for  taking  care  of  the  article,  which  demand 
and  tender  the  defendant  denied.  He  denied,  also,  having 
demanded  30  per  cent.  He  testified  that  after  the  article 
was  shown,  he  told  the  plaintiff  that  Mrs.  Richards  said  she 
would  pay  $2  for  extra  care  in  keeping  it  (the  article  being 
a  fur  sack,  or  cloak),  but  that  if  the  plaintiff  was  not  will- 
ing to  pay  the  $2  when  she  came  to  take  the  article  out,  he 
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would  drop  the  $2,  and  that  the  gentleman  with  her  said 
that  the  plaintiff  and  her  husband  would  call  the  next  day, 
when  they  left  without  tendering  or  offering  any  money. 

As  the  certificate  showed  upon  its  face  that  the  contract 
was  usurious,  the  defendant  introduced  oral  testimony  to 
show  that  the  understanding  was,  at  the  time  of  the  loan 
and  the  giving  of  the  certificate,  that  legal  interest  only 
was  to  be  charged  ;  that  the  old  printed  certificate  had  been 
used  because  the  defendant  had  not  yet  got  a  new  one 
printed,  in  conformity  with  the  recently  enacted  statute ; 
that  Mrs.  Richards  asked  him  upon  receiving  the  certificate 
whether  he  meant  to  charge  25  per  cent.,  and  he  told  her 
that  he  charged  the  legal  interest ;  that  he  could  not  get 
the  certificates  printed  for  each  pledge  ;  that  the  one  given 
was  an  old  ticket;  and  that,  when  she  came  to  take  out  the 
article,  there  would  be  no  difficulty  about  the  interest; 
which  statement  Mrs.  Richards,  who  was  examined  as  a 
witness,  corroborated.  This  testimony  was  objected  to  by 
the  plaintiff,  on  the  ground  that,  the  contract  being  in  writ- 
ing, oral  testimony  could  not  be  given  to  show  that  the  rate 
of  interest  was  different  from  the  amount  stated  in  the 
printed  and  written  memorandum  or  certificate  ;  that  the 
statute  made  the  memorandum  required  by  it  the  written 
evidence  of  the  contract,  and  that  oral  evidence  should  not 
be  allowed  to  vary  or  alter  it. 

The  statute  does  not  declare  that  no  loan  by  a  pawn- 
broker shall  be  valid,  unless  the  memorandum  or  note  is 
given  provided  for  by  the  fourth  section.  The  plaintiff 
argues  that  the  note  or  memorandum  in  writing  required 
by  the  statute  is  analogous  in  its  effect  to  the  provision  of 
the  Statute  of  Frauds,  requiring  a  note  or  memorandum  ;  but 
the  Statute  of  Frauds  declares  that  the  agreement  or  con- 
tract shall  be  void,  without  the  note  or  memorandum  ;  and 
there  is  no  such  provision  in  this  statute.  The  eleventh 
section  provides  that  the  mayor  shall  have  full  power  and 
authority  to  impose  fines  and  penalties  of  not  less  than  $25 
nor  more  than  §100  upon  persons  offending  against  any  of 
the  previous  provisions  of  the  act,  and  to  suspend  his  or 
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her  license  until  the  fine  is  paid,  and  the  incurring  of  this 
penalty  appears  to  be  the  only  effect  of  omitting  to  give  a 
certificate  containing  the  details  required  by  the  statute. 
We  would  not  consequently  be  warranted  in  holding  that 
the  only  evidence  that  can  be  given  of  the  contract  is  the 
memorandum  provided  for  by  the  statute.  Nor  was  oral 
evidence  of  the  understanding  between  the  parties,  at  the 
time  of  the  loan,  that  it  was  the  legal  rate  of  interest  that 
was  to  be  charged,  and  not  the  25  per  cent,  printed  upon 
the  certificate,  any  violation  of  the  rule  that  parol  contem- 
poraneous evidence  is  inadmissible  to  contradict  or  vary  the 
terms  of  a  written  instrument.  That  rule  applies  only  in 
the  case  of  a  valid  written  instrument.  It  assumes  that  the 
instrument  has  a  legal  existence  and  is  valid ;  that  the  ver- 
bal contract  has  been  merged  in  a  valid  written  one,  for,  as 
it  has  been  said,  it  is  in  virtue  of  its  superior  obligation  that 
a  written  contract  has  the  effect  of  extinguishing  the  ver- 
bal contract  upon  which  it  is  founded  ;  and  of  course,  where 
it  has  no  obligation  whatever,  it  can  have  no  such  effect 
(Cowen  &  Hill's  Notes  to  Phillipps'  Evidence,  Part  II.  603, 
612,  notes  295  and  304,  and  the  cases  there  cited;  Story  on 
Contracts,  §  669  ;  1  Greenleaf  on  Evidence,  §  275  ;  Lear  v. 
Yarnd,  3  Marsh.  [Ky.]  421 ;  Boorman  v.  Jenkins,  12  Wend. 
573). 

This  was  the  case  here.  The  written  instrument  imposed 
no  obligation,  for  it  was  absolutely  void.  It  was  competent 
therefore  for  the  defendant  to  show  by  oral  testimony  that 
the  $145  was  loaned  on  the  dolman  at  the  legal  rate  of 
interest ;  that  that  was  the  understanding  between  Mrs. 
Richards  and  himself  when  the  memorandum  or  certificate 
was  given  to  her,  and  to  explain  how  it  was  that  a  certifi- 
cate was  given  with  25  per  cent,  printed  upon  it,  instead  of 
18  per  cent.  Even  where  a  contract  was  usurious  in  its 
inception  it  is  competent  to  show  that  the  parties  by  a  sub- 
sequent agreement  changed  it  into  a  valid  contract  at  the 
legal  rate  of  interest  {DeWolf  v.  Johnson,  10  Wheat.  367; 
.Barnes  v.  Hedley,  2  Taunt.  184;  Wright  v.  Wheeler,  1 
Camp.  165,  note). 
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I  think,  however,  that  this  judgment  should  be  reversed 
on  the  insufficiency  of  the  evidence  given  by  the  defendant 
to  overcome  the  effect  of  what  was  contained  in  the  written 
and  printed  memorandum.  The  explanation  he  gave  was 
suspicious,  and  called  for  the  production  to  substantiate  it 
of  contemporaneous  evidence,  which  was  in  his  possession, 
and  which  should  have  been  produced ;  that  is,  his  book,  in 
which,  by  the  statute,  he  is  required  to  enter  the  details 
that  he  is  also  required  substantially  to  embody  in  the  mem- 
orandum or  note  to  be  given  to  the  person  pledging.  If  the 
rate  of  interest  as  given  in  the  book  was  18  per  cent.,  which 
was  the  lawful  rate,  it  is  singular  that  the  book  was  not  at 
least  offered  as  a  contemporaneous  record  in  writing,  cor- 
roborating the  oral  testimony.  The  entry  there  may  have 
been  the  same  as  in  the  memorandum ;  and  if  such  was  the 
fact,  very  little  weight  could  be  given  to  the  explanation  he 
offered. 

The  explanation  was  not,  upon  its  face,  satisfactory.  A 
month  and  a  half  had  elapsed  since  the  enactment  of  the 
statute  for  the  general  regulation  of  pawnbrokers ;  and  why 
he  had  no  tickets  printed  during  that  period,  with  the  law- 
ful rate  of  interest  upon  them,  but  continued  to  use  the  old 
tickets,  with  25  per  cent,  printed  upon  them,  is  in  no  way 
explained;  or  why,  when  his  attention  was  called  to  the 
fact  by  Mrs.  Richards  asking,  "  Do  you  charge  that  much 
for  interest?"  he  made  no  correction  in  the  voucher,  which 
could  easily  have  been  done  with  a  pen,  by  erasing  the 
words  "  twenty-five  "  and  inserting  "  eighteen,"  but,  on 
the  contrary,  gave  her  the  voucher  to  be  given  to  another 
person — the  plaintiff — having  upon  it  the  statement  that  the 
rate  of  interest  was  to  be  25  per  cent. 

Not  only  was  this  suspicious,  but  he  was  contradicted,  not 
only  by  the  plaintiff  and  the  person  who  attended  her,  but 
by  the  officer  who  arrested  Mrs.  Richards  on  a  charge  of 
larceny,  who  testified  that  the  defendant  told  him  that  a 
gentleman  of  the  same  name  as  the  plaintiff  called  at  his 
place,  pulled  out  a  handful  of  bills,  and  he  thought  they 
were  going  to  take  the  article  out,  whereas  the  defendant 


376  COURT  OF  COMMON  PLEAS. 

Roosevelt  v.  Dreyer. 

testified  positively  that  no  money  was  produced.  When 
asked  if  he  did  not  know  that  there  had  been  a  change  in 
the  pawnbroker's  law  in  April,  his  answers  were  evasive  ; 
first  that  he  heard  that  there  had  been  some  change  made, 
and  afterwards  that  he  thought  he  was  still  under  the  old 
ordinance.  On  the  ticket  there  is  a  charge  of  $2  for  the 
safe  keeping  of  the  article,  which,  he  says,  Mrs.  Richards 
agreed  to.  The  only  safe  keeping,  it  would  seem,  as  it  was 
fur,  was  to  put  camphor  in  it,  to  preserve  it  from  moths ; 
and  yet  the  ticket  expressly  provides  that  he  is  not  ac- 
countable for  damage  by  fire,  water,  robbery,  breakage  or 
moths.  If  he  is  to  have  the  benefit  of  this  exemption,  it  is 
difficult  to  understand  why  he  should  make  a  charge  for 
safe  keeping  unless  to  get  a  greater  amount  than  the  law 
allows  him  upon  such  loans. 

He  is  corroborated  by  the  woman  who  pawned  the  dol- 
man ;  but  she,  it  appears,  was  arrested  and  brought  before 
the  police  court,  charged  with  larceny,  apparently  in  con- 
nection with  the  article ;  and  on  the  instruction  of  the  mag- 
istrate, the  ticket  she  obtained  was  given  to  the  plaintiff, 
so  that  her  position  in  the  matter  appeared  somewhat 
ambiguous. 

I  think,  therefore,  that  the  ends  of  justice  will  be  served 
by  reversing  the  judgment  and  ordering  a  new  trial,  the 
transaction  on  the  part  of  the  defendant  being  so  strongly 
suspicious. 

LARREMORE  and  BEACH,  JJ.,  concurred. 
Judgment  reversed  and  new  trial  ordered. 
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ISAAC   ROSENWALD,    Respondent,    against  OSCAR    HAM- 
MERSTEIN, Appellant. 

(Decided  March  14th,  1884.) 

The  answer  in  an  action  for  libel,  after  admitting  the  'publication  of  the 
alleged  libellous  matter,  and  denying  "that  the  same  was  maliciously 
done,  as  in  said  complaint  alleged,"  denied  "each  and  every  other  alle- 
gation in  said  complaint  contained,  not  hereinbefore  admitted  or  specifi- 
cally denied;  "  and  then  pleaded  matter  in  mitigation.  Held,  that  the 
whole  complaint  was  admitted,  and  the  only  question  for  consideration 
was  that  of  damages. 

A  motion  to  amend  such  answer  at  the  trial  being  addressed  to  the  discre- 
tion of  the  presiding  judge,  his  denial  of  it  is  not  reviewable  on  appeal. 

Declarations  by  the  defendant  in  an  action  for  libel,  made  before  the  publi- 
cation by  him  of  the  libellous  matter,  may  be  admissible  evidence  on  the 
question  of  malice. 

Where  a  publication  is  libellous  per  se  as  to  a  partnership,  one  partner  may 
maintain  an  individual  action  for  the  injury  to  himself  therefrom. 

Counsel  for  plaintiff,  in  summing  up,  read  to  the  jury  from  a  newspaper 
report  a  charge  to  a  jury  in  another  court  on  the  same  subject,  and  the 
judge  presiding  at  the  trial,  in  his  instructions  to  the  jury,  referred  with 
approval  to  the  opinion  upon  the  law  expressed  therein.  Held,  that 
this  was  not  ground  of  reversal  of  a  judgment  entered  upon  a  verdict  for 
plaintiff,  the  questions  of  fact  having  been  left  to  the  jury  with  instruc- 
tions as  favorable  to  defendant  as  the  circumstances  allowed. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  in  favor  of  the  plaintiff  for  $3,306.88  dama- 
ges and  costs,  and  from  an  order  denying  a  motion  for  a  new 
trial  upon  the  judge's  minutes. 

The  plaintiff,  in  February,  1882,  was  a  member  of  the 
firm  of  E.  Rosenwald  &  Bros.,  in  the  business  of  packers 
and  dealers  in  leaf  tobacco  in  the  city  of  New  York,  which 
at  that  time  packed  and  held  the  great  bulk  of  the  crop  of 
certain,  leaf  tobacco  called  "  80  New  York  Big  Flats,"  of 
which  the  firm  of  N.  Lachenbruch  &  Bro.  held  a  packing 
of  several  hundred  cases.  These  two  firms  held  large  quan- 
tities of  said  leaf  tobacco.  The  defendant,  who  was  the 
editor  and  publisher  of  the  United  States  Tobacco  Journal 
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(a  trade  newspaper  published  and  issued  in  the  city  of  New 
York,  and  in  the  cigar  trade  generally),  published  in  said 
paper  on  February  llth,  1882,  the  following  statement,  as 
set  forth  in  the  complaint  in  this  action,  viz : 

"The  '80  New  York  Big  Flats'  (meaning  the  said  leaf 
tobacco  produced  in  the  state  of  New  York  in  the  year 
1880),  is  as  unpopular  as  ever.  With  the  exception  of  one 
packing  of  several  hundred  cases,  held  by  the  Lachenbruchs 
(meaning  the  said  firm  of  N.  Lachenbruch  &  Bro.),  of 
Water  Street,  and  which  is  an  exception  to  the  rule,  this 
stock  is  a  first-class  fraud.  By  clumsy  trickery  and  the  aid 
of  flunkey  brokers,  one  house  (meaning  the  said  firm  com- 
posed of  this  plaintiff  and  the  said  Edward  Rosenwald, 
Henry  Rosenwald  and  Sigmund  Rosenwald),  in  this  city, 
holding  very  large  quantities,  have  tried  time  and  again  to 
make  it  appear  as  if  they  were  selling  this  stock  in  large 
lots  to  jobbing  houses  and  manufacturers,  and  that  the  bal- 
ance was  something  the  manufacturers  should  rush  for  at 
once  or  lose  a  fine  chance  forever. 

"  The  facts  are  that  those  who  bought  it  returned  it,  or 
as  much  of  it  as  they  possibly  could.  Owing  to  its  unrelia- 
bility of  burning  and  nastiness  of  color  and  flavor,  it  is 
•what  is  commonly  called  a  'sticker '  (meaning  of  bad  qual- 
ity and  unsalable).  The  people  (meaning  this  plaintiff,  the 
said  Edward  Rosenwald,  Henry  Rosenwald  and  Sigmund 
Rosenwald)  who,  under  the  guise  of  assumed  respectability, 
resort  to  low  commercial  jugglery  to  foist  a  valueless,  not 
to  say  dangerous,  article  upon  unsuspecting  manufacturers 
and  jobbers,  and  thereby  probably  cause  their  ruin,  are  no 
better  than  the  '  stool  pigeons '  of  a  low  Chatham  Street 
dive  (meaning  a  resort  for  immoral,  disreputable  and  dis- 
orderly persons)." 

The  plaintiff  averred  that  such  statement  was  maliciously 
made  and  published  to  his  injury  and  damage  in  the  sum  of 
$25,000. 

The  defendant  admitted  the  publication,  denied  that  the 
same  was  maliciously  done,  and  pleaded  the  truth  of  his 
statement  in  mitigation  of  damages. 
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The  trial  court  ruled  that  the  whole  complaint  was  admit- 
ted by  this  form  of  denial,  and  that  the  only  question  for 
consideration  was  that  in  relation  to  damages.  The  case 
comes  up  for  review  upon  exceptions  taken  at  the  trial. 

Adolph  L.  Sanger,  for  appellant. 
B.  F.  Einstein,  for  respondent. 

LAR.REMORE,  J. — [After  stating  the  facts  as  above.] — 
The  defendant's  answer  fully  authorized  the  ruling  that  the 
only  question  for  the  jury  was  that  of  damages.  Section 
500  of  the  Code  provides  for  a  general  or  specific  denial  of 
each  material  allegation  of  the  complaint  controverted,  or 
of  any  knowledge  or  information  thereof  sufficient  to. form 
a  belief. 

A  denial  of  "each  and  every  other  allegation  in  said 
complaint  contained  not  hereinbefore  admitted  or  specifi- 
cally denied,"  though  sanctioned  by  decisions  of  the  Special 
Term  in  our  early  practice  (5  How.  331,  13  How.  7,  20 
How.  158),  is  not  authorized  by  the  Code  or  approved  by 
the  court  of  last  resort  (People  v.  Snyder,  41  N.  Y.  400). 

The  question  of  the  amendment  of  the  answer  upon  the 
trial  was  addressed  to  the  discretion  of  the  presiding  judge, 
and  is  not  a  subject  of  review  on  appeal  (Richtmeyer  v. 
Remsen,  38  N.  Y.  206). 

The  declarations  of  the  defendant  prior  to  the  publica- 
tion, were  admissible  upon  the  question  of  malice,  and  the 
exception  upon  that  point  was  not  well  taken. 

The  questions  put  at  folios  47,  48,  49,  50,  51,  of  the  case 
were  clearly  immaterial,  and  were  properly  overruled. 

The  objection  and  exception  to  the  admission  in  evidence 
of  a  publication  subsequent  to  the  commencement  of  this 
action  is  not  available,  because  the  ground  of  the  objection 
was  not  stated  (Daly  v.  Byrne,  77  N.  Y.  182).  Moreover 
the  court  instructed  the  jury  to  disregard  and  not  to  con- 
sider it,  on  the  question-  of  the  aggravation  of  damages. 

As  the  publication  was  libellous  per  se,  the  action  was 
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maintainable  by  the  plaintiff  individually  (Fleischmann  v. 
Bennett,  87  N.  Y.  231). 

It  was  within  the  sound  discretion  of  the  court  to  allow 
the  question  as  to  whom  the  article  referred,  no  personal 
privilege  being  claimed  by  the  defendant,  and  the  answer 
to  it  removed  all  doubt,  if  such  existed,  upon  the  question 
of  intention. 

The  chief  ground  of  alleged  error  at  the  trial  was  the 
general  citation  of  judicial  authority  on  the  law  of  libel. 

The  plaintiff's  counsel,  as  a  part  of  his  argument,  read 
from  a  newspaper  report  a  charge  by  Judge  WYLIE  upon 
the  subject,  to  which  the  trial  judge  referred,  and  said  : 
"  You  are  to  take  nothing  in  this  case  from  what  I  have 
said  to  infer  anything  in  regard  to  my  private  opinion.  This 
is  a  case  exclusively  for  the  determination  of  the  jury. 

The  whole  question  of   malicious  intent  and  the 

amount  of  damages  is  one  exclusively  for  you." 

Briefly  considered,  it  was  but  an  indorsement  of  an  opin- 
ion upon  the  law  governing  a  libel.  The  questions  of  fact 
were  left  to  the  jury  upon  a  charge  as  favorable  to  the  de- 
fendant as  the  circumstances  of  the  case  allowed. 

This  distinguishes  the  case  at  bar  from  Reich  v.  The 
Mayor  <frc.  of  New  York  (ante,  p.  72),  where  the  facts  in 
the  case  on  trial,  and  the  case  cited,  were  declared  to  be 
identical. 

After  a  careful  examination  of  all  the  appellant's  excep- 
tions I  have  reached  the  conclusion  that  they  should  be 
overruled. 

The  case  was  fully  and  fairly  presented  to  the  jury  and 
the  judgment  entered  upon  the  verdict  should  be  affirmed, 
with  costs. 

J.  F.  DALY  and  BEACH,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 
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FAUSTINE  SCHMIDT,  Appellant,  against  BERNARD  M. 
COWPEETHWAIT  et  a?.,  Respondents. 

.  (Decided  March  14th,  1884. ) 

» 

The  time  for  payment  of  money  under  the  provisions  of  a  written  instru- 
ment may  be  extended  by  an  oral  agreement,  made  upon  the  promise  of 
a  third  party,  that  he  will  make  such  payment  within  the  time  as  ex- 
tended. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York,  reversing  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury. 

The  facts  are  as  follows: 

On  August  31st,  1881,  the  defendants,  by  an  instrument 
of  that  date,  leased  to  the  plaintiff  certain  articles  of  house- 
hold furniture  for  seventeen  and  a  half  months  at  a  reserved 
rent  of  $184.20,  payable  as  follows :  $80  in  cash,  receipt  of 
which  was  acknowledged,  and  the  balance,  $154.20,  in  pay- 
ments of  $9  on  the  last  day  of  each  and  every  month  there- 
after during  the  term  of  the  lease.  In  case  of  default  in 
such  payment,  the  defendants  reserved  the  right  to  take 
and  re-possess  said  furniture,  and  retain  all  moneys  received 
by -them  as  liquidated  damages.  It  was  further  provided 
by  said  lease  that  if  at  any  time  during  its  term,  or  at  its 
expiration,  the  plaintiff  should  desire  to  purchase  the  fur- 
niture, the  defendants  would  sell  the  same  to  her  upon  the 
payment  of  such  sum  as  would,  with  previous  payments  of 
hire,  amount  to  the  sum  of  $184.20,  and  that  no  title  thereto 
should  rest  in  the  plaintiff  until  said  last  named  sum  should 
be  fully  paid. 

The  plaintiff  took  possession  of  the  property,  but  in  May, 
1882,  the  defendants  claimed  possession  of  it  on  account  of 
default  in  the  payments  of  hire. 

At  plaintiff's  request,  Ernest  Daniels,  on  May  22d,  1882, 
saw  the  defendant  M.  B,  Cowperthwait,  who  agreed  to 


382  COURT  OF  COMMON  PLEAS. 

Schmidt  v.  Cowperthwait. 

accept  Daniels'  personal  responsibility  for  a  weekly  pay- 
ment of  $2  every  Monday,  and  that  there  would  be  no 
trouble  about  the  goods. 

On  May  27th,  1882,  and  previous  to  the  Monday  upon 
which  the  first  weekly  payment  of  $2  was  due,  the  defend- 
ants took  possession  of  and  removed  the  property. 

The  plaintiff  sued  for  its  recovery  and  damages,  and  ob- 
tained a  verdict  in  her  favor,  which  was  set  aside  by  the 
General  Term  of  the  City  Court,  and  a  new  trial  ordered  in 
the  action,  from  which  order  the  plaintiff  appealed. 

M.  L.  Marks,  for  appellant. 
John  A.  Taylor,  for  respondent. 

LARREMORE,  J. — [After  stating  the  facts  as  above.] — 
As  there  was  no  motion  made  in  the  court  below  for  a  new 
trial  upon  the  judge's  minutes,  and  no  appeal  from  an  order 
denying  the  same,  the  only  questions  coming  up  for  review 
are  those  presented  by  the  exceptions  taken  upon  the  trial. 

A  careful  examination  of  the  case  has  satisfied  me  that 
the  only  exceptions  entitled  to  consideration  are  those 
taken  upon  the  refusal  to  nonsuit,  and  to  direct  a  verdict 
for  the  defendant.  They  all  point  in  one  direction — the 
modification  of  the  original  agreement.  If  this  had  no 
legal  effect,  then  the  plaintiff  had  no  right  of  action,  for  she 
did  not  attempt  to  show  that  on  May  22d,  1882,  she  had 
made  all  the  payments  according  to  the  terms  of  the  lease. 

But  some  significance  must  be  attached  to  the  transaction 
between  the  defendant  M.  B.  Cowperthwait  and  the  witness 
Daniels  on  May  22d,  1882. 

It  was  there  claimed  by  the  defendants  that  plaintiff  was 
in  default  and  had  forfeited  her  right  to  the  property. 
Daniels  acted  as  her  agent,  and  upon  his  representation 
that  $2  should  be  paid  every  week  (commencing  the  next 
MoncTay)  until  the  thing  was  settled,  Cowperthwait  said  : 
"You  speak  like  a  man;  I  will  do  it.  There  is  a  small 
amount  due,  but  I  will  not  speak  about  it;  you  come  here 
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every  Monday  and  pay  $2 ;  I  will  not  speak  further  about 
it."  And  further,  "  You  have  my  word  for  it ;  that  is 
enough.  You  come  here  every  Monday  and  pay  $2,  and 
there  will  be  no  trouble  about  the  goods." 

This  testimony  is  undisputed,  and  was  a  complete  answer 
to  the  motions  for  a  nonsuit  and  for  the  direction  of  a 
verdict. 

The  time  of  the  payment  of  money  provide.d  for  by  a 
written  instrument  may  be  extended  by  parol  (Burt  v. 
Saxton,  1  Hun  551). 

The  defendants  agreed  to  wait  until  May  29th,  1882,  for 
a  first  payment  upon  plaintiff's  existing  indebtedness,  and 
their  forbearance  was  a  sufficient  consideration  to  support 
the  agreement  which  Daniels'  testimony  went  to  establish. 

Without  notice  to  plaintiff,  who  relied  upon  the  repre- 
sentations made,  they  took  possession  of  and  removed  the 
property  two  days  before  the  time  fixed  for  the  first  pay- 
ment. 

Under  all  the  circumstances,  I  think  the  case  was  prop- 
erly submitted  to  the  jury ;  that  the  order  appealed  from 
should  be  reversed  and  the  judgment  of  the  trial  term 
affirmed,  with  costs. 

CHARLES  P.  DALY,  Chief  Justice. — I  agree  with  Judge 
LARREMORE  that  the  judgment  of  the  General  Term  of  the 
court  below  should  be  reversed,  and  that  of  the  trial  term 
affirmed. 

The  General  Term,  in  the  opinion  delivered,  say  that 
they  have  been  unable  to  discover  any  binding  validity  in 
law  in  the  agreement  with  Daniels.  What  that  agreement 
was  has  been  stated  in  the  opinion  of  Judge  LARREMORE. 
It  was  an  oral  agreement  made  by  Daniels  with  the  de- 
fendant, to  extend  the  time  of  payment  fixed  by  the  written 
agreement,  and  it  has  long  been  settled  that,  in  a  case  of 
simple  contract,  the  time  of  performance  in  a  written  in- 
strument may  be  enlarged  by  parol  (Keating  v.  Price,  I 
Johns.  Gas.  22 ;  Fleming  v.  Gilbert,  3  Johns.  528 ;  Erwin 
v.  Saunders,  1  Cowen  249 ;  Frost  v.  JZverett,  5  Cowen  498  ; 
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Blood  v.  G-oodrich,  9  Wend.  68 ;  Claris  v.  Dales,  20  Barb. 
64). 

Even  in  agreements  under  seal,  after  there  has  been  a 
breach  iti  the  agreement,  they  may  be  modified  in  any  re- 
spect or  entirely  rescinded  by  an  executed  parol  agreement 
founded  upon  sufficient  consideration  {Dodge  v.  Crandle, 
30  N.  Y.  307).  In  some  of  the  cases  it  has  been  held  that 
no  new  consideration  is  necessary  to  give  validity  to  an 
agreement  to  extend  the  time  of  performance,  the  waiver 
being  sufficient  {Clark  v.  Dales,  supra). 

But  in  the  present  case  there  was,  as  Judge  LAKREMORE 
has  pointed  out,  a,  sufficient  consideration  for  the  parol 
agreement,  the  consideration  being  mutual.  The  defendant 
had  the  benefit  of  the  engagement  of  Daniels,  that  he 
would,  every  Monday  morning,  pay  the  defendant  $2  until 
the  residue  of  the  purchase  money  was  paid ;  and,  as  a  con- 
sideration for  that  promise,  he  had  the  defendant's  recipro- 
cal promise  that  the  time  for  performance  should  be  ex- 
tended by  the  payment  of  $2  every  week  until  the  whole 
sum  was  paid.  So  far  as  respects  this  modification,  of  the 
plaintiff's  written  agreement,  Daniels  had  authority  from 
her  to  make  it.  He  testifies  that  she  told  him  that  she 
would  be  satisfied  with  any  arrangement  he  should  make 
with  the  defendant,  and  he  made  this  oral  agreement,  ex- 
tending the  time  of  performance. 

The  General  Term  have  not  pointed  out  in  what  respect 
it  was  invalid.  In  the  per  curiam  opinion  delivered,  the 
judges  say  that  they  have  been  unable  to  discover  in  the 
agreement  any  binding  validity  in  the  law,  and  we  are 
equally  unable  to  see  upon  what  grounds  it  can  be  held  to 
be  void. 

BEACH,  J. — I  concur  upon  the  ground  of  Daniels'  agree- 
ment being  an  original  undertaking,  and  valid. 

Order  reversed  and  judgment  of  trial  term  affirmed,  with 
costs. 
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WILLIAM  A.  TOKREY,  as  Receiver  of  all  the  property,  &c., 
of  Samuel  L.  Harris,  a  judgment  debtor,  Respondent, 
against  MOSES  HARRIS  et  al.,  Appellants. 

(Decided  March  14th,  1884.) 

Where  property  pledged  is  transferred  by  the  pledgee  in  satisfaction  of  his 
own  antecedent  debt,  his  creditor  to  whom  it  is  so  transferred  is  not,  as 
against  the  pledgor,  a  holder  for  value,  but  takes  no  better  or  other  title 
than  that  held  by  the  original  pledgee,  and  cannot  hold  the  property  as 
against  the  pledgor  making  tender  to  redeem. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
decision  of  a  judge  at  a  trial  without  a  jury. 

The  facts  are  stated  in  the  opinion. 
E.  H.  Benn,  for  appellant. 
Creorge  C.  Lay,  for  respondent. 

BEACH,  J. — It  is  indisputable  that  the  sale  of  the  stock 
by  Moses  Harris  was  not  in  accordance  with  the  legal 
requirement  resulting  from  the  instrument  transferring  it 
in  pledge  to  his  assignor  Wilde.  The  deficiency  is  the 
absence  of  notice  to  redeem  and  intended  sale  (Wilson  v. 
Little,  2  N.  Y.  443;  Stearns  v.  Marsh,  4  Denio  227; 
Edwards  on  Bailments,  2  ed.  §§  279,  282. 

The  sale  to  Jones  cannot  influence  the  disposition  of  this 
appeal.  If  made  in  good  faith  it  was  rescinded,  the  note  he 
gave,  on  the  purchase,  returned,  and  certificates  were  never 
issued  to  him. 

The  learned  court  below  found  as  a  fact  that  the  defend- 
ant Sarah  V.  Harris  paid  for  the  stock  by  a  credit  to  Moses- 
Harris,  her  husband,  on  a  prior  indebtedness  existing  in  her 
favor  against  him.  This  finding  is  amply  supported  by  the 
proofs.  Moses  Harris  testifies  that  on  a  settlement  made 
afterwards,  with  his  wife,  she  gave  up  to  him  his  demuaiL 
VOL.  xi  r.— 25 
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note.  In  another  part  of  his  evidence  lie  testifies  to  having' 
sold  the  Jones  note  to  his  wife  and  received  for  it  at  the 
time  his  own  note  for  four  hundred  dollars.  To  the  con- 
trary he  states,  "  I  received  payment  from  her,  by  her  allow- 
ing or  crediting  to  me  so  much  on  what  I  owed  her."  This, 
to  say  the  least,  is  somewhat  contradictory  and  unsatisfac- 
tory. The  witness  seems  not  to  have  a  clear  remembrance 
of  the  transaction.  The  wife  testifies  to  having  allowed 
the  purchase  price  on  a  note  that  she  held  against  her  hus- 
band. Again  she  says,  "  the  fact  is  I  credited  my  husband 
with  the  sum  of  five  hundred  dollars,  on  account  of  what 
he  owed  me  previously."  In  addition  she  thus  recites  the 
bargain:  "I  had  lent  and  advanced  to  my  husband  ...  a 
large  amount  of  money  greatly  exceeding  five  hundred 
dollars,  and  for  which  he  was  indebted  to  me,  and  it  was 
agreed  I  should  take  that  stock  as  so  much  payment  thereof 
and  allow  five  hundred  dollars  therefor,  and  which  I  agreed 
to  and  did  do,  and  thus  and  not  otherwise  did  I  obtain 
and  acquire  title  to  said  stock." 

The  only  conclusion  from  this  testimony  is  that  only  a 
credit  was  given  on  a  precedent  indebtedness,  and  no  note 
s  tt  r  rendered. 

This  action  does  not  involve  conflicting  claims  of  credi- 
tors dependent  upon  the  legality  of  a  transfer  of  property 
made  by  the  insolvent,  sought  to  be  set  aside.  In  such  a  case 
the  satisfaction  of  a  precedent  debt  of  the  insolvent  by  his 
vendee  makes  the  latter  a  holder  for  value.  The  equity  of 
the  attacking  creditor  is  no  higher  than  that  of  the  purchas- 
ing creditor  (Seymour  v.  Wilson,  19  N.  Y.  417 ;  Murphy  v. 
j5n>#s,89N.Y.447).  The  plaintiff  here  represents  the  title 
of  the  original  pledgor  of  the  stock,  Samuel  L.  Harris.  The 
transfer  by  him  in  pledge  is  not  assailed,  but  the  transfer 
to  Mrs.  Harris  is,  as  having  conveyed  no  better  or  other  title 
than  held  by  the  original  pledgee  as  against  the  pledgor. 
This  is  certainly  a  well  founded  contention,  unless  Mrs. 
Harris  was  an  innocent  purchaser  for  a  valuable  considera- 
tion actually  paid.  This  she  was  not,  and  her  title  cannot 
stand  as  against  the  true  owner,  who  makes  tender  to 
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redeem   the   pledge    ( Weaver   v.    Burden,   49   N.  Y.    286 ; 
Stevens  v.  Brennan,  79  N.  Y.  254). 

The  case  of  P  addon  v.  Taylor  (44  N.  Y.  371)  is  not 'pi 
conflict  with  the  adjudications  last  cited.  The  surrender 
and  cancellation  of  the  vendor's  promissory  note,  and  not 
merely  a  credit  upon  an  existing  debt,  makes  the  distinc- 
tion and  also  renders  the  case  inapplicable  to  the  one  at  bar. 

The  judgment  should  be  affirmed,  with  costs  and  dis- 
bursements. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  affirmed,  with  costs. 


WILLY  WALLACE  et  aZ.,'as  Executors  of  the  Last  Will 
and  Testament  of  the  late  Willy  Wallach,  Respond- 
ents, against  THE  COMMERCIAL  FIRE  INSURANCE 
COMPANY  OF  THE  CITY  OF  NEW  YORK,  Appellant!' 

(Decided  March  14th,  1884.) 

In  an.  action  on  a  policy  of  insurance  against  fire,  the  complaint  in  which 
pleads  the  policy  according  to  its  legal  effect  merely,  without  setting 
forth  or  annexing  a  copy,  an  answer  by  which  defendant  admits  the 
issue  of  a  policy,  "  but  denies  that  its  terms  and  provisions  are  in  said 
amended  complaint  correctly  or  fully  stated,  and  defendant  leaves  it. to 
show  its  terms  by  its  production  and  proper  proof  upon  the  trial  of  the 
issues,"  is  not  a  general  or  specific  denial  of  the  material  allegations  of 
the  complaint  required  by  the  Code  of  Civil  Procedure  (§  500),  such  as 
to  require  proof  of  the  policy  on  the  part  of  the  plaintiffs. 

In  such  an  action,  an  inventory  of  the  stock  of  goods  insured,  commenced 
within  a  month  before  and  not  completed  at  the  time  of  the  fire  by  which 
the  goods  were  destroyed,  was  offered  in  evidence  on  behalf  of  plaintiffs. 
Held,  that  it  was  properly  admitted,  not  as  evidence  in  itself,  but  for  the 
purpose  of  identification,  to  enable  witnesses  to  testify  to  the  contents  of 
the  entries,  notwithstanding  objections  that  sales  were  made  from  the 
stock  during  the  month,  and  that  the  prices  were  not  affixed  until  after 
the  fire,  there  being  also  evidence  of  the  amount  of  such  sales,  and  that 
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the  prices  so  affixed  were  the  correct  values  at  the  time  of  the  fire;  but 
that  a  mere  approximate  statement  of  the  stock  on  hand  five  months 
before  the  fire,  offered  on  behalf  of  defendant,  showing  a  less  amount 
on  hand  at  that  time,  as  estimated  by  deducting  from  the  sales  the  as- 
sumed profit  of  the  preceding  month  and  deducting  the  net  sales  from 
the  purchases,  was  properly  excluded. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury. 

The  action  was  brought  upon  a  policy  of  fire  insurance 
in  the  sum  of  $5,000  issued  October  3d,  1881,  for  one  year 
from  October  9th,  1881,  upon  a  stock  of  goods  destroyed 
by  fire  January  31st,  1882.  At  the  trial,  the  jury  found  a 
verdict  for  plaintiffs  for  the  amount  of  the  policy,  with 
interest,  being  the  sum  of  $5,358.53.  From  the  judgment 
for  plaintiffs  entered  upon  this  verdict,  defendant  appealed. 

6r.  A.  Clement,  for  appellant. 
Lewis  Sanders,  for  respondents. 

J.  F.  DALY,  J. — The  complaint  set  forth  the  issuing  of 
the  policy;  the  answer  admitted  the  issuing  of  a  policy  but 
denied  that  its  terms  and  provisions  were  correctly  or  fully 
stated  in  the  complaint,  and  defendant  left  it  to  show  its 
terms  by  its  production  and  proper  proof  upon  the  trial  of 
the  issues.  This  was  not  a  general  nor  a  specific  denial  of 
the  allegations  of  the  complaint  as  required  by  the  Code. 
The  complaint  alleged  that  the  policy  was  issued  by  defend- 
ant on  October  3d,  1881,  to  Willy  Wallach  (plaintiffs'  tes- 
tator) for  a  valuable  consideration,  whereby  for  the  period 
of  one  year  from  12  o'clock  noon  on  the  9th  day  of  Octo- 
ber, 1881,  to  12  o'clock  noon  on  the  9th  day  of  October, 
1882,  the  defendant  insured  said  Willy  Wallach  in  the 
sum  of  $5,000  from  loss  or  damage  by  fire  on  merchandise, 
hazardous  and  extra  hazardous,  including  stationery  and 
lithographic  prints,  his  own  or  held  by  him  in  trust  or  on 
commission  or  sold  but  not  delivered,  contained  in  the 
buildings  situate  Nos.  35,  36,  37  and  38  Park  Row,  No.  4 
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Beekman  Street,  and  in  the  basement  of  Nos.  35  and  36 
Park  Row,  and  extending  along  through  to  Nos.  141,  143 
and  part  of  145  Nassau  Street,  all  adjoining  and  communi- 
cating in  New  York  City,  and  agreed  to  pay  the  actual  cash 
value  of  said  loss  or  damage  within  sixty  days  after  due 
notice  and  proof  thereof.  The  answer  admitted  the  issue 
of  a  policy  to  Willy  Wallach,  but  denied  that  its  terms  and 
provisions  are  in  the  complaint  "  correctly  or  fully  "  stated. 
It  is  not  possible  to  ascertain  from  this  form  of  denial  what 
is  denied  to  be  correct  and  what  is  alleged  to  be  incomplete. 
There  is,  therefore,  no  general  nor  specific  denial  of  the 
material  allegations  of  the  complaint  (Code  Civ.  Pro. 
§  500).  The  plaintiff  was  not,  therefore,  bound  to  prove 
the  policy,  it  not  being  denied,  and  the  exceptions  in  that 
regard  are  not  well  taken. 

It  appears  from  the  statement  in  the  bill  of  exceptions  that 
there  was  other  insurance  upon  the  stock  amounting  to  the 
total  sum  of  $57,000,  all  of  which  had  been  paid.  One 
question  in  the  case  was  whether  property  had  been  de- 
stroyed by  the  fire  exceeding  in  value  that  amount.  It  was 
left  to  the  juiy,  under  the  instruction  that  the  plaintiffs 
could  only  recover  for  the  amount  of  property  actually 
destroyed  and  covered  by  this  insurance ;  that  the  plaintiffs 
assumed  the  amount  destroyed  to  be  $72,000,  and  that  if 
such  was  the  fact,  as  the  whole  insurance,  including  this 
$5,000,  would  be  $62,000,  plaintiffs  would  be  entitled  to 
recover  ;  but  if  the  jury  found  that  the  loss  did  not  amount 
to  $62,000  plaintiffs  could  only  recover  the  amount  which 
might  possibly  be  covered  by  the  policy.  The  defendant 
asked  the  court  to  charge  that  if  the  jury  was  not  satisfied 
that  the  loss  amounted  to  $57,000  they  could  find  a  verdict 
for  defendant.  The  judge  refused,  saying  that  he  had  in- 
structed the  jury  as  much  as  he  was  called  upon  to  do. 
Defendant  excepted.  I  think  that  the  jury  clearly  under- 
stood from  the  charge  as  made,  part  of  which  I  have  quoted, 
that  the  plaintiffs  could  not  recover  from  this  defendant  for 
losses  for  which  they  had  been  indemnified  by  the  other 
insurance ;  the  exception  was  therefore  not  well  taken. 
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The  other  exceptions  relied  upon  by  appellant  were  those 
taken,  (1.)  to  admission  of  evidence  as  to  the  amount  and 
value  of  goods  destroyed,  and  (2.)  to  exclusion  of  evidence 
on  that  point. 

The  fire  occurred  January  31st,  1882.  During  the  first 
week  of  January,  1882,  the  employe's  of  the  assured  com- 
menced taking  an  inventory,  which  was  not  completed  at 
the  time  of  the  fire,  and  no  prices  nor  values  were  attached 
to  the  inventory  until  after  the  fire.  The  books  containing 
the  inventory  were  admitted  in  evidence  by  the  court  as 
contemporaneous  entries  at  the  time  stock  was  taken,  and 
merely  for  the  purpose  of  identification,  so  as  to  enable  the 
witnesses  to  testify  to  the  contents  of  the  entries,  not  as 
•evidence  themselves. 

It  was  not  questioned  that  the  goods  mentioned  in  these 
'books  of  inventory  were  in  the  store  when  the  entries  were 
made,  but  it  was  objected  that  sales  had  been  made  from 
the  same  shelves  during  the  entire  month,  and  also  that  the 
prices  were  affixed  after  the  fire. 

The  fact  that  sales  were  made  did  not  render  the  inven- 
tory as  such  inadmissible  in  evidence.  The  inventory  was 
allowed  as  evidence  of  the  goods  actually  in  the  store  when 
it  was  made,  not  as  a  list  of  the  goods  destroyed  by  the 
fire.  What  was  destroyed  could  be  ascertained  by  subse- 
quent proof  of  sales.  The  bill  of  exceptions  does  not  show 
•that  there  was  no  proof  of  the  sales  made  in  January.  I 
think  on  the  contrary  that  such  proof  was  in  the  case  from 
the  statement  in  folio  6,  as  to  the  "  estimated  increase  of 
stock  during  the  month  of  January,  1882,  arrived  at  by 
taking  from  the  total  receipts  of  stock  in  January  the  total 
sales  less  the  profits."  The  fact  that  the  prices  were  not 
affixed  until  after  the  fire  was  of  no  consequence,  as  the 
witnesses  swore  that  the  prices  or  values  affixed  were  cor- 
rect. The  objection  to  the  admission  of  the  paper  was  not 
that  the  values  were  not  shown  to  be  correct,  but  that  they 
had  been  affixed  to  the  inventory  after  it  had  been  taken, 
and  after  the  fire.  The  objection  and  exception  are  not 
good. 
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The  court  excluded  a  paper  containing  an  estimate  of  the 
stock  on  hand  September  1st,  1881,  which  had  been  pre- 
pared at  that  date  by  the  book-keeper  and  shown  to  the 
assured,  who  directed  his  attention  to  an  error  in  addition, 
but  made  no  other  correction.  The  paper  was  not  an  inven- 
tory but  an  approximate  statement  made  by  deducting  from 
the  sales  the  assumed  profit  of  the  preceding  month,  and  . 
deducting  the  net  sales  from  the  purchases.  The  appellant 
excepted  to  the  exclusion  and  now  argues  that  the  evidence 
was  proper  as  an  admission  by  the  assured  of  the  amount  of 
his  stock  five  months  before  the  fire.  As  the  unquestioned 
evidence  of  witnesses  proved  the  actual  presence  of  a  cer- 
tain quantity  of  stock  on  the  shelves,  and  of  consigned 
goods  to  a  certain  amount  in  January,  1882,  it  is  difficult 
to  see  how  evidence  of  a  less  amount  on  hand  in  the  previ- 
ous September  established  anything  material  to  the  issue. 
The  inventor}-  in  January  was  not  alone  made  by  W.  Wal- 
lach, the  witness  who  made  up  the  estimate  of  September, 
but  was  made,  as  the  bill  of  exceptions  states,  by  "a  num- 
ber of  witnesses,  former  employe's  of  Mr.  Wallach,  de- 
ceased, whose  testimony  was  that  during  the  first  week  in 
Januarjr,  the  month  of  the  fire,  they  commenced  the  taking 
of  an  inventory  which  was  not  completed  at  the  time  of  the 

fire the  incomplete  wholesale  inventory  taken  in 

January  amounted  to  $52,201.22,  exclusive  of  consigned 
goods  received  during  that  month  and  McLaughlin  Bros,, 
goods.  The  retail  inventory  for  January,  1882,  footed  up 
$7,572.  McLaughlin  Bros',  goods  amounted  to  $3,900. 
The  consigned  goods  on  hand  January  1,  1882,  footed  up 
$4,218.74.  The  goods  not  included  in  the  wholesale  inven- 
tory were  estimated  at  $4,000."  The  proof  thus  given  by 
so  many  witnesses  as  to  the  stock  in  January  could  not  be 
affected  by  the  estimate  of  the  bookkeeper  Wallach  as  to 
the  stock  in  September. 

The  judgment  should  be  affirmed,  with  costs. 

LAREEMORE  and  BEACH,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 
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DANIEL  J.  SPRAGUE,  Plaintiff,  against  WILLIAM  H.  PAR- 
SONS et  a/.,  Defendants. 

[SPECIAL  TERM.] 

(Decided  May  15th,  1884.) 

The-complaint  in  an  action  for  damages  sustained  by  the  levying  of  a  void 
or  irregular  attachment  need  not  aver  malice  or  want  of  probable  cause. 

An  allegation  in  such  a  complaint  that  the  attachment  was  "  illegal,  unau- 
thorized and  void,"  is  a  statement  of  a  conclusion  of  law  only,  and  will 
not  admit  proof  that  the  attachment  was  void;  but  an  averment  that 
the  attachment  was  vacated  for  irregularity  is  sufficient  to  sustain  the 
action,  although  the  rule  of  damages  in  such  a  case  may  be  different 
from  the  rule  in  case  of  an  absolutely  void  attachment. 

TRIAL  upon  demurrer  to  complaint. 

The  action  was  brought  to  recover  damages  alleged  to 
have  been  sustained  by  the  issuing  of  a  void  attachment 
and  levy  thereunder  by  the  sheriff,  in  an  action  in  the 
Supreme  Court  by  the  defendants  in  this  action  as  plaint- 
iffs against  the  plaintiff  in  this  action  and  others  as  defend- 
ants, to  charge  them  withliabilityforthe  debt  of  the  McKillop 
&  Sprague  Company,  of  which  it  was  claimed  that  such 
defendants  were  trustees. 

The  complaint  alleged  the  above  matters,  and  that  the 
attachment  was  vacated  and  set  aside  in  said  action,  and 
alleged  damages,  &c.  Defendant  demurred  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  He  urged  that  there  could  be  no  action 
except  for  malicious  prosecution,  and  that  in  the  absence  of 
malice  an  action  could  only  be  maintained  on  the  under- 
taking given  to  procure  the  attachment. 

W.  Z.  learned,  for  plaintiff. 
Gilbert  R.  Hawes,  for  defendants. 
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J.  F.  DALY,  J. — The  complaint  is  sufficient.  There  is  no 
need  to  aver  malice  or  want  of  probable  cause  in  suing  for 
damages  sustained  by  the  levying  of  a  void  or  irregular 
attachment.  A  process  being  void,  the  party  who  sets  it  in 
motion  and  all  who  aid  him  are  trespassers  (^Kerr  v.  Mount, 
28  N.  Y.  659 ;  Wehle  v.  Butler,  61  N.  Y.  245 ;  Day  v.  Bach, 
87  N.  Y.  56 ;  see  also  in  this  court,  Wehle  v.  Haviland,  42 
How.  Pr.  399;  4  Daly  550). 

The  action  may  be  maintained  if  the  process  be  irregular 
only,  on  proof  that  it  has  been  set  aside.  The  complaint 
avers  that  fact,  and  is  sufficient  in  such  an  action.  But  the 
rule  of  damages  may  be  different  in  such  a  case  from  the 
rule  in  case  of  an  absolutely  void  attachment  (Day  v.  Bac7i, 
above).  The  complaint  here  is  not  good  as  a  pleading  in 
an  action  of  the  latter  class.  The  allegation  that  the  attach- 
ment was  "illegal,  unauthorized  and  void,"  is  a  statement 
not  of  fact  but  of  a  conclusion  of  law  (Hammond  v.  Earle, 
58  How.  Pr.  437-8).  The  plaintiff  will  have  to  amend  if 
he  desires  to  prove  on  the  trial  that  the  attachment  was 
void.  But  as  a  complaint  in  an  action  upon  an  attachment 
voidable  for  irregularity,  the  complaint  is  good  because  it 
avers  that  the  attachment  has  been  vacated. 

The  demurrer  is  therefore  overruled  with  costs.  Leave 
to  defendant  to  answer  on  payment  of  costs. 

Judgment  accordingly. 


MARY  BRADLEY,  as  Administratrix,  &c.,  of  Saulesbury 
L.  Bradley,  deceased,  Appellant,  against  NESTOR  DE 
GOICOURIA,  Respondent. 

(Decided  May  22d,  1884.) 

Under  the  covenants  in  a  lease  of  a  separate  apartment  in  an  apartment 
house,  the  lessee  was  bound  only  to  make  such  repairs  in  the  plumbing 
therein  as  required  no  change  in  or  were  independent  of  the  general, 
plumbing  work  of  the  house,  which  it  was  the  duty  of  the  landlord  to 
keep  in  repair.  During  the  term,  members  of  the  family  of  the  lessee 
occupying  the  apartment  became  ill  from  inhaling  a  deleterious  gas 
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which  permeated  the  apartment  from  the  sewer,  owing  to  the  defective 
condition  of  the  general  plumbing  work  of  the  house,  of  which  the  land- 
lord Avas  notified  by  an  order  of  the  Board  of  Health  requiring  him  to 
have  changes  made  in  the  plumbing,  which  would  have  removed  the 
defects.  Nothing  of  the  kind  having  been  done  on  the  part  of  the  land- 
lord during  a  period  of  about  two  weeks  after  such  order  was  made,  the 
tenant  abandoned  the  premises,  under  the  apprehension  that  the  health 
and  perhaps  the  life  of  himself  and  family  would  be  imperilled  by  re- 
maining. Held,  that  there  was  a  constructive  eviction,  such  as  to  relieve 
the  tenant  from  payment  of  rent. 


APPEAL  from  a  judgment  of  the  General  Terra  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury  and  an  order  denying  a 
motion  for  a  new  trial. 

The  action  was  brought  by  Saulesbury  L.  Bradley  to 
recover  rent,  under  a  lease  by  him  of  an  apartment  or 
suite  of  rooms  in  a  building  in  the  City  of  New  York  to 
defendant  for  the  term  of  one'year  from  the  first  day  of 
October,  1881,  at  the  yearly  rent  of  fl,620,  pa}-able  monthly 
in  advance,  the  amount  claimed  being  the  sum  of  $135,  be- 
coming due  on  June  1st,  1882.  Defendant  alleged  in  his 
answer  that  before  said  first  day  of  June,  1882,  he  was 
evicted  from  the  demised  premises  by  reason  of  the  fact 
that,  owing  to  the  improper  character  and  condition  of  the 
plumbing  work  and  other  appliances  in  said  demised  prem- 
ises and  said  building,  said  demised  premises  became  and 
were  untenantable  and  unfit  for  use  and  occupation  by  de- 
fendant and  his  family  and  household,  wherefore  he  vacated 
said  premises.  Saulesbury  L.  Bradley  died  pending  the 
action,  and  it  was  continued  in  the  name  of  Mary  Bradley, 
as  his  administratrix,  as  plaintiff. 

At  the  trial  the  jury  found  a  verdict  for  defendant,  and 
a  motion  by  plaintiff  for  a  new  trial  on  the  minutes  was 
denied,  and  judgment  for  plaintiff  was  entered  on  the  ver- 
dict. From  the  judgment  and  order  denying  her  motion 
for  a  new  trial  plaintiff  appealed  to  the  General  Term  of 
the  City  Court,  which  affirmed  the  judgment,  and  from  this 
decision  plaintiff  appealed  to  this  court. 
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Thomas  C.  Ennever,  for  appellant. 
Coudert  Brothers,  for  respondent. 

CHAKLES  P.  DALY,  Chief  Justice. — This  was  an  apart- 
ment house  known  as  the  Oakland  Flats,  the  general  duty 
of  keeping  which  in  repair  was  upon  the  landlord,  and  not 
upon  the  tenants  of  the  separate  apartments,  each  tenant 
being  answerable  only,  under  the  covenant  in  his  lease,  for 
such  repairs  as  were  necessary  in  his  separate  apartment  or 
suite  of  rooms  occupied  by  him.  It  was  the  duty  of  the 
landlord  to  keep  the  general  plumbing  work  of  the  house 
in  repair;  and  the  defendant,  as  the  occupant  of  a  separate 
suite  of  apartments,  was  bound  only  to  make  such  repairs 
in  the  plumbing  therein  as  required  no  change  in  or  were 
independent  of  the  general  plumbing  work  of  the  house. 

It  was  proved  by  the  defendant's  witnesses  that  the 
defendant's  wife  and  servants  were  taken  sick  by  inhaling 
a  deleterious  gas  which  permeated  the  defendant's  apart- 
ments, and  which  did  so,  not  from  any  neglect  by  him  to 
make  such  repairs  as  were  incumbent  upon  him,  but  from 
the  defective  condition  of  the  general  plumbing  work  of  the 
house.  The  physician  attributed  the  illness  of  defendant's 
wife  as  well  as  of  two  of  his  servants,  to  what  he  described 
as  "  bad  hygienic  surroundings  and  bad  drainage."  He  said 
that  the  ventilation  of  the  apartments  was  good,  and  that 
there  was  sufficient  cold  fresh  air  in  the  water  closet;  but  it 
was,  he  said,  the  bad  hygienic  surroundings,  by  which,  lie 
said,  he  meant  that  the  sewer  gas  was  not  properly  carried 
off,  and  came  back  into  the  house.  He  testified  that  when 
he  examined  the  trap  in  the  house,  during  his  second  visit, 
in  May,  he  smelt  a  very  bad  odor,  as  if  the  sewerage  was  not 
carried  off.  He  came  to  this  conclusion,  he  said,  after  he 
had  investigated  all  the  causes  that  might  produce  malarial 
fever  and  sore  throat  of  the  defendant's  wife  and  malignant 
sore  throat  of  one  of  the  servants.  Having  come  to  this 
conclusion,  the  physician  sent  a  note  to  the  Board  of  Health, 
in  consequence  of  which  a  physician,  Dr.  Nealis,  was  sent 
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by  the  Board  to  examine  the  house,  who  found,  as  he  said, 
that  there  was  no  inlet  air  pipe,  and  no  main  house  traps 
or  sewer  fixtures,  and  no  proper  ventilation  to  prevent 
siphonage  and  suction  from  the  traps ;  siphouage  being 
described  by  the  witness  as  "  the  exhaustion  or  suction  of 
water  from  a  trap,  leaving  it  unsealed  by  the  water,  and 
permitting  the  sewer  gas  to  pass  into  the  rooms  the  same  as 
if  the  trap  were  lying  open."  The  tendency,  he  said,  from 
the  want  of  what  he  called  "back  airing  in  the  general 
arrangement  of  the  plumbing  of  the  house  "  would  be  for 
the  gas  to  generate  in  the  sewer  and  pass  in  the  pipes  through 
the  building ;  and,  in  case  any  defect  existed,  into  the  rooms  ; 
and  he  considered  the  manner  of  the  construction  of  the 
pipes  dangerous,  as  it  might  tend  to  produce  siphonage. 

An  order  was  made  by  the  Board  of  Health  requiring  the 
landlord  to  have  certain  changes  made  in  the  general  plumb- 
ing work  of  the  house,  among  which  he  was  directed  to 
ventilate  and  complete  the  trap  of  the  basins  in  the  apart- 
ments occupied  by  the  defendant,  which  were  required  to 
be  ventilated  above  the  house  by  a  two  inch  pipe  extending 
two  feet  above  the  roof.  This  order  was  made  about  the 
middle  of  May,  but  nothing  was  done  by  the  landlord ;  and 
on  the  last  of  May,  two  weeks  after  the  order  was  given,  the 
defendant  removed  from  the  apartments. 

On  the  22d  of  June,  more  than  a  month  after  the  order 
was  given,  the  Board  of  Health  sent  an  inspector  to  the  flats 
to  see  if  the  order  had  been  obeyed,  who  reported  that  none 
of  the  details  or  requirements  had  been  complied  with,  and 
it  was  not  until  some  time  in  July,  after  a  second  inspection, 
that  a  report  was  made  that  the  order  of  the  Board  of 
Health  had  been  complied  with. 

The  plaintiff  called  as  witnesses  an  architect,  a  plumber, 
a  physician  and  the  janitor  of  the  building,  who  contro- 
verted the  testimony  of  the  witnesses  of  the  defendant  in 
many  substantial  particulars;  but  we  must  assume,  upon 
all  questions  of  fact  upon  which  there  was  any  conflict,  that 
the  jury  from  their  verdict  believed  the  witnesses  of  the 
defendant.  We  must  assume,  therefore,  upon  the  testimony 
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of  the  defendant's  witnesses,  that  the  illness  of  the  defend- 
ant's wife  and  servants  was  due  to%a  malarial  or  poisonous 
gas  in  the  apartments  occupied  by  them ;  and  that  this 
unhealthy  condition  of  the  apartment  was  owing  to  the 
defective  condition  of  the  general  plumbing  work  of  the 
house,  of  which  the  landlord  was  fully  notified  by  the  orders 
he  received  from  the  Board  of  Health,  and  which  could 
have  been  removed  if  he  had  complied  with  those  orders, 
as  he  was  bound  to  do;  that* the  defendant  waited  for  two 
weeks,  and  finding  that  nothing  was  done  on  the  part  of 
the  landlord,  that  he  left  under  the  justifiable  apprehension 
that  he  was  imperilling  the  health  and  possibly  the  life  of 
himself  and  family  by  remaining. 

This  state  of.  facts  established  a  constructive  eviction.  If 
a  tenant  is  deprived,  by  the  wrongful  act  of  the  landlord, 
of  the  beneficial  use  of  the  premises  and  is  compelled  thereby 
to  quit  and  abandon  them,  it  amounts  to  what  has  been 
called  a  constructive  eviction,  and  the  tenant  is  thereafter 
relieved  from  the  payment  of  rent  (Dyett  v.  Pendleton,  4 
Cowen  581;  8  Cowen  727;  Edgerton  v.  Page,  1  Hilton 
320;  20  N.  Y.  281 ;  Cohen  v.  Dupont,  1  Sandf.  260;  Halli- 
gan  v.  Wade,  21  111.  470 ;  Preston  v.  Jones,  2  Ired.  Eq.  350 ; 
6  Bac.  Abr.  Kent,  L.  44;  Taylor's  Landlord  and  Tenant 
§  378). 

The  unhealthy  and  perilous  condition  of  the  apartments 
occupied  by  the  defendant,  and  the  landlord's  neglect  for 
two  weeks  to  do  what  the  Board  of  Health  required  him  to 
do,  was,  in  my  opinion,  as  good  a  ground  for  the  defendant's 
quitting  the  apartments,  after  he  had  waited  for  a  fortnight 
for  the  landlord  to  comply  with  the  order  of  the  Board  of 
Health,  as  the  landlord  bringing  lewd  women  upon  the 
premises,  as  in  Dyett  v.  Pendleton  (supra),  or  the  landlord 
or  his  family  constantly  muffling  the  defendant's  door  bell 
so  as  to  prevent  his  knowing  when  visitors  called  upon  him, 
as  in  Cohen  v.  Dupont  (supra'). 

The  first  case  was  an  act  of  immorality  on  the  part  of  the 
landlord;  the  second,  an  unjustifiable  annoyance  of  the  de- 
fendant in  his  business  as  a  dentist ;  and  the  wrongful  act 
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of  the  landlord  in  the  present  case  was  compelling  the  ten- 
ant to  occupy  the  premises  at  the  peril  of  his  health, 
and  possibly  of  his  life,  by  neglecting  to  do  what  the  land- 
lord was  ordered  to  do  by  the  public  authorities,  and  which 
it  was  incumbent  upon  him  to  set  out  about  doing  at  once 
if  he  expected  his  tenant  to  remain  in  the  premises.  Hav- 
ing remained  there  a  fortnight  afterwards  and  nothing 
being  done,  the  defendant,  in  my  opinion,  was  justified  in 
quitting  and  abandoning  the  apartments,  and,  being  aban- 
doned under  such  a  state  of  facts,  it  amounts  in  law  to  a 
constructive  eviction,  as  fully,  in  my  judgment,  as  did  the 
facts  in  the  cases  above  cited. 

The  question  in  the  case  was  fairly  put  to  the  jury  by  the 
judge.  He  said  that  if  the  illness  of  the  defendant's  wife 
was  caused  by  the  unhealthy  sanitary  condition  of  the  house, 
which  was  not  a  mere  escape  of  sewer  gas,  but  the  result  of 
a  defect  in  the  construction,  which  rendered  the  escape  of 
gas  in  the  closet  a  permanent  thing,  so  that  the  apartments 
became  unfit  for  occupation  and  dangerous  to  life,  that  the 
defendant  had  a  right  to  remove  from  the  apartments,  and 
was  thereafter  discharged  from  the  payment  of  rent ;  that 
the  question,  therefore,  upon  the  evidence,  was  whether 
there  had  been  such  a  constructive  eviction  and  prevention 
of  the  free  enjoyment  of  the  apartments  as  to  relieve  the 
defendant  from  paying  re.nt  for  them. 

The  jury  found  that  there  was,  and  I  think  that  the  judg- 
ment entered  upon  the  verdict  should  be  affirmed. 

'LARREMORE,  J. — Legislative  enactments  have  repeatedly 
narrowed  and  controlled  the  conventional  relation  of  land- 
lord and  tenant,  as  established  by  the  common  law.  Promi- 
nent as  a  subject  of  recent  consideration  is  that  of  "•  hygi- 
ene," which  seems  to  imply  that  all  premises  that  are 
demised  should  be  in  a  healthful  condition.  A  Board  of 
Health  in  this  city  supervises  and  directs  action  in  this 
respect,  and  courts  of  justice  cannot  ignore  its  action. 
Whatever,  under  its  direction,  conduces  to  public  health 
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and  safety,  must  be  regarded  as  a  necessary  police  regula- 
tion, and  enforced  accordingly. 

In  this  case,  the  verdict  of  a  jury  has  established  the  fact 
of  a  constructive  eviction  from  the  premises  in  dispute,  and 
notwithstanding  the  doubt  of  the  learned  appellate  court 
of  the  first  instance  as  to  the  rule  of  law,  I  incline  to  the 
belief  that  cases  of  this  character  must  hereafter  be  decided 
upon  the  distinctive  facts  as  presented  by  the  whole  evi- 
dence in  each  particular  case. 

I  find  no  reason  to  disturb  the  verdict  of  the  jury,  and 
think  the  judgment  appealed  from  should  be  affirmed,  with 
costs. 

BEACH,  J.,  dissented. 
Judgment  affirmed,  with  costs. 


JULIA  H.  CHADWICK,  Respondent,  against  CORYDON  A. 
WOODWARD,  Appellant. 

(Decided  May  22d,  1884.) 

In  an  action  for  rent  under  a  lease  of  a  dwelling  house  and  furniture,  de- 
fendant, the  lessee,  cannot  recover,  hy  way  of  counterclaim,  for  a  breach 
by  the  lessor  of  a  covenant  to  put  the  plumbing  in  perfect  order,  dama- 
ges  alleged  to  have  been  suffered  from  illness  of  defendant  and  his  family 
from  the  bad  sewerage  thereby  occasioned,  and  for  loss  of  business  car- 
ried on  by  defendant  upon  the  demised  premises  as  a  dentist,  and  expense 
and  ill  health ;  it  not  appearing  that  such  damages  were  within  the  con- 
templation of  the  parties  when  they  entered  into  the  lease. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury  rendered  by  direction  of 
the  court  arid  an  order  denying  a  motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
Charles  E.  Whitehead,  for  appellant. 
James  Thomson,  for  respondent. 
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VAN  HOESEN,  J. — The  only  part  of  the  answer  that  re- 
quires notice  is  the  counter  claim.  That  claims  damages 
for  a  breach  by  the  plaintiff  (the  landlord)  of  her  covenant 
to  repair.  The  damages  alleged  are  that  the  defendant  and 
his  family  were  made  ill  by  bad  sewerage,  and  that  the 
defendant  suffered  by  loss  of  business,  in  expense  and  by 
ill  health,  to  the  amount  of  two  thousand  dollars. 

Upon  the  trial  the  defendant  offered  to  prove  these  dama- 
ges, and  also  that  he  was  obliged  to  leave  the  house  and  go 
into  the  country  for  the  benefit  of  his  health.  The  fact 
that  he  was  obliged  to  leave  the  house  and  go  to  the  coun- 
try was  not  alleged,  and  therefore  there  was  no  error  in 
refusing  to  allow  the  defendant  to  prove  it. 

The  sole  question  is,  whether  the  damages  alleged  are 
not  too  remote.  The  counterclaim  was,  as  I  have  said,  to 
recover  damages  for  the  breach  of  the  covenant  to  repair ; 
and  no  charge  of  fraud  is  to  be  found  in  the  pleadings. 
Damages  are  said  to  be  remote,  "  when,  though  arising  out 
of  the  cause  of  action,  they  do  not  so  immediately  and 
necessarily  flow  from  it,  as  that  the  offending  party  can  be 
made  responsible  for  them  "  (Mayne  on  Damages  26).  Or- 
dinarily, when  the  landlord  violates  his  covenant  to  repair, 
the  tenant  may  himself  make  the  repairs  and  charge  the 
landlord  with  the  cost;  or,  he  may  recover  for  the  loss  of 
the  use  of  that  part  of  the  demised  premises  which  the 
failure  to  repair  has  prevented  him  from  enjoying  (Myers  v. 
Barns,  35  N.  Y.  273). 

Our  attention  has  not  been  called  to  any  case  in  which  a 
tenant,  suing  his  landlord  for  a  breach  of  the  covenant  to 
repair,  has  recovered  damages  for  loss  of  health  or  loss 
of  business.  It  has,  however,  been  decided  that  loss  of 
custom  to  a  miller,  through  the  failure  of  the  covenantor 
to  make  repairs  to  a  mill,  was  too  uncertain  and  speculative 
to  be  considered  in  assessing  damages  (Middlekauff  v .  Smith, 
1  Md.  329 ;  Fort  v.  Omdorff,  1  Heisk.  167).  Why  should 
not  loss  of  custom  to  a  dentist  be  regarded  as  too  remote  ? 
It  has  also  been  decided  that  the  profits  anticipated  from  the 
performance  of  a  vocalist  could  not  be  recovered  as  damn- 
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ges,  though  the  failure  of  the  vocalist  to  perform  was  caused 
by  sickness,  which  resulted  from  the  covenantor's  breach  of 
his  covenant  to  put  the  theatre  in  fit  condition  for  occupa- 
tion (Academy  of  Music  v.  ffackett,  2  Hilton  234). 

Mayne,  in  his  work  on  Damages  (p.  8),  says  that  only 
those  damages  that  are  the  primary  and  immediate  result  of 
a  breach  of  contract  are  to  be  considered,  and  that  the 
damages  for  which  a  contracting  party  is  liable  should  be  in 
proportion  to  the  benefit  he  would  receive  if  the  contract 
were  performed.  In  order  to  make  the  party  committing  a 
breach  of  contract  liable  for  consequential  damages,  it  must 
appear  that  they  were  foreseen  at  the  time  of  the  contract. 
It  cannot  reasonably  be  said  that  either  the  landlord  or  the 
tenant,  when  they  entered  into  this  lease,  expected  that  the 
neglect  to  put  the  plumbing  in  good  order  would  result  in 
injurj'-  to  the  tenant's  business.  It  does  not  even  appear 
that  the  landlord  knew  what  that  business  was.  Nor  can 
it  be  supposed  that  either  party  looked  forward  to  the  ten- 
ant's sickness,  or  to  the  death  of  the  tenant's  servant,  as 
something  likely  to  follow  an  omission  to  put  the  plumbing 
in  perfect  order.  There  can  be  no  question  that  the  dama- 
ges claimed  for  injuries  to  the  health  and  business  of  the 
tenant  were  too  remote.  The  actual  outlays  made  by  the 
tenant  for  repairs  were  allowed  to  him.  ( 

These  observations  dispose  of  this  appeal.  All  the  offers 
and  all  the  exceptions  relate  to  the  proof  of  damages  which 
are  too  remote  to  be  recovered. 

LARREMOEE  and  J.  F.  DALY,  JJ.,  concurred. 
Judgment  and  order  affirmed  with  costs. 


VOL.  xn.— 
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GEORGE   M.  CHAPMAN,   Respondent,   against   ISAAC 
FRANK  et  al.,  Appellants. 

(Decided  May  22d,  1884.) 

In  an  action  for  rent  under  a  lease,  the  answer  of  defendants,  the  lessees, 
set  up  as  a  counterclaim  that  defendants  had,  at  the  special  instance 
and  request  of  plaintiff,  paid,  laid  out  and  expended  certain  moneys  to 
and  for  his  use,  which  he  promised  to  repay  to  them,  but  failed  to  do  so. 
A  bill  of  particulars  of  the  counterclaim  described  the  moneys  paid  as 
"cash  paid  in  and  about  buildings  mentioned  in  the  complaint."  It 
appeared  from  the  lease  that  the  plaintiff  had  thereby  covenanted  to 
place  the  demised  premises  in  repair.  Held,  that  evidence  was  admis- 
sible on  behalf  of  defendants  of  an  employment  of  them  by  plaintiff  to 
make  such  repairs  for  him  under  a  special  contract,  which  had  been  fully 
performed  on  their  part,  although  such  special  contract  was  not  pleaded. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 
Julius  J.  Frank,  for  appellants. 
I.  W.  Cook,  for  respondent. 

VAN  HOESEN,  J. — The  answer  set  up  as  a  counterclaim 
that  the  defendants  had,  at  the  special  instance  and  request 
of  the  plaintiff,  paid,  laid  out  and  expended  certain  moneys 
to  and  for  his  use,  and  that  the  plaintiff  had  promised  to 
pay  them  such  moneys.  These  allegations  the  defendants 
sought  to  prove  by  showing  that  the  plaintiff  by  his  lease 
covenanted  to  place  certain  demised  premises  in  repair,  and 
that  he  emploj^ed  the  defendants  to  make  those  repairs  for 
him,  and  that  they  had  performed  their  part  of  the  contract 
by  doing  the  repairs  in  pursuance  of  the  employment.  This 
testimony  was  offered  to  sustain  the  allegations  of  the 
counterclaim.  The  court  rejected  the  proffered  testimony 
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on  the  ground  that  it  did  not  relate  to  any  issue  raised  by 
the  answer. 

There  was  a  bill  of  particulars  of  the  counterclaim, 
which  was  headed  "  cash  paid  in  and  about  buildings  men- 
tioned in  the  complaint."  The  counterclaim  is  in  sub- 
stance the  old  common  count  in  assumpsit  for  money  paid, 
and  the  question  is,  can  the  defendants  recover  damages  for 
the  breach  of  the  special  contract  made  by  them  with  the 
plaintiff,  under  the  old  common  count  in  assumpsit  ?  The 
counterclaim  does  not  say  when,  where  or  how  the  money 
was  paid  and  expended,  and  the  plaintiff,  if  he  had  chosen, 
could  have  compelled  the  defendants  to  give  detailed  infor- 
mation as  to  those  matters.  He  contented  himself,  how- 
ever, by  requiring  a  bill  of  particulars  of  the  items  of  the 
disbursements,  and  a  general  statement  that  the  expendi- 
tures were  made  upon  certain  specified  buildings.  There  is 
no  doubt  that  if  the  special  contract  was  fully  performed 
by  the  defendants,  so  that  nothing  remained  to  be  done  b}r 
either  party  save  the  payment  by  the  plaintiff  of  the  amount 
that  was  due,  a  recovery  upon  the  count  for  money  paid 
could  be  sustained. 

From  the  questions  that  were  propounded  by  the  defend- 
ants, and  excluded  by  the  judge,  it  is  evident  that  the 
defendants  did  not  rely  upon  an  implied  request  to  make 
the  repairs  for  the  doing  of  which  they  ask  compensation, 
but  that  they  expected  to  prove  an  express  request  made 
before,  and  an  express  promise  of  the  plaintiff  made  after 
the  doing  of  the  work.  Upon  this  point  Moak,  in  his  edi- 
tion of  Van  Sandtvoord's  Pleadings,  says  (p.  205)  :  "  Where 
there  is  an  express  promise  to  pay,  supported  by  a  sufficient 
consideration,  it  is  the  ground  of  the  action,  and  the  plaint- 
iff need  set  forth  no  other  facts  to  sustain  his  action  ;  but  in 
the  absence  of  an  express  promise,  every  fact  necessary  to  fix 
the  liability  of  the  defendant,  aud  to  show  him  under  a  legal 
obligation  to  pay  the  demand,  should  be  stated  in  the  com- 
plaint." Of  course,  an  express  request  made  before  the 
doing  of  the  work  will  support  an  action  though  no  promise 
made  after  its  completion  be  proved. 
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The  testimony  offered  after  the  lease  was  admitted  in 
evidence  ought,  I  think,  to  have  been  received,  for  it  tended 
to  prove  the  allegations  of  the  counterclaim,  namely,  that 
at  the  request  of  the  plaintiff  the  defendants  paid,  laid  out 
and  expended  a  certain  sum  of  money.  If  the  defendants 
had  fully  performed  the  contract  on  their  part,  so  that 
nothing  but  the  payment  of  money  by  the  plaintiff  was 
needed  to  close  the  transaction  between  the  parties,  the 
common  count  for  money  paid  was  good  as  a  pleading  (see 
cases  collected  in  second  edition  of  Bliss's  Code,  p.  291,  e, 
f,  g,  h,  i,  j,  k,  1  and  m). 

I  do  not  understand  the  learned  judge  as  holding  that  the 
relations  of  the  parties  prevented  the  plaintiff  from  hiring 
the  defendants  to  make  repairs  or  alterations  in  the  build- 
ing, or  as  holding  that  the  lease  would  have  been  added  to, 
varied  or  controlled,  by  evidence  that  the  plaintiff  had  em- 
ployed the  defendants  to  perform  the  work  which  he  him- 
self in  the  lease  covenanted  to  perform.  The  evidence  was 
rejected  solely  upon  the  ground  that  the  defendants  should 
have  set  up  their  special  contract  instead  of  relying  upon  a 
common  count  in  assumpsit. 

I  think  the  judge  was  right  in  excluding  the  testimony 
offered  to  prove  the  oral  negotiations  that  preceded  or 
accompanied  the  execution  of  the  lease.  They  did  not  fall 
within  the  rule  of  Juillard  v.  Chaffe  and  Chapin  v.  Dobson. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

LARREMORE  and  J.  F.  DALY,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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CHESTER  S.  COLE,  as  Captain  of  the  Port  of  New  York, 
Respondent,  against  MICHAEL  MAHONEY,  Appellant. 

(Decided  May  22d,  1884.) 

The  provision  of  the  act  of  1862  (L.  1862  c.  487  §  7)  giving  harbor  mas- 
ters of  the  port  of  New  York  power  to  remove  vessels  in  that  port,  con- 
templated prompt  and  decisive  action  by  the  officer  in  the  cases  for  which 
it  provided,  and  gave  him  jurisdiction  and  required  him  to  decide  upon 
the  facts,  e.  g.,  good  faith  as  to  receiving  and  discharging  cargoes. 

The  repeal  of  the  act  does  not  affect  the  determination  of  an  appeal  previ- 
ously taken  from  a  judgment  in  an  action  brought  under  it;  the  review 
of  a  judgment  in  a  civil  action  is  controlled  by  the  law  existing  when  the 
judgment  was  pronounced. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury  and  from  an  order  affirm- 
ing an  order  denying  a  motion  for  a  new  trial. 

Oa  May  8th,  1882,  the  canal  boat  Emma  was  lying  at  a 
certain  bulkhead  in  the  port  of  New  York,  in  charge  of  the 
defendant  Mahoney.  On  that  day  one  of  the  harbor  mas- 
ters of  said  port  ordered  Mahoney  to  remove  the  boat  from 
the  place  at  which  she  was  stationed.  He  refused  and  neg- 
lected to  obey  said  order. 

The  plaintiff  then  brought  this  action,  setting  up  in  his 
complaint  the  facts  above  stated ;  that  the  defendant  thereby 
became  liable  to  him  in  the  sum  of  $50,  according  to  the 
provisions  of  the  laws  of  the  State  of  New  York  in  such 
case  made  and  provided.  The  defendant,  by  his  answer, 
admitted  that  the  boat  was  in  his  charge  at  the  time  and 
place  above  stated,  and  that  he  was  then  discharging  his 
cargo  therefrom  by  authority  of  one  of  the  harbor  masters 
of  said  port.  Issue  was  joined  upon  the  pleadings  and  a 
trial  had,  which  resulted  in  a  verdict  in  favor  of  the  plaint- 
iff. A  motion  by  defendant  for  a  new  trial  was  denied,  and 
judgment  for  plaintiff  was  entered  upon  the  verdict.  From 
the  judgment  and  the  order  denying  his  motion  for  a  new 
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trial  defendant  appealed  to  the  General  Term  of  the  City 
Court,  by  which  both  were  affirmed ;  and  from  this  decision 
defendant  again  appealed  to  this  court. 

Jlyland  $•  Zabriskie,  for  appellant. 
Groodrich,  Deady  $•  Platt,  for  respondent. 

LARKEMOEE,  J. — At  the  commencement  of  the  trial  the 
defendant  moved  to  dismiss  the  complaint  "as" not  stating 
facts  sufficient  to  constitute  a  cause  of  action,"  and  upon 
the  further  ground  that  the  statute  under  which  it  was 
brought  was  not  properly  pleaded.  The  motion  was  denied 
and  the  defendant  excepted. 

In  this  there  was  no  error,  for  the  court  was  bound  to 
take  judicial  notice  of  chapter  487  of  the  Laws  of  1862. 

The  judge  submitted  the  question  of  fact  to  the  jury, 
•whether  or  not  the  plaintiff  showed  or  exhibited  to  the  de- 
fendant a  copy  of  the  law  above  referred  to,  as  required  by 
the  15th  section  thereof,  and  to  the  charge  upon  such  sub- 
mission no  exception  was  taken. 

The  main  contention  at  the  trial  and  upon  this  appeal 
relates  to  the  construction  to  be  given  to  section  7  of  the 
act  above  mentioned.  Section  7  provides  that  "  Each  har- 
bor master  shall  have  power,  within  the  district  assigned  to 
him,  to  provide  and  assign  suitable  accommodations  for  all 
ships  and  vessels,  and  regulate  them  in  the  stations  they  are 
to  occupy  at  the  wharves  or  in  the  stream,  and  to  remove 
from  time  to  time  such  vessels  as  are  not  employed  in  re- 
ceiving or  discharging  their  cargoes,  to  make  room  for  such 
others  as  require  to  be  immediately  accommodated  for  the 
purpose  of  receiving  or  discharging  their  cargoes,  and  shall 
have  power  to  determine  as  to  the  fact  of  their  being  fairly 
and  in  good  faith  employed  in  receiving  or  discharging  their 
cargoes,  and  shall  have  authority  to  determine  how  far 
and  in  what  instance  it  is  the  duty  of  the  master  and  others 
having  charge  of  ships  and  vessels  to  accommodate  each 
other  in  their  respective  situations.  And  if  any  master  or 
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any  person  having  charge  of  any  vessel,  canal  boat,  barge 
or  lighter,  shall  refuse  or  neglect  to  remove  his  vessel,  canal 
boat,  barge  or  lighter  when  ordered  to  do  so  by  the  Captain 
of  the  Port  or  by  a  harbor  master,  or  shall  resist  or  forcibly 
oppose  said  officers  in  the  discharge  of  their  duties,  such 
master  or  person  so  refusing,  neglecting,  resisting  or  oppos- 
ing, shall,  for  every  such  offense,  forfeit  and  pay  the  sum  of 
fifty  dollars,  to  be  recovered  with  costs  of  suit  by  and  in 
the  name  of  the  Captain  of  the  Port,  before  any  court  hav- 
ing cognizance  thereof." 

It  was  held  by  this  court  in  Adams  v.  Farmer  (1  E.  D. 
Smith  588),  under  an  'act  similar  to  the  one  in  question, 
that  the  power  given  by  the  statute  to  harbor  masters  is  gen- 
eral in  character  and  not  limited  to  cases  where  other  ves- 
sels require  to  be  immediately  accommodated  in  receiving 
or  discharging  cargoes. 

That  a  harbor  master  should  have  power  to  act  summa- 
rily is  evident  from  the  language  of  the  statute.  His  duty 
in  this  respect  may  be  considered  a  necessary  police  regula- 
tion. If  in  any  or  every  case  the  validity  of  his  action 
should  first  be  tried  and  determined  by  a  jury,  the  very 
object  of  the  statute  might  be  defeated  on  account  of  the 
delay  incident  to  such  litigation.  The  statute  contemplates 
prompt  and  decisive  action  in  the  cases  for  which  it  pro- 
vides by  the  officer  intrusted  with  the  performance  of  its 
duties.  If  he  shall  exceed  or  abuse  his  authority  he  is  amena- 
ble to  the  law  like  any  other  public  officer.  The  statute 
gives  him  jurisdiction  and  requires  him  to  decide  upon  the 
very  facts  which  the  appellant  contends  should  have  been 
submitted  to  the  jury  (Cole  v.  Kelly,  1  N.  Y.  City  Ct.  Rep. 
400). 

I  have  riot  overlooked  the  case  of  Hoeft  v.  Seaman  (38  N. Y. 
Super.  Ct.  Rep.  62).  The  special  term  of  that  court  sus- 
tained an  injunction  pendente  lite  upon  the  ground  that  it 
did  not  appear  that  there  was  any  impending  necessity  or 
application  for  the  immediate  use  of  the  pier  where  the 
floating  bath  was  located  by  written  permission  of  the  De- 
partment of  Docks.  Assuming,  as  the  court  held,  that 
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harbor  masters  are  officers  of  limited  jurisdiction,  and  can, 
only  exercise  such  powers  as  are  expressly  given,  yet  in  the 
case  at  bar,  the  statute  expressly  says  that  such  officers  may 
remove  vessels  not  employed,  &c.,  and  make  room  for  others, 
and  shall  have  power  to  determine  the  fact  of  good  faith  as 
to  receiving  and  discharging  cargoes.  There  was  no  evi- 
dence of  the  exercise  of  any  arbitrary  power,  but  only  that 
winch  the  statute  expressly  conferred. 

The  repeal  of  the  act  of  1862  cannot  affect  the  rights 
vested  by  a  prior  judgment  without  a  saving  clause  to  that 
effect  ( Church  v.  Rhodes,  6  How.  Pr.  281 ;  Hartung  v.  The 
People,  22  N.  Y.  95).  The  case  last  cited  points  out  the 
distinction  of  the  effect  of  an  ex  post  facto  law  between  a 
criminal  proceeding  upon  a  writ  of  error  and  a  review  upon 
an  appeal  of  an  action  under  the  Code.  In  the  latter  case 
it  was  held  that  the  judgment  reviewed  was  controlled  by 
the  law  as  it  stood  when  such  judgment  was  pronounced. 

The  other  objections  in  the  case  do  not  appear  to  have 
been  well  taken,  and  the  judgment  should  be  affirmed,  with 
costs. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


LUCIA  COULSON,  Respondent,  against  ELIOT  B.  WHITING 

Appellant. 

(Decided  May  22d,  1884.) 

In  reviewing,  upon  appeal  from  a  judgment,  a  ruling  made  at  the  trial 
upon  an  offer  of  proof,  such  offer  is  not  to  be  treated  with  any  special 
favor,  nor  to  be  expanded  so  as  to  embrace  matters  not  within  the  issues 
raised  by  the  pleadings. 

In  an  action  for  rent  upon  a  lease,  under  an  answer  which  alleges  that 
defects  in  the  sewerage  of  the  demised  premises  "  were  wrongfully  and 
fraudulently  concealed  from  the  defendant  by  the  plaintiff  at  the  time  of 
making  said  lease,"  but  fails  to  state  the  facts  that  constituted  the  fraud, 
proof  of  such  facts  is  not  admissible. 
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As  a  general  rule,  a  lessor  is  not  bound  to  disclose  to  an  intending  lessee 
any  defects  in  the  structure  or  condition  of  the  premises  that  make  them 
unfit  for  habitation.  And  unless  the  circumstances  show  a  different  un- 
derstanding between  the  parties,  a  statement  by  a  landlord  that  the 
plumbing  is  in  good  order  is  to  be  regarded  merely  as  the  expression  of 
an  opinion,  and  not  as  the  assertion  of  a  fact. 

A  lessee  is  not  entitled  to  abandon  the  demised  premises  as  untenantable, 
under  the  act  of  1860  (L.  1860  c.  845),  merely  because,  during  the  term, 
he  finds  the  plumbing  in  them  to  be  in  such  a  condition  that  it  impairs 
his  comfort  or  injures  his  health. 


APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury  rendered  by  direction  of 
the  court  and  an  order  denying  a  motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
Francis  C.  Barlow,  for  appellant. 
Porter  $  Kilvert,  for  respondent. 

VAN  HOESEN,  J. — We  were  urged  by  the  counsel  for  the 
appellant  to  treat  this  appeal  with  great  indulgence,  be- 
cause the  learned  justice  before  whom  the  action  was  tried 
did  not  call  attention  to  the  insufficiency^  of  the  answer 
before  he  directed  a  verdict  for  the  plaintiff.  An  offer  to 
prove  was  entertained  by  the  justice,  and  therefore  the 
counsel  contends  that  if  a  good  defense  could  have  been 
established,  we  are  at  liberty  to  assume  that  it  would  have 
been  established,  and  upon  that  assumption  to  reverse  the 
judgment,  though  the  answer  sets  up  no  bar  to  the  plaint- 
iff's right  to  a  recovery. 

I  do  not  so  understand  the  duty  of  an  appellate  court  in 
reviewing  a  judgment.  There  are  few  judges  of  experience 
that  will  receive  an  offer  of  proof;  but  when  one  is  enter- 
tained we  are  to  pass  upon  it  as  we  pass  upon  any  other 
proceeding  taken  at  a  trial,  and  to  construe  it  according  to 
its  language,  and  by  the  light  of  the  circumstances  under 
which  it  was  made.  It  is  not  to  be  treated  with  any  special 
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favor,  nor  to  be  expanded  so  as  to  embrace  matters  that  are 
not  within  the  issues  raised  by  the  pleadings. 

Let  us  see  what  the  offer  was.  It  was  "to  prove  the 
substance  of  the  answer  in  regard  to  the  question  of  sewer- 
age ;  the  substance  and  all  the  particulars  and  matters  con- 
tained in  the  answer."  What  was  the  answer  that  the  de- 
fendant said  he  could  prove  ?  He  offered  to  prove  his 
answer,  and  not  a  defense  not  pleaded  ;  and,  therefore,  the 
first  question  that  arises  is,  Did  the  answer  set  up  a  good 
defense  ? 

It  alleges  that  "  the  sewerage  or  drainage  is  defective, 
and  that  offensive  and  noxious  vapors  and  odors  arise 
through  the  pipes,  which  have  endangered  the  life  of  the 
defendant,  and  rendered  the  house  unfit  for  habitation ;  and 
that  the  said  defects  in  the  sewerage  were  wrongfully  and 
fraudulently  concealed  from  the  defendant  by  the  plaintiff 
at  the  time  of  making  said  lease."  I  will  not  say  that  these 
allegations  are  made  in  bad  faith,  but  they  are  suspicious; 
first,  because  the  plaintiff  resides  in  England,  and  the  lease 
was  executed  in  New  York  on  her  behalf  by  an  attorney ; 
and,  secondly,  because  the  averment  is  not  that  the  drain- 
age was  defective  at  the  time  of  the  making  of  the  lease, 
but  only  that  it  was  defective  at  the  time  the  answer  was 
verified.  The  present  tense  is  used  when  the  defects  of 
the  sewerage  are  mentioned,  though  the  perfect  tense  is 
used  in  speaking  of  the  effects  of  the  alleged  vapors  and 
odors.  It  would  not  be  unfair  to  infer  that  there  was  some 
reason  for  omitting  to  allege  what  the  condition  of  the 
house  was  at  the  time  of  the  making  of  the  lease  (Bloomer 
v.  Merrill,  1  Daly  485).  But  it  may  be  said  that  the 
pleader  intended  to  say  that  the  defects  complained  of 
existed  prior  to  the  execution  of  the  lease,  because  it  is 
said  that  the  plaintiff  fraudulently  concealed  them.  I  shall 
treat  the  answer,  therefore,  as  if  it  alleged  that  the  defects 
existed  at  the  time  the  lease  was  made. 

It  will  be  observed  that  the  defendant  uses  the  words 
"fraudulently  concealed,"  but  fails  to  state  the  facts  that 
made  the  fraud.  What,  in  the  defendant's  judgment, 
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amounts  to  a  fraudulent  concealment?  "What  did  the 
plaintiff  know  respecting  the  condition  of  the  plumbing? 
What  did  she  do  to  conceal  the  alleged  defects?  What 
was  her  intent  in  doing  what  she  did?  How  was  the  de- 
fendant misled  by  her  machinations  ?  These  facts  were 
essential  to  the  establishment  of  a  defense,  and  yet  they 
were  not  pleaded,  and,  therefore,  could  not  be  proved 
(McMurray  v.  G-ifford,  5  How.  Pr.  14 ;  Lefler  v.  Field,  52 
N.  Y.  621 ;  Dubois  v.  Hermance,  56  N.  Y.  673). 

There  is  such  a  thing  as  a  neglect  to  perform  the  duty  of 
disclosure  where  such  a  duty  exists,  and  that  is  a  case 
of  passive  concealment.  But  there  are  few  instances  in 
which  it  is  the  duty  of  the  landlord  or  of  a  vendor  to  dis- 
close to  the  intending  tenant  or  the  intending  purchaser 
any  defect  in  the  subject  of  the  negotiation.  Where  a 
tenement  has  recently  been  occupied  by  a  person  that  had 
an  infectious  disease,  it  has  been  held  that  the  landlord 
was  answerable  in  damages  if  he  re-let  the  premises  to  a 
stranger  without  communicating  to  him  the  facts  within 
his  knowledge  respecting  the  sickness  of  the  former  occu- 
pant. This  is  an  exception  to  the  rule,  and  is  not  intended 
to  relax  the  principle  that  a  landlord  is  not  bound  to  dis- 
close any  defects  in  the  structure  or  condition  of  the  prem- 
ises that  make  them  unfit  for  habitation.  A  defect  in  the 
plumbing  is  like  a  defect  in  the  flues  or  in  the  heating  ap- 
paratus. These  imperfections  can  not  be  discovered,  per- 
haps, by  any  examination  that  the  intending  tenant  can  be 
expected  to  make  ;  but  yet  it  has  never  been  held  that  the 
landlord  is  bound,  under  the  penalty  of  fraud,  to  disclose 
such  defects,  even  though  he  be  aware  of  them.  The  ten- 
ant is  as  much  bound  to  make  ordinary  repairs  to  the 
plumbing  as  he  is  to  make  any  other  ordinary  repairs,  in  a 
house  that  he  imprudently  leases  whilst  it  is  out  of  order. 

There  is  another  kind  of  concealment  called  "active  con- 
cealment," and  this  is  where  one  party  does  something  to 
prevent  the  other  from  learning  a  material  fact;  as,  by 
using  contrivances  to  hide  defects,  or  where  he  contributes 
to  produce,  by  some  overt  act,  an  erroneous  belief  by  the 
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other  party  of  an  essential  fact,  or  where  he  tells  a  part 
only  of  the  truth  and  withholds  the  remainder,  which,  if 
told,  would  entirely  change  the  effect  of  what  he  has  dis- 
closed ;  these  are  acts  in  the  nature  of  "  aggressive  deceit," 
but  they  fall  under  the  head  of  active  concealment.  Of 
which  kind  of  concealment  did  the  answer  mean  to  accuse 
the  plaintiff?  No  man  can  say.  It  may  be  that  the 
pleader  had  no  very  clear  idea  in  his  mind,  and  that  he 
shared  the  belief — only  too  common — that  mephitic  vapors 
are  so  injurious  to  the  human  constitution  that  rent  need 
not  be  paid  where  a  tenant  can  show  that  he  has  detected 
the  smell  of  sewer  gas  in  the  demised  premises.  This  is  an 
error.  It  is  a  fact  known  to  all  who  dwell  in  New  York 
that  where  a  connection  is  made  with  a  sewer,  it  is  certain 
that  more  or  less  of  the  exhalations  from  the  sewer  will 
ascend  into  the  house.  The  great  effort  of  the  plumbers 
has  been  to  devise  some  plan  by  which  to  prevent  the 
ascent  of  these  vapors ;  but  it  may  well  be  doubted  if  any 
one  of  them  ever  succeeded,  or  ever  will  succeed.  If  they 
should  prove  successful,  only  a  part  of  the  difficulty  would 
be  overcome,  for  where  liquid  polluted  with  the  filth  of  the 
human  body  is  sent  down  the  pipes  to  the  sewer,  a  part  will 
inevitably  adhere  to  the  interior  surface  of  the  conduits, 
and  naturally  produce  offensive  smells  and  gases.  It  is  of 
this,  as  well  as  of  vapors  from  the  sewers,  that  people  com- 
plain, and  in  all  probability  there  is  not  a  house  in  the  city 
of  New  York  that  is  not  occasionally  visited  by  unpleasant 
odors  from  the  pipes  leading  to  the  sewers.  Some  houses 
are  much  worse  than  others,  but  the  fact  is  incontestible  that 
a  house  that  is  entirely  free  from  what  is  called  sewer  gas 
must  be  one  that  has  no  pipes  in  it  for  the  discharge  of  the 
refuse  of  the  household.  People  hire  houses  with  a  knowl- 
edge of  all  this,  and  then  seek  to  avail  themselves  of  the 
presence  of  sewer  gas  as  a  defense  to  the  payment  of  rent. 
An  unpleasant  odor  at  times  is  a  necessary  evil  in  a  house 
with  sewer  connections.  The  landlord  is  dependent  on  the 
good  faith  and  the  skill  of  the  plumber,  the  major  part  of 
whose  work  is  not  open  to  inspection,  and  nothing  could  be 
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more  unjust  than  to  hold  the  landlord  liable  for  secret  de- 
fects for  which  the  plumber  is  to  blame,  if  there  be  blame 
at  all.  The  mysteries  of  the  pipes  are  no  more  open  to  the 
landlord  than  to  the  house  hunter,  and  unless  circumstances 
show  a  different  understanding  between  the  parties,  a  state- 
ment by  a  landlord  that  the  plumbing  is  in  good  order  is  to 
be  regarded  merely  as  the  expression  of  an  opinion,  and  not 
as  the  assertion  of  a  fact  (Wilkinson  v.  Clauson,  Sup.  Ct. 
Minn.,  12  N.  W.  Rep'r  147). 

It  is  folly  to  liken  a  case  in  which  it  appears  that  a  ten- 
ant discovers  an  unpleasant  or  a  deleterious  odor  from  the 
plumbing  to  the  case  of  a  concealment  by  a  landlord  of  the 
fact  that  an  infectious  disease  is  lurking  in  a  house.  If  I 
let  a  house  in  a  fever  and  ague  district,  without  disclosing 
the  existence  of  malaria  in  that  region,  will  any  man  say 
that  the  tenant,  who  made  no  inquiries  of  me,  may  occupy 
it  till  I  dispossess  him,  and  then  defeat  my  claim  for  rent 
on  the  ground  that  I  entrapped  him  into  hiring  by  a  fraudu- 
lent concealment? 

The  answer  was  fatally  defective,  and  the  justice  prop- 
erly directed  judgment  for  the  plaintiff.  But  it  is  sug- 
gested that  the  justice  did  not  discover  the  defects  in  the 
answer  until  the  motion  for  a  new  trial  was  made  before 
him.  He  certainly  had  discovered  them  at  that  time,  and  I 
think  it  a  gratuitous  assumption  to  assert  that  at  the  trial 
he  -did  not  know  the  answer  to  be  bad.  Whatever  his 
reason  for  directing  judgment  may  have  been,  his  decision 
was  right,  and  it  will  not  be  reversed,  even  if  he  did  give  a 
wrong  reason  for  it.  I  have  no  doubt,  however,  that  the 
justice  did  see  the  very  point  in  controversy. 

We  are  asked  to  decide  that  a  tenant  may  abandon  the 
demised  premises  if,  during  his  term,  he  finds  the  plumbing 
to  be  in  such  a  condition  that  it  impairs  his  comfort  or  in- 
jures his  health.  It  is  asserted  that  the  house  is  then  unten- 
antable, and,  under  the  Act  of  1860,  may  be  abandoned.  I 
deem  it  unnecessary  to  add  anything  to  what  was  said  in 
tiutphen  v.  Seebass  (ante,  p.  139)  upon  that  subject. 

The  act  of  1860  first  came  under  consideration  in  the 
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case  of  Bloomer  v.  Merrill,  decided  by  Chief  Justice  DALY 
in  1863,  and  reported  in  1  Daly  485.  The  Chief  Justice 
said  that  the  act  "  was  evidently  intended  to  relieve  tenants 
in  cases  analogous  to  that  of  Weigall  v.  Waters  (6  Term  R. 
488),  where  during  the  term  the  building  was  damaged  by 
a  tempest  so  as  to  be  untenantable,  and  yet  the  tenant  was 
held  bound  for  the  rent."  The  same  view  of  the  object  of 
the  act  was  taken  by  the  Commission  of  Appeals  in  Suydam 
v.  Jackson  (54  N.  Y.  450),  where  Commissioner  REYNOLDS 
said,  "the  act  was  merely  intended  to  relieve  tenants  from 
the  payment  of  rent  where  the  demised  premises  were  de- 
stroyed by  fire,  or  by  some  kindred  cause,  resulting  from 
some  sudden  and  unexpected  action  of  the  elements."  I 
quote  the  language  of  Commissioner  REYNOLDS,  because 
the  learned  counsel  for  the  appellant  said  that  that  judge 
had  not  expressed  the  opinion  that  the  act  applied  only 
where  some  sudden  and  violent  action  of  the  elements  had 
destroyed  or  injured  the  tenement.  It  will  be  seen  that 
there  is  no  discordance  between  the  views  of  Commissioner 
EARL  and  those  of  Commissioner  REYNOLDS.  I  have  yet 
to  find  the  first  expression  of  dissatisfaction  on  the  part  of 
any  court  with  the  decision  in  Suydam  v.  Jackson.  It 
seems  to  me  to  be  a  most  sensible  construction  of  the 
statute,  and  if  it  were  in  my  power  to  overrule  it,  I  would 
not  abate  it  a  jot  or  tittle.  I  reiterate  the  opinion  I  gave 
in  Seebass  ads.  Sutphen,  for  I  regard  it  as  a  mere  corollary 
to  Suydam  v.  Jackson. 

If  the  plumbing  were  in  a  bad  condition  at  the  time  of 
the  demise,  the  act  of  1860  has  no  application  {Bloomer  v. 
Merrill,  I  Daly  485). 

The  appeal  is,  in  my  opinion,  utterly  without  merit,  and 
I  would  not  have  spent  so  much  time  in  disposing  of  it, 
were  it  not  that  some  of  the  younger  members  of  the  bar 
seem  to  suppose  that  sewer  gas  contains  unlimited  possi- 
bilities for  speculative  litigation. 

The  judgment  should  be  affirmed,  with  costs. 

LARREMORE,  J. — I  concur,  because  the  opinion  of  the 
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General  Term  of  this  court  in  Sutphen  v.  /Seebass  (May, 
1883,  ante,  p.  139)  is  conclusive  in  this  action. 

J.  F.  DALY,  J. — I  concur  in  the  opinion  of  Judge  VAN" 
HOESEN. 

Judgment  affirmed,  with  costs. 


JAMES  EDWARDS,  Appellant,  against  LYMAN  N.  JONES, 
Respondent. 

(Decided  May  22d,  1884.) 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  the  result 
of  negligence  of  defendant  and  his  servants,  It  appeared  that  the  injury 
was  caussd  by  apparatus  which  was  in  charge  of  a  servant  of  defendant, 
bat  that  it  occurred  while  such  servant  was  temporarily  absent  and  the 
apparatus  was  under  the  control  of  a  stranger;  and  plaintiff  did  not  show 
that  such  stranger  assumed  control  of  it  with  the  knowledge  or  consent 
of  defendant's  servant.  Held,  that  the  complaint  was  properly  dismissed. 

APPEAL  from  a  judgment  of  the  City  Court  of  New  York 
affirming  a  judgment  of  that  court  entered  upon  the  dis. 
missal  of  a  complaint. 

The  facts  are  stated  in  the  opinion. 
J.  A.  Hyland,  for  appellant. 
A.  C.  Anderson,  for  respondent. 

BEACFT,  J. — The  difficulty  with  the  plaintiff's  case,  caus- 
ing a  dismissal  of  his  complaint  by  the  learned  justice  of 
the  City  Court  presiding  at  trial  term,  did  not  arise  from 
weakness  in  legal  position,  but  for  want  of  sufficient  evi- 
dence to  make  a  prima  facie  case  upon  the  facts. 
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The  plaintiff  was  bound  to  produce  proof  authorizing  the 
jury  to  find  that  the  person  in  charge  of  the  defendant's 
hoisting  apparatus  sustained  a  relation  to  the  defendant 
which  would  not  make  the  defendant  responsible  for  his 
negligence.  If  he  failed  in  this,  there  could  be  no  question 
for  the  jury.  The  evidence  upon  this  point  was  given  by 
the  witness  Bray,  and  is  brief  enough  for  quotation.  He 
says :  "  The  regular  driver  went  away  to  the  water  closet 
and  left  a  strange  hand  at  it.  The  strange  man  let  it  go 
before  he  was  told,  and  the  tub  fell,  and  it  came  right  down 
on  the  boat."  On  cross-examination  he  testifies :  "  He 
(the  defendant's  driver)  left  it  (the  horse),  and  then  a 
strange  man  took  hold."  Again :  Question.  "  And  while 
he  was  gone,  this  strange  man  came  and  took  hold  of  the 
horse  and  lifted  the  spring  and  started  it,  and  then  the  tub 
came  down  ?  "  Answer.  "  Yes,  sir." 

This  testimony  does  not  show  the  stranger  assumed  con- 
trol with  the  knowledge  or  assent  of  the  defendant's  servant ; 
one  part  would  support  such  a  conclusion,  another  is  equally 
strong  in  favor  of  the  defendant's  servant  having  been  ignor- 
ant of  the  stranger's  act. 

In  the  one  event  the  defendant  would  have  been  liable  for 
the  stranger's  negligence,  he  having  been  left  in  charge  by 
defendant's  servant  (/Simons  v.  Monier,  29  Barb.  419 ; 
Alihorfv.  Wolf,  22  N.  Y.  355  4  Grleason  v.  Amsdelt,  9  Daly 
393).  If  the  servant,  within  the  scope  of  his  duty,  enabled 
another  by  his  assent  to  injure  a  third  party,  the  master  is 
liable.  In  the  other  view — i.  e.  that  the  stranger  took  con- 
trol of  the  hoisting  apparatus  without  the  knowledge  or 
assent  of  the  regular  driver — the  defendant  would  not  be 
liable,  the  stranger  being  an  intruder  or  volunteer.  This 
distinction  in  my  opinion  is  clearly  deducible  from  the 
authorities  cited. 

The  plaintiff  failed  to  give  evidence  authorizing  a  find- 
ing that  the  strange  man  took  charge  with  the  driver's 
knowledge.  The  proof  was  quite  as  potent  in  support  of 
the  driver's  ignorance.  For  this  reason  it  was  right  to  dis- 
miss the  complaint. 
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The   judgment   should  be  affirmed,  with  costs  and  dis- 
bursements. 

CHARLES  P.  DALY,  Ch.  J.,  and  LARREMORE,  J.,  con- 
curred. 

Judgment  affirmed,  with  costs. 


JACOB  H.  ENGEL,  Appellant,  against  Lours  SCHOOLHERR 
et  al.,  Respondents. 

(Decided  May  22d,  1884.) 

The  receipt,  by  one  employed  as  foreman  of  a  department  of  a  maimfac'- 
turing  business,  of  money  from  a  workman  in  bis  department,  and  his 
keeping  it  with  knowledge  that  it  is  intended  as  a  bribe  to  give  such  work- 
man preference  or  consideration  in  distributing  the  work,  justifies  the' 
dismissal  of  the  foreman  from  such  employment. 

An  order  setting  aside  a  verdict  for  plaintiff  as  against  the  evidence  may 
be  affirmed  on  an  appeal  by  him  to  the  General  Term,  notwithstanding 
there  was  no  request  by  defendant,  at  the  trial,  to  have  a  verdict  directed' 
in  his  favor. 

APPEAL  from  an  order  of  this  court  granting  a  motion 
for  a  new  trial  made  on  the  minutes  of  the  judge  who  pre- 
sided at  the  trial. 

The  action  was  for  damages  for  wrongful  discharge  of 
plaintiff,  who  was  hired  by  defendants  as  foreman  of  the' 
cutting  department  of  their  business.  The  answer  was  a 
general  denial,  except  of  defendants'  copartnership.  On 
the  trial,  defendants  gave  evidence  to  justify  the  discharge- 
of  plaintiff  on  the  ground  that  he  had  received,,  from  the 
tailors  to  whom  he  gave  out  work,  money  to  influence-  his 
conduct  as  foreman  of  defendants'  establishment.  Plaintiff 
denied  the  receipt  of  money  except  from  one  Waixelbaum, 
on  behalf  of  one  Friedman,  and  as  to  the  sum  then  received 
— 120 — he  swears  that  he  told  Waixelbaum  he  never  asked 
VOL.  xii.— 27 
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for  money,  and  desired  him  to  take  it  back,  but  on  Waixel- 
baum's  refusal  to  do  so  he  kept  it.  The  jury  found  a  ver- 
dict for  plaintiff,  which  the  judge  set  aside  on  account  of 
the  receipt  by  plaintiff  of  the  sum  above  mentioned.  From 
the  order  setting  aside  the  verdict  plaintiff  appealed. 

Blumenstiel  £  Hirsh,  for  appellant. 
Kurzman  $  Teaman^  for  respondents. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — 
Testimony  was  given  by  three  of  the  workmen,  Morrison, 
Meyer  and  Katzenstein  (expressman),  that  plaintiff  de- 
manded money  for  giving  out  the  defendant's  work,  but 
plaintiff  denied  the  fact.  The  admitted  receipt  by  him  of 
the  $20  from  Waixelbaum  on  behalf  of  Friedman,  another 
workman,  although  explained  by  him  to  be  a  voluntary 
offering  and  not  an  extortion  or  exaction,  leads  to  the  con- 
viction that  the  three  witnesses  who  testified  against  his 
single  oath,  testified  truly,  and  if  the  case  presented  only  a 
question  of  fact  which  it  was  the  province  of  the  jury  to 
pass  upon,  I  should  be  in  favor  of  granting  a  new  trial, 
that  the  case  might  be  presented  to  another  jury  (Clark  v. 
Mechanics  Nat.  Bank,  8  Daly  481-504). 

But  I  think  the  evidence  given  by  Waixelbanm  as  to  the 
circumstances  of  the  payment  of  the  $20  to  plaintiff  on 
behalf  of  Friedman,  and  the  receipt  and  retention  of  it  by 
plaintiff,  justify  the  act  of  defendants  in  discharging  him, 
and  that  he  should  not  recover  in  this  action.  He  was  told 
Ixy  Waixelbaum  from  whom  the  money  came ;  he  knew  it 
was  sent  him  by  Friedman,  one  of  the  tailors  to  whom  he 
gave  out  work;  and  although  he  insisted  that  he  had  not 
asked  for  it,  his  keeping  it  with  full  knowledge  that  it  could 
only  have  been  intended  as  a  bribe  to  give  Friedman  some 
preference  or  consideration  in  distributing  the  firm's  work. 
-was  as  much  a  breach  of  duty  to  defendants  as  if  he  had 
•extorted  it  in  the  first  instance. 

It  is  objected  by  plaintiff  to  the  granting  of  a  new  trial 
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that  defendants  did  not  ask  to  have  a  verdict  directed  in 
their  favor,  and  having  thus  consented  to  a  submission  of 
the  question  to  the  jury,  cannot  afterwards  be  heard  to 
allege  that  the  verdict  was  against  the  evidence.  Such  an 
objection  might  be  properly  urged  in  an  appellate  court, 
where  a  review  for  error  could  only  be  heard  on  exception 
(Barrett  v.  Third  Ave.  R.  R.  Co.,  45  N.  Y.  632).  But  the 
rule  is  otherwise  in  the  court  in  which  the  trial  is  had,  and 
we  have  always  applied  it  (Maier  v.  Homan,  4  Daly  168. 
See  Keyes  v.  Devlin,  3  E.  D.  Smith  523,  per  WOODRUFF,  J.) 
The  order  appealed  from  is  affirmed,  with  costs. 

LARREMORE  and  BEACH,  JJ.,  concurred. 
Order  affirmed,  with  costs. 


MAURICE  FITZGIBBONS  et  al.,  Appellants,  against  MARTIN 
FREISEM,  Respondent. 

(Decided  May  22d,  1884.) 

In  an  action  by  lessees  for  breach  of  a  covenant  in  the  lease  of  quiet  en- 
joyment of  the  demised  premises,  they  having  been  evicted  by  title  para- 
mount, evidence  is  not  admissible  on  behalf  of  defendant  that  plaintiffs, 
to  protect  their  interest,  took  a  new  lease  at  an  increased  rent  and  for  a 
longer  term,  and  subsequently  sold  such  new  lease  at  a  profit. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  City  of  New  York  (now  City  Court 
of  New  York)  affirming  a  judgment  of  that  court  entered 
upon  the  verdict  of  a  jury  and  an  order  denying  a  motion 
for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
Dewitt  C.  Brown,  for  appellants. 
Gr.  W.  Wager,  for  respondent. 
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LARREMORE,  J. — This  action  was  brought  to  recover 
damages  for  the  breach  of  a  covenant  of  quiet  enjoyment 
of  part  of  the  premises  Nos.  65  and  67  Crosby  Street,  on 
the  ground  of  a  constructive  eviction  of  the  lessees  under 
paramount  title.  The  lessees  to  protect  their  interests  took 
a  new  lease  of  the  whole  premises  at  an  increased  rent  and 
longer  term,  which  they  subsequently  sold  at  a  profit  of 
$10,000.  Testimony  was  admitted  of  this  fact,  and  the 
court  left  it  to  the  consideration  of  the  jury  under  appel- 
lants' exception.  This  I  think  was  error  for  which  the  ap- 
pellants are  entitled  to  relief.  The  measure  of  their  dama- 
ges— if  they  were  evicted — is  the  difference  between  the 
rent  reserved  and  the  fair  rental  value  of  the  premises 
(Mack  v.  Patchin,  42  N.  Y.  167). 

The  new  lease  was  an  independent  transaction,  by  which 
the  respondent  incurred  no  liability,  and  from  which  he 
should  not  now  be  allowed  to  claim  a  benefit.  The  nature 
and  extent  of  the  new  obligation  is  not  shown.  The  profit 
of  $10,000  may  have  been  the  result  of  extra  outlay  and 
expenditure  by  the  appellants.  If  the  transaction  had  re- 
sulted in  a  loss  it  would  not  have  been  chargeable  to  the 
respondent. 

It  is  impossible  to  say  how  much  the  jury  were  influenced 
by  the  fact  that  the  lessees  were  ultimately  indemnified  for 
their  loss.  It  is  enough  to  know  that  their  claim  upon  the 
breach  of  covenant  was  submitted  for  adjudication  with  a 
qualification  that  was  clearly  unauthorized.  Having  reached 
this  conclusion,  it  is  unnecessary  to  consider  the  other  points 
discussed  upon  the  argument. 

The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event  of  suit. 

CHARLES  P.  DALY,  Ch.  J.,  and  BEACH,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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ROBERT  GLENDENNING,  JR.,  et  al.  Appellants,  against  O. 
HOWARD  BLOOD,  Respondent. 

(Decided  May  22d,  1884.) 

The  possession  of  a  usurious  note  by  the  indorsee  being  presumptive  evi- 
dence that  he  received  it  before  it  became  due,  for  a  valuable  considera- 
tion, without  notice  of  the  usury,  an  indorsee  who  holds  a  usurious  note 
before  it  matures,  and  to  whom  afterwards  a  new  security  is  given  in  lieu 
of  it,  may,  in  an  action  upon  such  new  security,  rely  upon  the  legal  pre- 
sumption that  his  title  is  good,  and  the  burden  is  upon  the  defendant  to 
establish  a  defense. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury  rendered  by  direction  of 
the  court  and  an  order  denying  a  motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
Charles  H.  Hatch,  for  appellants, 
William  L.  Snyder,  for  respondent. 

VAN  HOESEN,  J. — Judge  McADAM  placed  his  decision  of 
this  case  upon  the  ground  that  the  plaintiffs  were  the  per- 
sons that  were  guilty  of  the  usury.  If  he  be  right  in  that, 
there  is  no  doubt  as  to  the  correctness  of  the  judgment  of 
the  City  Court.  But  is  he  right?  The  testimony  of  Cul- 
linan  shows  that  before  the  maturity  of  the  usurious  note 
the  plaintiffs  held  it  as  collateral  security  for  a  debt  that  he 
owed  them,  and  that  at  some  time,  which  is  not  mentioned, 
they  accepted  the  note  from  him  as  so  much  money.  It 
also  appears  that  when  suit  was  brought  upon  the  usurious 
note  the  plaintiffs  owned  it,  but  this  might  be  true  though 
it  was  transferred  to  them  absolutely  after  its  maturity. 
Upon  the  testimony  of  Cullinan  I  should  not  be  willing  to 
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disturb  the  judgment,  but  there  is  something  more  in  the 
case ;  a  presumption,  which,  till  it  be  overcome,  is  decisive 
in  favor  of  the  plaintiffs. 

It  has  been  decided  by  a  court  of  great  authority  that 
"the  possession  of  an  usurious  note  by  the  indorsee  is  pre- 
sumptive evidence  that  he  received  it  before  it  became  due, 
for  a  valuable  consideration,  without  notice  of  the  usury  " 
(Smedberg  v.  Whittlesey,  3  Sandf.  Ch.  321).  This  decision 
was  followed  by  the  Superior  Court  in  Smedberg  v.  Simpson 
(2  Sandf.  Super.  Ct.  85),  and  in  Smalley  v.  Doughty  (6 
Bosw.  66).  The  case  of  Smedberg  v.  Simpson  was  followed 
by  the  Supreme  Court  in  Kilner  v.  O'Brien  (14  Hun  414). 

Where  the  plaintiff  holds  the  usurious  note  before  it  ma- 
tures, and  a  new  security  is  afterwards  given  to  him  in  lieu 
of  it,  he  may  rely  upon  the  legal  presumption  that  his  title 
is  good,  and  the  burden  is  upon  the  defendant  to  establish  a 
defense. 

It  is  true  that  some  stress  was  laid  by  the  Assistant  Vice 
Chancellor,  in  Smedberg  v.  Whittlesey,  upon  the  fact  that 
the  debtor,  when  he  gave  the  new  security,  did  not  suggest 
that  the  original  note  was  void  for  usur}r,  but  in  the  case  of 
Smedberg  v.  Simpson,  it  was  known  to  Smedberg,  when  he 
took  the  new  note,  that  the  makers  disputed  the  old  note  as 
usurious.  The  latter  case  is,  therefore,  analogous  to  the 
case  now  under  consideration.  I  see  in  the  testimony  stroiig 
reasons  for  believing  that  the  plaintiffs  never  acquired  title 
to  the  usurious  note  till  after  it  fell  due,  and  that  then  they 
had  notice  that  it  was  only  a  debt  of  honor,  for  Cullinan 
said  that  he  told  the  plaintiffs  that  Blood  would  be  "hon- 
orable enough  to  pay  it/'  But  these  are  matters  for  the 
consideration  of  the  jury,  to  whom  the  case  should  have 
been  submitted.  The  judge  could  not  say  as  matter  of  law 
that  the  plaintiffs  were  guilty  of  usury.  If  they  were  not 
bona  fide  holders  for  value  before  maturity,  or  if  they  had 
notice  before  they  became  the  owners  of  the  note  that  it 
was  usurious,  they  stand  in  no  better  position  than  Culli- 
nan, and  have  no  more  meritorious  claim  than  he  would 
have  had  if  he  had  taken  the  new  note.  But  if  their  posi- 
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tion  was  like  that  of  Smedberg,   they  were  entitled  to  a 
judgment  in  their  favor. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  event. 

LARREMORE  and  J.  F.  DALY,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


EDWARD   GUSTAVESON,   Respondent,   against  JAMES 
McGAY,  Appellant. 

(Decided  May  22d,  1884.) 

When  in  an  action  upon  a  building  contract,  the  jury  find,  upon  conflict- 
ing evidence,  that  the  contract  has  been  substantially  complied  with  on 
the  part  of  the  builder,  their  verdict  in  his  favor  based  on  such  finding 
should  not  be  disturbed  on  appeal.  .Such  substantial  performance  en- 
titles him  to  his  pay,  although  there  are  undisputed  departures  from  the 
letter  of  the  specifications;  a  literal  performance  is  not  necessary. 

The  specifications  of  a  building  contract  provided  that  the  base  course  of  all 
the  walls  should  be  laid  on  a  uniform  level  bed  of  earth.  Held,  that 
this  was  conclusive  that  the  parties  did  not  contemplate,  in  making  the 
contract,  that  it  should  include  excavation  of  rock  for  the  foundation, 
not  expressly  provided  for,  but  found  to  be  necessary  in  excavating  for 
the  cellars. 

Under  a  provision  in  a  building  contract  that  should  any  dispute  arise  re- 
specting the  true  construction  or  meaning  of  the  drawings  or  specifica- 
tions, the  same  shall  be  decided  by  a  certain  third  person,  and  his  decision 
shall  be  final  and  conclusive,  notice  of  a  submission  to  such  person  by 
one  party  need  not  be  given  to  the  other,  where  no  dispute  as  to  items  or 
values  is  to  be  determined,  but  merely  the  construction  of  the  specifica- 
tions. 

In  an  action  for  compensation  agreed  to  be  paid  in  a  building  contract 
which  provides  that  the  work  shall  be  done  to  the  satisfaction  of  a  third 
person,  a  refusal  of  a  request  by  defendants  at  the  close  of  the  trial,  for 
an  instruction  to  the  jury  in  regard  to  the  effect  of  a  certificate  by  such 
third  person  that  the  work  was  done  to  his  satisfaction,  does  not  injure 
the  defendant,  where  such  certificate  is  not  relied  upon  as  conclusive 
that  the  work  was  duly  performed,  but  the  whole  trial  is  directed  to  an 
investigation  of  that  point  independently  of  the  certificate. 
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APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
H«W  trial  made  on  the  minutes.  An  appeal  was  also  taken 
from  an  order  denying  a  new  trial  for  alleged  misconduct 
of  the  jury,  but  this  appeal  was  abandoned  on  the  argument 
before  the  General  Term. 

The  action  was  upon  a  building  contract  between  plaint- 
iff, a  builder,  and  defendant,  as  owner,  for  the  erection  of 
two  houses  on-  Tenth  Avenue,  near  106th  Street,  for  the 
sum  of  $19,250.  The  plaintiff,  who  had  stopped  work  on 
account  of  the  refusal  of  defendant  to  pay  the  first  instal- 
ment ($2,050)  under  the  contract,  sued  for  the  value  of 
the  work  already  done,  viz.,  $7,425.72,  and  for  damages  for 
loss  of  profits,  &c.,  bringing  his  claim  up  to  $12,000  ;  and 
for  a  second  cause  of  action  claimed  $956.25  for  extra  work 
in  excavating  rock  for  the  foundations  of  the  houses. 

The  defense  was  a  breach  of  the  contract  on  the  part  of 
plaintiff  in  not  doing  the  work  nor  furnishing  materials  in 
accordance  with  the  contract,  plans  and  specifications;  a 
denial  of  the  alleged  value  of  the  work  done  and  the  dam- 
ages sustained  ;  and  an  allegation  that  the  rock  excavation 
was  included  in  the  contract. 

The  cause  was  tried  before  the  Chief  Justice  and  a  jury, 
and  plaintiff  had  a  verdict  for  $10,900. 

George  S.  Hastings,  for  appellant. 
L.  Laflin  Kellogg,  for  respondent. 

J.  F.  DA.LY,  J. — [After  stating  the  facts  as  above.] — The 
defendant  proved  certain  departures  from  the  contract  or 
specifications:  thus,  that  in  the  foundation  wall  the  through 
stones,  or  heading  courses,  were  laid  every  three  feet  instead 
of  every  two  feet':  that  there  was  no  sill  provided  for  the 
rear  cellar  window,  although  plaintiff  was  to  furnish  sills 
and  lintels  for  all  windows;  that  there  was  but  one  row  of 
cross-bridging  in  each  tier  of  beams  instead  of  two  rows  ; 
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that  there  were  no  anchors  provided  for  the  first  floor, 
although  six  were  required  for  the  outside  walls  on  each 
tier  of  beams ;  that  one  of  the  flues  was  left  rough  or 
obstructed,  when  all  was  to  be  well  parged  and  clear ;  and 
that  certain  of  the  brick  in  the  heading  courses  was  broken 
or  half  brick,  when  perfect  brick  was  required  for  all  head- 
ing courses.  The  defendant  also  proved  that  a  great  num- 
ber of  the  brick  used  in  the  walls  was  broken  or  half  brick, 
when  the  contract  called  for  brick  with  no  defects. 

Defendant  claimed  a  violation  of  the  contract  in  building 
the  foundation  wall,  alleging  that  rotten  stone,  taken  out 
in  excavating,  was  used.  But  there  is  a  direct  issue  be- 
tween the  witnesses  as  to  whether  all  the  stone  taken  from 
the  soil  was  rotten  or  only  the  top  layer,  and  as  to  whether 
any  rotten  stone  was  laid  in  the  wall  by  plaintiff.  Defend- 
ant also  claimed  a  violation  of  the  contract  as  to  the  brown 
stone,  but  a  question  was  raised  as  to  the  materiality  of  the 
difference  between  that  furnished  and  that  called  for.  As 
to  the  claim  that  the  walls  were  not  plumb,  plaintiff's  testi- 
mony was  positive  that  they  were  built  plumb  and  that 
deflection  occurred  afterwards,  and  there  was  besides  a 
conflict  as  to  the  extent  of  the  deflection,  which  left  a  ques- 
tion for  the  jury  as  to  the  materiality  of  the  defect. 

Notwithstanding  the  shortcomings  of  plaintiff's  work,  he 
produced  a  large  mass  of  testimony  to  show  that  the  plans 
and  specifications  were  substantially  complied  with.  John 
Rogers,  an  architect  of  thirty  years  experience,  John  Ma- 
guire,  an  inspector  employed  by  plaintiff,  Andrew  Keating, 
a  mason  and  builder  of  thirty  years  experience,  who  built 
the  foundation  walls  and  brick  walls,  Joseph  Speers,  a  mason 
and  builder  of  thirty-four  years  experience,  John  P.  M. 
Goodwin,  a  mason  and  builder  of  thirty-three  years  expe- 
rience, Henry  Dudley,  architect  of  forty-five  years  experi- 
ence and  formerly  deputy  superintendent  of  the  Building 
Department,  Peter  R.  Dunham,  mason  and  builder  of  forty- 
seven  years  experience,  Walter  W.  Adams,  formerly  super- 
intendent of  the  Building  Department,  William  C.  Hannah, 
mason  and  builder  fur  eighteen  years,  Frank  Lyons,  mason 
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and  builder  for  twenty-six  years — all  these  experienced  and 
competent  witnesses  proved,  either  generally  or  as  to  partic- 
ular items,  a  substantial  compliance  with  the  contract. 
Defendant  called  a  great  number  of  equally  respectable 
and  competent  witnesses  who  swore  the  other  way.  Under 
these  circumstances  the  question  was  one  for  a  jury  to 
determine,  and  I  do  not  see  how  we  can  disturb  their  ver- 
dict. The  verdict  determines  that  none  of  the  defects  in 
the  work  were  substantial,  that  the  defendant  got  what  he 
contracted  for,  and  under  the  settled  law  of  this  state  that 
finding  entitles  the  plaintiff  to  his  pay,  although  there  are 
undisputed  departures  from  the  letter  of  the  specifications. 
A  literal  performance  is  not  necessary  (Grlacius  v.  Black, 
50  N.Y.  145;  Woodward  v.  Fuller,  80  N.  Y.  312;  Heckmann 
v.  Pinkney,  81  N.  Y.  211). 

With  regard  to  the  claim  for  extra  work  in  excavating 
rock,  it  seems  to  me  from  the  evidence  that  it  was  not  in 
contemplation  by  the  parties  that  rock  excavation  was 
included  in  the  contract.  The  positive  evidence  of  plaintiff 
is,  that  before  the  contract  was  made  the  defendant  assured 
him  that  there  was  no  rock  on  the  lots.  It  appears  also 
from  the  mason's  specifications  that  the  base  course  of  all 
the  walls  was  to  be  laid  on  a  uniform  level  bed  of  earth,  and 
this  I  think  conclusive  on  the  question  as  to  whether  the 
parties  made  their  contract  with  reference  to  a  foundation 
to  be  excavated  from  solid  rock.  It  was  found  on  digging 
that  the  rock  covered  the  whole  of  defendant's  lots.  As  it 
thus  appeared  that  the  rock  excavation  was  not  contempla- 
ted by  the  contract,  it  is  immaterial  whether  the  court  erred 
in  admitting  a  certificate  of  Robert  Black  to  that  effect.  It 
was  provided  by  the  contract  that  if  any  dispute  arose 
respecting  the  true  construction  or  meaning  of  the  drawings 
or  specifications  the  same  should  be  decided  by  Robert 
Black,  and  his  decision  should  be  final  and  conclusive.  The 
plaintiff  informed  defendant  that  Black  would  have  to  decide 
on  this  matter,  and  afterwards,  on  September  23d,  1882,  noti- 
fied defendant  by  letter  that  he  had  referred  the  matter  to 
Black  and  got  a  decision.  Black  issued,  on  September  25ih 
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1882  a  certain  certificate  to  defendant  interpreting  the  speci- 
fications as  referring  only  to  earth  excavations  and  not 
including  blasting  or  excavating  solid  rock.  Defendant 
urges  that  there  was  no  interpretation  of  the  specifications 
here  required,  and  if  there  were  he  was  entitled  to  notice 
and  opportunity  to  be  present  at  the  submission.  Defendant 
claimed  that  there  was  no  question  to  be  referred  to  Black, 
but  he  also  repudiated  a  decision  given  without  notice.  But 
it  would  seem  that  no  notice  of  submission  was  required. 
Where  a  third  person  is  clothed  by  the  contract  between  par- 
ties with  the  authority  to  make  measurements  and  determine 
the  amount  of  labor  required,  the  contractor  is  not  bound 
by  ex  parte  measurements  (McMahon  v.  New  York  £  Erie 
R.  R.  Co.,  20  N.  Y.  463).  This  is  not,  however,  such  a  case. 
No  dispute  as  to  items  or  values  was  to  be  determined.  The 
umpire  was  merely  to  construe  the  specifications.  Where 
an  architect's  certificate  of  work  under  a  contract  is  made 
conclusive,  the  examination  and  investigation  by  the  archi- 
tect may  be  ex  parte.  Such  examination  necessarily  in- 
volves a  construction  of  the  contract,  the  plans  and  the 
specifications,  in  order  to  determine  whether  they  have  been 
complied  with,  and  in  the  contract  before  us  Black  had  110 
higher  or  other  duty  than  that  ordinarily  imposed  on  the 
architect  in  such  contracts. 

It  is  claimed  that  the  court  erred  in  admitting  the  certifi- 
cates of  Black  as  to  the  work  done  which  entitled  plaintiff 
to  his  first  payment,  and  as  to  the  work  generally.  The  con- 
tract provides  that  the  work  must  be  done  to  the  satisfac- 
tion and  under  the  direction  of  Black  and  the  defendant. 
The  certificate  of  Black  showing  that  the  work  was  done 
to  his  satisfaction  was  essential  to  the  plaintiff's  case 
(Sehenke  v.  Rowell,  7  Daly  287). 

Error  is  also  claimed  in  tlie  refusal  of  the  court  to  charge, 
at  defendant's  request,  that  "the  acceptance  of  work  not  in 
accordance  with  the  contract  by  the  architect  does  not  bind 
the  defendant  if  the  work  is  not  really  in  accordance  with 
the  contract ;  "  and  defendant  explained  the  request  to  mean 
"that  when  an  architect's  certificate  approving  of  work 
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that  is  not  up  to  the  specifications  is  furnished,  it  does  not 
bind  the  defendant."  The  court  refused,  and  said  that  it 
understood  the  rule  to  be  that  when  the  parties  agreed  on 
an  architect's  certificate  they  have  selected  their  own  tribu- 
nal to  determine  any  questions  in  dispute,  and  the  decision 
of  the  architect  is  conclusive  ;  and  the  court  will  not  go 
beyond  that  unless  there  has  been  fraud  or  collusion  on  the 
part  of  the  architect. 

In  his  points  on  appeal  defendant  does  not  claim  tfhat  his 
request  as  made  should  have  been  charged  as  law ;  but  says 
that  "  defendant  was  clearly  entitled  to  a  judicial  statement 
that  such  certificates  are  not  necessarily  controlling,  but 
may  be  impeached  for  mistake  or  fraud,"  which  is  a  correct 
proposition,  but  quite  different  from  the  request ;  also,  that 
*•  defendant  was  entitled  to  go  to  the  jury  upon  the  question 
of  the  truth  of  the  certificate,  especially  as  the  evidence 
strongly  tended  to  show  error  or  collusion  on  the  part  of 
the  so-called  architect."  The  request  as  made  did  not  con- 
tain a  correct  legal  proposition,  since  it  omitted  all  reference 
to  fraud,  mistake,  collusion,  or  bad  faith,  and  did  not  require 
the  submission  of  any  such  claim.  But  whatever  may  be 
said  of  the  refusal  to  charge,  the  defendants  are  not  injured 
by  it,  since  there  was  no  reliance  on  the  certificate  as  con- 
clusive evidence  that  the  work  was  duly  performed,  the 
whole  trial  having  been  directed  to  an  investigation  of  that 
fact  and  the  examination  of  witnesses  on  both  sides  on  the 
point  independently  of  the  certificate  of  the  architect. 

The  recovery  was  within  the  amount  of  value  and  dam- 
age proved. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

LARREMORE  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 
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GUSTAV  HIRSHBERG  et  al.,  Appellants,  against  WILLIAM 
B.  DINSMORE,  as  President  of  Adams  Express  Com- 
pany, Respondent. 

(Decided  May  22d,  1884.) 

Under  a  condition f  in,  a  receipt  given  by  an  express  company  for  goods 
delivered  to  them  for  transportation,  that  in  no  event  shall  the  company 
be  liable  for  any  loss  or  damage  unless  the  claim  therefor  shall  be  pre- 
sented to  them  in  writing  within  thirty  days  after  the  date  of  the  receipt, 
the  presentation  of  a  claim  for  loss  within  the  time  specified  is  a  condi- 
tion precedent  to  a  recovery  in  an  action  against  the  carrier  for  non- 
delivery of  the  goods. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  First  Judicial  District. 

The  action  was  for  "  damages  for  non-delivery  of  goods." 
The  facts  shown  were  :  On  November  4th,  1882,  at  Newark, 
N.  J.,  one  Mercy  delivered  to  defendants'  express  company 
a  package  to  be  shipped  to  plaintiffs  at  New  York,  and 
received  a  receipt  which  contained  the  condition  that  in  no 
event  should  the  company  be  liable  for  any  loss  or  damage 
unless  the  claim  therefor  should  be  presented  to  them  in 
writing  within  thirty  days  after  the  date  of  the  receipt  in  a 
statement  to  which  the  receipt  should  be  annexed;  that  the 
package  was  not  delivered  to  plaintiffs,  but  through  error 
was  delivered  to  some  person  unknown  ;  that  no  claim  what- 
ever was  made  on  the  company  within  thirty  days,  but  a 
claim  was  made  some  months  afterward,  at  which  time  the 
delivery  book  of  the  company,  which  would  show  to  whom 
the  package  had  been  delivered,  had  been  lost. 

0.  Cr.  Moritz,  for  appellants. 

Blatchford,  Seward,  G-riswold  $•  Da  Costa,  for  respondent. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — 
There  was  some  discussion  on  the  appeal  as  to  whether  this 
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action  was  for  breach  of  contract  of  the  carrier  or  for  con- 
version ;  and  whether,  if  for  conversion,  the  carrier  could 
avail  himself  of  the  condition  in  the  contract  providing  that 
the  claim  for  loss  must  be  made  within  thirty  days.  The 
demand  as  stated  in  the  return  was  for  "  damages  for  non- 
delivery of  goods."  In  Magnin  v.  Dinsmore  (70  N.  Y.  410, 
417),  it  was  said  that  a  mere  non-delivery  will  not  consti- 
tute a  conversion ;  and  it  would  seem  that  the  plaintiff's 
action  is  therefore  stated  on  the  contract.  But  it  is  of  no 
consequence  what  the  form  of  action  is,  since  in  Smith  v. 
Dinsmore  (9  Daly  188)  we  held  that  in  an  action  for  con- 
version the  thirty  day  clause  in  the  shipping  receipt  (which 
clause  was  identical  with  the  one  now  before  us)  was  avail- 
able to  the  carrier ;  that  the  presentation  of  claim  for  loss 
within  the  time  specified  was  a  condition  precedent  to  recov- 
ery, and  unless  complied  with  the  action  against  the  carrier 
could  not  be  sustained.  That  case  was  decided  upon  another 
point,  but  the  views  expressed  in  the  opinion  on  the  point 
directly  involved  in  the  present  case  are  in  conformity  with 
the  authorities  (Express  Co.  v.  Caldwell,  21  Wall.  264  ;  Weir 
v.  Adams  Exp.  Co.,  55  Phila.  355 ;  Southern  Exp.  Co.  v. 
Hunnicutt,  54  Miss.  566 ;  Lewis  v.  Great  Western  R.  Co.,  5 
Hurlst.  &  N.  876). 

The  judgment  should  be  affirmed,  with  costs. 

LARREMORE  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 
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JOSEPH  LOWERY,  by  Henry  Eder,  his  Guardian  ad  litem, 
Respondent,  against  THE  MANHATTAN  RAILWAY  COM- 
PANY, Appellant. 

(Decided  May  22d,  1884.) 

Where,  through  negligence  on  the  part  of  an  elevated  railway  company, 
live  coals  are  dropped  from  one  of  its  engines  upon  a  horse,  whereby  he 
becomes  unmanageable  and  runs  away  and  injures  a  person  by  running 
over  him,  the  company  is  liable  for  the  injuries  so  caused,  as  the  natural 
and  usual  consequences  of  such  negligent  act. 

An  elevated  railway  company  is  bound  to  use  the  most  approved  means 
that  science  and  skill  have  invented  to  prevent  fire  falling  from  its  en- 
gines into  the  streets  below  its  tracks  ;  its  duty  is  not  limited  to  the  use 
of  such  appliances  as  are  in  general  use  for  that  purpose. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 
R.  E.  Deyo,  for  appellant. 
0-  E.  Bright,  for  respondent. 

.  VAN  HOESEN",  J. — If  the  negligence  of  the  defendant 
caused  the  injury,  it  is  no  defense  that  it  did  not  intend  to 
do  it.  The  defendant  is  liable  for  the  consequences  that 
are  known  by  common  experience  to  be  the  usual  sequel  of 
its  negligent  act.  Every  man  knows  that  to  throw  live 
coals  upon  a  horse  will  terrify  him,  and  cause  him  to  run. 
If  the  horse,  so  terrified,  runs  away  and  causes  injury,  the 
person  that  drops,  the  coals  upon  him,  either  intentionally 
or  negligently,  is  liable.  In  Gibbons  v.  Pepper  (1  Lord 
Raym.  38). it  was  held  that,  "if  I  ride  upon  a  horse,  and 
J.  S.  whips  the  horse  so  that  he  runs  away  with  me,  and 
runs  over  any  other  person,  he  who  whipped  the  horse  is 
guilty  of  assault  and  battery,  and  not  I."  To  the  same 
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effect  is  the  well  known  case  of  Vandenburgh  v.  Truax 
(4  Denio  464).  Addison  on  Torts,  at  page  7,  thus  states 
the  law :  "  Whoever  does  an  illegal  or  a  wrongful  act  is 
answerable  for  all  the  consequences  that  ensue  in  the 
ordinary  and  natural  course  of  events,  though  those  con- 
sequences be  immediately  and  directly  brought  about  by 
the  intervening  agency  of  others,  provided  the  intervening 
agents  were  set  in  motion  by  the  primary  wrong  doer,  or 
provided  their  acts,  causing  the  damage,  were  the  neces- 
sary or  the  legal  and  natural  consequences  of  the  original 
wrongful  act."  There  can  be  no  doubt  that  the  defendant 
is  answerable  to  the  plaintiff  for  the  damage  that  the  latter 
sustained,  if  the  horse  that  ran,  away  and  did  the  injury 
became  unmanageable  through  the  negligent  act  of  the  de- 
fendant in  dropping  fire  upon  his  back. 

The  first  question  in  the  case  was  whether  the  defendant 
did  drop  live  coals  on  the  horse,  and  that  question  the  jury 
answered  in  the  affirmative.  The  second  question  was, 
Was  the  dropping  of  those  coals  a  negligent  act? 

It  is  said  that  the  learned  judge  erred  in  instructing  the 
jury  as  to  what  the  duty  of  the  defendant  was,  and,  con- 
sequently, that  he  misadvised  them  as  to  what  acts  would 
constitute  a  breach  of  duty ;  for  negligence  is  a  failure  to 
perform  a  duty.  The  judge  said,  "  The  defendant  is  bound 
to  use  the  most  approved  means  that  science  and  skill  have 
invented  to  prevent  fire  from  falling  into  the  streets  below 
its  tracks."  He  afterwards  said,  "  I  have  been  requested 
to  charge  you  that  the  defendants  are  bound  to  use  the 
most  approved  means  and  appliances  known,  in  order  to 
avoid  accidents  of  this  description."  He  then  places  his 
own  construction  upon  the  plaintiff's  request,  and  says  that 
it  means  "  that  the  defendant  has  no  right  to  run  the  risk 
of  dropping  coals  on  passers  in  the  stre.ets  when  it  can  be 
prevented  by  proper  appliances ; "  and  adds,  "  It  is  said 
that  there  are  appliances  by  which  to  prevent  the  result 
that  happened,  and  that  the  jury  must  infer  from  the  occur- 
rence of  the  accident  that  there  was  negligence  on  the  part 
of  the  employe's  of  the  defendant.  If  you  find  that  the 
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ashes  were  dropped,  and  that  that  could  not  have  occurred 
if  proper  care  had  been  exercised  by  the  employe's  of  the 
defendant;  if  you  find  it  was  the  result  of  the  negligence  of 
the  employes,  the  defendant's  negligence  would  be  estab- 
lished." At  folio  372  the  learned  judge  again  states  the 
question  for  the  jury:  Was  it  due  to  the  negligence  of  the 
company  in  not  having  a  proper  appliance,  or,  having  the 
proper  appliance,  in  not  having  properly  used  it,  so  as  to 
prevent  the  coals  from  falling  down  ? 

The  counsel  for  the  defendant  seems  to  have  misunder- 
stood the  charge,  for  at  its  close  he  proceeded  to  take  excep- 
tions to  some  imaginary  instructions,  for  which  the  judge 
was  no  wise  responsible.  Again,  at  folio  382,  the  learned 
Counsel  for  the  defendant  said,  k'  I  also  except  to^o  much  of 
the  charge  as  states  that  if  the  jury  are  satisfied  that  the 
accident  was  caused  by  burning  coals,  that  then  the  plaintiff 
is  entitled  to  recover."  To  this  the  judge  said,  "I  have  not 
so  charged,  but  still  yo-u  may  take  the  exception  in  that 
form,  from  the  fact  that  the  jury  may  infer  negligence  from 
the  dropping  of  hot  coals  in  connection  with  the  other  evi- 
dence (particulars)  in  the  case." 

The  plaintiff  had  conceded  the  law  to  be  that  the  defend- 
ant was  only  bound  to  employ  the  most  approved  means  that 
science  and  skill  have  invented.  What  was  meant  by  this 
language  ?  This  and  nothing  more :  that  the  defendant 
was  bound  to  use  that  machinery  which  was  found  by  use 
and  experience  to  be  the  best  of  its  kind.  The  word  ap- 
prove means  to  test.  It  is  used  to  express  commendation  of 
u  thing  that  has  been  examined.  So  Judge  THOMPSON,  in 
his  work  on  Negligence,  p.  155,  interprets  it,  for  he  says, 
"  A  private  person  or  a  railroad  company  is  not  bound  to 
purchase  a  patent  for  every  invention  that  is  said  to  be  an 
improvement.  To  be  approved,  such  appliances  must  be 
shown  by  use  and  experience  to  be  superior  and  effectual. 
But  if  a  safeguard  has  been  tested,  and  found  to  meet  the 
purpose,  the  railroad  is  bound  to  adopt  the  better  machinery." 

The  charge  of  the  judge  differed  entirely  from  the  charge 
of  Judge  BRADY  in  the  case  of  Steimveg  v.  Erie  R.  Co. 
VOL.  xii.— 28 


434  COURT  OF  COMMON  PLEAS. 

Lowery  v.  Manhattan  R.  Co. 

(43  N.  Y.  123),  which  was  considered  by  the  Court  of 
Appeals  to  be  erroneous.  Judge  BRADY,  in  the  Steinwey 
case,  told  the  jury  that  the  company  was  compelled  to  use 
every  precaution,  and  adopt  every  contrivance  known  to 
science.  The  Court  of  Appeals  held  that  this  was  going 
too  far,  and  that  it  was  not  negligent  for  the  railroad  com- 
pany to  defer  the  use  of  an  invention  until  it  had  been  put 
into  practical  use,  and  until  the  fact  that  it  was  really  supe- 
rior to  the  contrivance  upon  which  it  was  said  to  be  an 
improvement  had  become  known  to  those  engaged  in  the 
business  of  operating  railways.  This  is  the  fair  import  of 
Judge  VAN  BRUNT'S  charge  in  this  case  (47  N.  Y.  282,  289). 

The  plaintiff  proved  that  the  defendant  had  placed  under 
its  engines  a  firepan  that  would  prevent  fire  from  falling 
unless  the  pan  itself  became  warped,  or  unless  it  was  care- 
lessly managed  by  the  employe's.  It  might  be  allowed  to 
get  too  full,  or  the  dumping-door  might  be  opened  by  the 
engineer  to  increase  the  draught,  or  the  air-brakes  might  be 
applied  with  great  power;  and  when  any  of  these  things 
occurred,  ashes  were  likely  to  fall.  It  was  proved  that  if 
the  pan  were  in  good  condition,  and  was  properly  used, 
the  descent  of  ashes  would  be  entirely  prevented.  It  was 
also  proved  that  no  other  or  better  means  of  securing  the 
fire  had  been  invented,  and  it  was  argued  by  the  plaintiff 
that  the  fact  that  the  ashes  fell,  notwithstanding  the 
efficiency  of  the  firepan  when  it  was  in  perfect  order,  was 
evidence  either  that  the  firepan  was  out  of  order,  or  else 
that  it  was  negligently  used  by  the  servants  of  the  company. 

The  plaintiff  did  not  claim  too  much,  when  he  asked  the 
court  to  charge  that  the  defendant  was  bound  to  use  the 
most  approved  means  that  science  and  skill  had  invented, 
nor  do  I  find  that  the  judge  went  beyond  the  requests  of 
the  plaintiff  in  giving  his  instructions  to  the  jury. 

It  would  have  been  error  for  the  judge  to  charge  that  the 
defendant  was  not  bound  to  use  any  appliances  except  such 
as  were  in  general  use.  Such  a  rule  would  effectually  dis- 
pense with  the  adoption  of  any  improvement,  no  matter 
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how  thoroughly  its  advantages  were  demonstrated  by  prac- 
tical use. 

There  are  several  exceptions  to  the  rulings  of  the  judge 
with  respect  to  the  admission  of  testimony,  but  no  one  of 
them  is  tenable.  I  do  not  think  they  require  special  notice. 

The  judgment  and  the  order  appealed  from  should  be 
affirmed,  with  costs. 

J.  F.  DALY,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs.* 


ANN  MCENTEE,  Respondent,  against  ANTHONY  SPIEHLER, 

Appellant. 

(Decided  May  22d,  1884.) 

The  Civil  Damage  Act  (L.  1873  c.  646)  does  not  give  a  right  of  action 
against  a  person  for  selling  intoxicating  liquors  to  another  unless  the 
plaintiff  has  suffered  injury  from  the  intoxication  of  such  other  person; 
and  such  intoxication  must  be  alleged  in  the  complaint. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  City  of  New  York  (now  the  City 
Court  of  New  York)  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury  and  an  order  denying  a 
motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
James  C.  De  La  Mare,  for  appellant. 
William  F,  Browne,  for  respondent. 

*  The  judgment  entered  upon  this  decision  was  affirmed  upon  appeal  to 
the  Court  of  Appeals,  May  5th,  1885  (see  99  N.  Y.  150.) 
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VAN  HOESEN,  J. — The  complaint  alleged  that  the  defend- 
ant kept  an  ale,  wine  and  liquor  store  in  the  city  of  New 
York,  and  that  the  husband  of  the  plaintiff,  for  five  years, 
had  been  a  regular  customer  of  the  defendant,  and  a  large 
purchaser  of  ales,  wines  and  liquors,  against  the  wishes  of 
the  plaintiff,  and  that  said  husband  had  spent  and  squan- 
dered large  sums  of  money  for  the  purchase  of  said  ales, 
wines  and  liquors,  and  had  thereby  impoverished  himself, 
the  plaintiff,  and  their  family  ;  and  that  she  had  repeatedly 
forbidden  the  defendant  to  sell  liquor  to  her  husband. 

At  the  opening  of  the  trial,  a  motion  was  made  to  dis- 
miss the  complaint  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  plaintiff's 
counsel  moved  to  amend  the  complaint  by  inserting  an  alle- 
gation that  the  ales,  wines  and  liquors  purchased  by  the 
husband  were  drunk  upon  the  premises  of  the  defendant, 
by  the  said  husband. 

The  amendment  was  allowed;  and  another  motion  to  dis- 
miss the  complaint  was  made  upon  the  ground  that,  even  as 
amended,  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  motion  was  denied,  and  the  defend- 
ant excepted. 

The  exception  was  well  taken  ;  for  the  complaint  failed 
to  set  out  a  cause  of  action  under  the  statute. 

It  does  not  allege  that  the  husband  was  an  intoxicated 
person,  or  that  the  damage  that  the  plaintiff  sustained  was 
in  consequence  of  his  intoxication.  The  statute  does  not 
give  a  right  of  action  unless  the  plaintiff  suffers  from  the 
intoxication  of  another.  Intoxication  is,  therefore,  a  fact 
that  must  be  alleged  in  the  complaint. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

LARREMORE  and  J.  F.  DALY,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 
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JACOB  PFEIFFEE,  Respondent,  against  GEORGE  RINGLER 
et  aL,  Appellants. 

(Decided  May  22d,  1884.) 

In  a  dark  passage  way  of  the  building  in  which  defendants  carried  on  busi- 
ness was  an  entrance  to  an  elevator  closed  by  doors  and  a  wooden  bar 
across  the  entrance.  Plaintiff,  a  workman  employed  by  defendants, 
going,  without  being  required  to  do  so,  through  the  passage  way,  wbile 
searching  for  a  door  to  a  stairway  which  was  at  the  end  of  the  passage, 
by  mistake  opened  the  door  of  the  elevator,  which  was  at  the  side,  and 
pushing  in,  went  under  the  bar,  fell  to  the  bottom  of  the  hoistway,  and 
was  injured.  Held,  that  even  if  defendants  owed  to  their  workmen  the 
duty  of  keeping  the  passage  way  lighted,  as  it  appeared  that  a  gas  burner 
was  placed  near  the  elevator  doors,  and  that  one  of  the  workmen  was 
charged  with  the  duty  of  seeing  tliat  the  burner  was  kept  lighted,  de- 
fendants would  not  be  liable  to  plaintiff  for  negligence  iu  that  respect 
because  the  gas  was  not  burning  at  the  time;  nor  were  they  liable  to  him 
for  negligence  because  they  did  not,  in  addition  to  providing  lights,  keep 
the  doors  of  the  elevator  locked. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  city  of  New  York  (now  City  Court 
of  New  York)  affirming  a  judgment  of  that  court  entered 
upon  the  verdict  of  a  jury,  and  from  an  order  affirming  an 
order  denying  a  motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
Henry  Daly,  Jr.,  for  appellant. 

_Z~.  Albert  Englehart,  for  respondent. 

VAN  HOESEN,  J. — The  plaintiff,  a  laborer  in  the  employ- 
ment of  the  defendants,  was  at  work  in  the  washroom  of 
the  brewery.  He  says  he  wished  to  go  to  the  water  closet, 
which  was  situated  in  the  yard  attached  to  the  brewery. 
The  readiest  and  best  way  to  reach  the  yard  was  by  ascend- 
ing a  flight  of  steps  that  led  from  the  washroom  directly  to 
the  yard.  The  plaintiff  knew  where  the  water  closet  was, 
and  knew  that  the  steps  that  I  have  mentioned  would  enable 
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liim  to  reach  the  yard  without  difficulty  or  danger.  There 
was  another  and  a  roundabout  way  of  reaching  the  yard, 
but  it  had  its  attractions ;  for  it  compelled  those  that  took 
it  to  pass  close  to  the  beer  bar.  In  order  to  reach  the  stair- 
way that  led  to  the  bar,  he  was  compelled  to  pass  through 
a  dark  passageway,  at  one  side  of  which  was  a  hoistway  or 
elevator  that  was  used  for  bringing  beer  from  the  cellar  to 
the  ground  floor  of  the  brewery.  This  elevator  was  kept 
closed  by  doors  that  were  shut  at  the  time  the  plaintiff 
entered  the  passageway  ;  and  as  a  further  safeguard,  there 
was  a  wooden  bar  extending  across  the  entrance  to  the  ele- 
vator. The  plaintiff,  who  had  been  only  a  few  hours  in  the 
service  of  the  defendants,  chose  to  grope  his  way  along  the 
dark  passageway  instead  of  going  directly  up  the  steps,  on 
his  trip  to  the  water  closet.  For  the  purpose  of  getting  to 
the  yard,  he  was  searching  for  the  door  to  the  stairway  that 
led  to  the  bar,  and,  by  mistake,  opened  the  door  of  the  ele- 
vator, and  then,  pushing  in,  went  under  the  wooden  bar  that 
stretched  across  the  entrance,  and  fell  to  the  bottom  of  the 
hoistway.  The  learned  justice  before  whom  the  action  was 
tried  told  the  jury  that  the  question  to  be  determined  was, 
Were  the  defendants  guilty  of  negligence  in  not  having  the 
gas  burning  in  the  passageway  ? 

This  instruction  was  not  excepted  to,  so  that  it  is  not 
before  us  for  review.  But  we  may  with  propriety  say  that 
the  undisputed  evidence  is  that  there  was  a  gas  burner  near 
to  the  elevator,  and  that  one  of  the  workmen  was  charged 
with  the  duty  of  seeing  that  that  burner  was  kept  lighted. 
Under  this  state  of  facts,  conceding  that  it  was  their  duty 
to  keep  a  light,  the  defendants  could  not  be  charged  with 
negligence  by  one  of  their  laborers,  though  the  gas  might 
not  have  been  burning  in  the  passageway  {Britt  v.  Alex- 
andre,  15  Week.  Dig.  443). 

But  in  Stoughtenberg  v.  The  Dunbar  Box  Co.  (13  Week. 
Dig.  445),  the  Supreme  Court  held  that  emplo3rers  do  not 
owe  to  their  employe's  the  duty  of  putting  barriers  around 
openings,  or  of  lighting  the  passageways  through  the  build- 
ings in  which  their  business  is  carried  on  ;  and  that  dangers 
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arising  from  the  omission  so  to  light  or  so  to  guard,  are  inci- 
dent to  the  business  for  which  the  employe's  are  engaged. 
It  is  not  necessary  to  go  to  the  length  of  the  case  last  cited. 
In  saying  that  the  defendants  could  not  be  held  guilty  of 
negligence  with  respect  to  the  lighting  of  the  passage,  if 
they  furnished  the  means  of  lighting  it,  and  a  man  to  do 
the  lighting,  I  .do  not  mean  to  say  that  they  owed  a  duty 
to  their  workmen  of  keeping  that  passageway  lighted. 
There  is  excellent  authority  for  holding  that  no  such  duty 
existed  (Seymour  v.  Maddox,  71  Eng.  C.  L.  326).  Though 
that  case  was  criticised  in  Ryan  v.  Fowler  (24  N.  Y.  415), 
it  has  frequently  been  approved  (Thompson  on  Negligence, 
995),  and  is  not  to  be  regarded  as  discredited.  All  that  I 
intend  to  say  is,  that  even  if  it  were  the  duty  of  the  defend- 
ants to  keep  a  light  in  the  passageway,  the  fact  that  a  gas 
burner  was  placed  there,  and  that  a  man  was  charged  with 
the  duty  of  keeping  it  lighted,  would,  under  the  decision  in 
Britt  v.  Alexandre,  relieve  the  defendants  from  liability  to  a 
workman  in  their  service.  But  in  the  case  of  Ryan  v.  Fow- 
ler, the  court  said,  in  distinguishing  Seymour  v.  Maddox 
from  the  case  before  them,  "•  The  plaintiff  in  that  case  passed 
through  a  dark  passage  in  the  night  without  a  light.  This 
was  her  own  act,  and  may  have  been  negligence  on  her  part ; 
and  the  defendant  did  not  require  any  such  omission  of  care 
on  her  part,  or  impose  the  risk  by  any  necessity  in  the  ordi- 
nary course  of  duty  required  of  the  plaintiff." 

Those  observations  are  specially  applicable  to  this  case, 
for  the  plaintiff  was  not  required  to  go  to  the  water  closet 
by  way  of  the  beer  bar,  nor  did  his  duty  call  on  him  to 
grope  without  a  light  in  a  dark  passageway.  It  was  no  fault 
of  the  defendants  that  he  did  so.  The  case  of  Ryan  v. 
Fowler  does  not,  therefore,  sustain  the  plaintiff's  right  of 
action. 

But  it  is  suggested  by  the  plaintiff  that  the  door  of  the 
elevator  ought  to  have  been  locked.  This  door  was  not  at 
the  end  of  the  passageway,  but  at  the  side.  It  could  be 
found  only  by  running  the  hand  along  the  side  of  the  pas- 
sageway. The  plaintiff,  undoubtedly,  was  feeling  for  the 
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door  of  the  stairway,  which  was  some  feet  distant  from  the 
door  of  the  elevator.  He  opened  the  door,  and  then  put 
his  foot  into  the  elevator  hole,  and  fell.  The  probability  is 
that  he  slid  underneath  the  wooden  railing  or  bar  that  was 
placed  in  front  of  the  elevator.  Now,  what  can  create  the 
duty  on  the  part  of  the  master  to  keep  the  doors  on  the 
sides  of  a  dark  passageway  so  secured  that  it  will  be  abso- 
lutely impossible  for  a  workman  groping  in  the  dark  to  open 
them  ?  Suppose  a  visitor,  a  mere  licensee,  should  enter  the 
building,  and  attempt  to  explore  its  dark  recess.es  without  a 
light,  would  the  landlord  be  responsible  for  any  accident 
that  might  happen  ?  Would  the  occupant  be  guilty  of  neg- 
ligence if  he  had  neglected  to  lock  every  door  in  the  house 
through  which  a  person,  feeling  his  way  in  the  dark,  might 
possibly  run  into  danger?  No  such  duty  exists.  The 
plaintiff  was  not  invited  into  the  passageway ;  but  assume 
that  he  was  so  invited;  he  was  not  invited  to  thread  its 
mazes  in  the  dark,  to  feel  his  way,  like  a  blind  man,  along 
the  wall,  and  to  enter  the  first  door  he  found  because  he 
knew  that  there  was  a  door  somewhere  that  led  to  the  place 
to  which  he  wished  to  go.  The  master  owes  to  the  servant 
the  duty  of  ordinary  and  reasonable  care,  but  he  does  not 
insure  the  servant  against  every  possibility  of  injury.  It  is 
conceded  that  if  there  had  been  a  light  there  the  accident 
would  not  have  occurred.  But  the  defendants  provided  the 
means  of  lighting  the  place ;  how  then,  can  it  be  contended 
that  they  were  bound,  in  addition  to  providing  lights  for 
the  passageway,  to  take  the  extraordinary  precaution  of 
locking  the  doors?  It  seems  clear  that  the  plaintiff  estab- 
lished no  case  against  the  defendants.  The  elevator  was  in 
no  sense  a  pitfall;  it  was  not  in  the  pathway,  but  separated 
from  it  by  a  door  that  was  shut,  and  it  was  protected,  fur- 
thermore, by  a  railing  or  bar. 

It  was  error  for  the  court  to  leave  it  to  the  jury  to  say 
whether  or  not  the  premises  had  not  been  altered  between 
the  time  of  the  happening  of  the  injury  and  the  date  of  the 
trial.  There  was  no  testimony  whatever  that  any  alteration 
had  been  made ;  and  the  court  had  no  right  to  submit  the 
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matter  to  the  jury.    To  this  instruction  the  defendants  duly 
excepted. 

The  judgment  and  the  order  appealed  from  should  be  re- 
versed and  a  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event. 

VAN  BRUNT  and  J.  F.  DALY,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 


FKANK  PICKETT,  Appellant,  against  THE  ATLAS  STEAM- 
SHIP COMPANY,  LIMITED,  Respondent. 

(Decided  May  22d,  1884. ) 

Plaintiff  was  employed,  with  others,  at  work  in  which  it  was  necessary  to 
build  a  scaffold,  for  which  some  of  them,  including  plaintiff  brought 
spars  and  planks,  while  others,  who  were  riggers,  a  different  class  of  work- 
men, constructed  it,  all  working  together  under  the  same  foreman.  Sub- 
sequently plaintiff  was  injured  by  the  falling  of  the  scaffold,  alleged  to 
have  been  caused  by  a  rope,  which  should  have  secured  a  spar,  slipping 
or  becoming  untied.  Held,  that  he  was  not  entitled  to  recover  from  the 
employer  damages  for  such  injury,  the  negligence  alleged  being  that  of  his 
fellow  servant,  for  which  the  master  was  not  liable. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  dismissal  of  a  complaint  and  an  order- 
denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff  by  the  falling  of  a  scaffold,  on  which 
he  was  working  for  defendant,  in  painting  and  scraping  the 
steamship  Alps.  At  the  trial,  the  complaint  was  dismissed 
on  the  ground  that  the  plaintiff  and  his  fellow  workmen 
built  the  scaffold,  and  that  he  could  not  recover,  as  the 
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negligence  charged — i.  e.,  the  improper  securing  one  of 
the  spars  on  which  the  planks  of  the  scaffold  rested  with  a 
rope — was  the  negligence  of  a  fellow  servant,  and  not 
imputable  to  the  master.  A  motion  by  plaintiff  for  a  new 
trial  was  denied,  and  judgment  for  defendant  was  entered. 
From  the  judgment  and  the  order  denying  his  motion  for  a 
new  trial,  plaintiff  appealed  to  the  General  Term  of  the 
City  Court,  by  which  both  were  affirmed ;  and  from  the 
decision  of  the  General  Term  plaintiff  appealed  to  this 
court. 

Q-eorge  W.  Sandford,  for  appellant. 
C.  E.  Souther,  for  respondent. 

J.  F.  DALY,  J. — One  Squires,  the  shore-boatswain  and 
foreman  of  defendants,  employed  a  gang  of  men  to  clean 
the  ship's  bottom.  It  was  necessary  to  build  a  scaffold, 
which  was  supported  by  spars,  one  end  of  which  rested  on 
the  dock,  the  other  end  being  supported  by  ropes  fastened 
to  the  rail  or  davits  of  the  steamer.  Plaintiff,  who  was  a 
seaman,  and  had  been  boatswain  on  this  steamer  when  she 
came  in  port,  was  employed  with  the  gang  to  clean  the 
ship.  The  first  day  they  worked  together,  building  the 
scaffold  or  bringing  the  timber  to  construct  it.  Plaintiff 
went  for  the  spars  and  planks  to  bring  them  to  the  ship,  and 
others  of  the  gang  erected  the  scaffold.  These  others  were 
riggers,  who  are  kept  all  the  year  round  for  that  work. 
They  are  a  different  class  of  seamen  from  plaintiff,  who  had 
nothing  to  do  with  the  building  of  the  scaffold.  The  riggers 
built  it  under  Squires,  who  superintended  the  work  there. 
Altogether  in  the  gang  there  were  forty  men.  Some  brought 
the  spars  and  boards,  and  others  built  the  scaffold.  All 
were  under  Mr.  Squires.  The  accident  was  caused  by  a 
rope  getting  loose  or  untied  from  a  spar.  How  the  rope 
got  loose  was  not  explained  by  plaintiff,  who  said  he  did 
not  know.  One  of  his  witnesses,  McGilveay,  said  that  the 
accident  was  caused  by  a  hitch  on  the  line  slipping ;  the 
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knot  slipped ;  but  could  not  say  whether  the  accident 
occurred  because  it  was  improperly  tied. 

The  defendants  would  be  liable  for  the  negligent  con- 
struction of  the  scaffold  by  the  workmen  who  erected  it 
acting  under  the  direction  of  their  agent,  unless  such  work- 
men were  the  fellow  servants  of  the  plaintiff  {Devlin  v. 
Smith,  89  N.  Y.  4T6). 

Fellow  servants  are  employe's  who  are  engaged  in  the  same 
general  business  or  enterprise  {Coon  v.  Syracuse  $-c.  R.  R. 
Co.,  5  N.  Y.  492 ;  Flike  v.  Boston  $c.  R.  R.  Co.,  53  N.  Y. 
553).  All  the  men  employed  on  the  job  in  which  plaintiff 
was  engaged,  including  the  riggers,  were  in  a  gang  em- 
ployed first  to  build  the  scaffold.  That  some  brought  the 
spars  and  timbers  and  others  fastened  them  together,  that 
some  were  riggers  and  others  seamen,  did  not  make  them 
strangers  to  each  other's  business  or  employment.  Mechan- 
ics of  different  trades  may  be  necessarily  employed  on  the 
same  work  and  are  fellow  workmen. 

It  is  not  shown  that  the  defendant,  the  corporation, 
employed  an  incompetent  agent  or  foreman,  nor  that  it 
employed  unfit  or  incompetent  workmen.  There  were  no 
defects  in  the  ropes,  spars  or  planks.  All  that  appears  is 
that  a  rope  that  should  have  secured  a  spar  slipped  or  came 
untied.  If  this  was  proof  of  negligence,  it  was  the  neg- 
ligence of  the  workmen  and  not  of  the  agents  of  the 
company. 

The  judgment  should  be  affirmed,  with  costs. 

LARREMORE  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 
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WALTER  POWERS,  Appellant,  against  ISABELLA  HOGAN, 
Respondent. 

(Decided  May  22d,  1884.) 

Although  the  parties  to  a  building  contract  have  waived  performance  of  it 
within  the  time  fixed  therefor,  if  thereafter  the  owner  refuses  to  allow 
the  builder  to  continue  the  work,  the  latter,  without  making  a  demand  of 
performance  on  the  part  of  the  owner  within  a  reasonable  time,  may  re- 
cover upon  a  quantum  meruit  for  the  work  done. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 
Francis  B.  Chedsey,  for  appellant. 
M.  J.  Earley,  for  respondent. 

LARREMORE,  J. — This  action  was  brought  to  foreclose  a 
mechanic's  lien,  filed  October  13th,  1880,  in  favor  of  the 
plaintiff  for  $12,810,  upon  certain  premises  in  the  City  of 
New  York  owned  by  the  defendant.  All  the  issues  were 
heard  and  decided  by  a  referee  appointed  for  that  purpose, 
from  whose  rulings  and  decision  this  appeal  is  taken. 

The  referee  found  for  the  plaintiff  upon  the  facts  alleged 
in  the  complaint,  but  decided  that  as  it  appeared  that  the 
contract  in  suit  had  not  been  fully  performed  by  the  plaint- 
iff, and  he  had  not  shown  a  sufficient  legal  excuse  for  aban- 
doning it,  no  recovery  could  be  had  upon  a  quantum  meruit ; 
that  as  the  time  fixed  by  the  contract  for  its  performance 
had  been  waived,  the  plaintiff  was  bound  to  notify  the 
defendant  of  his  intention,  and  demand  performance  upon 
his  part  within  a  reasonable  time.  This  precise  point  was 
decided  in  I/awson  v.  Hogan  (93  N.  Y.  39),  where  a  con- 
tract similar  in  character  in  relation  to  the  same  premises 
was  in  dispute. 
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But  this  case  presents  another  feature  both  distinctive 
and  conclusive. 

The  referee  has  found,  among  other  reasons,  that  the 
plaintiff  failed  to  perform  on  account  of  the  refusal  of  the 
defendant  to  allow  him  to  continue  his  work;  that  he  con- 
tinued in  its  performance  according  to  directions  until  Sep- 
tember 8th,  1880,  when  he  was  stopped  and  forbidden  to 
further  complete  the  same  by  Hogan,  who  acted  therein  by 
the  authority  of  the  defendant. 

If  these  facts  be  true,  and  there  is  evidence  to  support 
them,  there  was  an  abandonment  of  the  contract  by  the 
defendant,  and  the  rule  in  Lawson  v.  Hogan  is  not  applicable. 

Neither  notice  nor  demand  was  necessary  upon  such  a 
refusal  of  performance. 

The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

VAN  HOESEN  and  BEACH,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


THOMAS  J.  WATERS  et  «?.,  Respondents,  against. CHARLES 
C.  MARRIN  et  a?.,  Appellants. 

(Decided  May  22d,  1884.) 

Defendants,  brokers  carrying  on  business  in  the  City  of  New  York,  were 
employed  by  plaintiffs  to  sell  certain  mining  stock  owned  by  the  latter. 
There  being  no  market  for  the  stock  in  New  York,  defendants  sold  it 
through  their  agents  in  San  Francisco,  who  borrowed  a  corresponding 
amount  of  the  stock  there  to  enable  them  to  make  delivery,  as  was  cus- 
tomary in  the  business,  and  accounted  to  defendants  for  the  proceeds  of 
the  sale.  Plaintiffs,  on  receiving  from  defendants  notice  of  the  sale,  de- 
livered their  stock  to  defendants.  Held,  that  the  proceeds  of  sale  so 
received  by  defendants  might  be  recovered  from  them  by  plaintiffs  in  an 
action  for  money  received  in  a  fiduciary  capacity. 
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APPEAL  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  City  of  New  York  (now  the  City 
Court  of  New  York)  entered  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court  and  an  order  denying  a 
motion  for  a  new  trial. 

The  action  was  brought  for  money  alleged  to  have  been 
received  by  defendants  from  the  sale  by  them,  as  plaintiffs' 
brokers,  of  certain  shares  of  stock  of  the  Fairfax  Mining 
Company,  which  were  delivered  by  plaintiffs  to  defendants 
for  that  purpose  at  the  City  of  New  York,  upon  being 
notified  of  such  sale.  The  stock  was,  in  fact,  sold  by  de- 
fendants at  San  Francisco,  through  agents  there,  and  the 
stock  needed  for  delivery  upon  the  sale  was  borrowed  for 
the  purpose. 

At  the  trial  a  verdict  was  directed  for  plaintiffs,  and  a 
motion  by  defendants  for  a  new  trial  was  denied,  and  judg- 
ment for  plaintiffs  was  entered  on  the  verdict.  From  the 
judgment  and  the  order  denying  their  motion  for  a  new 
trial,  defendants  appealed  to  the  General  Term  of  the 
Marine  Court.  The  opinion  of  Me  AD  AM,  J.,  upon  that 
appeal,  which  is  referred  to  in  the  following  opinion  of 
CHARLES  P.  DALY,  Ch.  J.,  as  correctly  stating  the  facts 
of  the  case,  was  as  follows : 

"  The  transaction  as  established  by  the  evidence  amounts 
to  substantially  this :  The  defendants  were  emplo3red  to  sell 
500  shares  of  Fairfax  Mining  stock.  They  did  so  through 
the  agency  of  others  from  whom  they  received  the  proceeds. 
The  stock  was  subsequently  delivered  by  the  plaintiffs  in  con- 
summation of  the  transaction.  The  plaintiffs  thereby  lost 
title  to  the  stock,  and  in  turn  acquired  title  to  the  selling 
price,  not  necessarily  the  specific  moneys  received  upon  the 
sale,  but  to  these  or  a  like  amount.  The  moneys  received 
by  the  defendants  were  collected  by  them  in  the  course  of 
their  agency,  and  they  became  the  fiduciaries  of  the  plaint- 
iffs in  respect  thereto.  Neither  the  peculiarity  of  the 
transaction,  nor  the  means  employed  to  consummate  it, 
alter  the  cardinal  fact  that  the  plaintiffs  reposed  a  trust 
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and  confidence  in  the  defendants,  and  that  the  relation 
formed  was  of  a  fiduciary  character.  The  plaintiffs  did  not 
intend  to  make  the  defendants  their  debtors,  nor  was  the 
idea  of  extending  to  them  a  credit  for  the  money  ever  con- 
templated. The  defendants  were  employed  as  brokers,  and 
as  such  they  accepted  the  plaintiffs'  stock,  on  the  under- 
standing that  upon  delivering  it  they  would  receive  the 
proceeds  and  turn  them  over  to  the  plaintiffs.  Although 
other  stock  of  like  character  and  amount  may  have  been 
used  in  San  Francisco  to  make  the  sale,  the  stock  delivered 
by  the  plaintiffs  was  accepted  by  the  defendants  in  substitu- 
tion for  that  used,  and  in  fulfillment  of  the  sale,  and  hence 
must  for  all  practical  purposes  be  regarded  as  the  same 
stock.  The  same  result  was  reached  and  the  same  legal 
consequences  follow  as  if  the  identical  stock  had  been  used. 
The  mere  form  of  the  transaction  does  not  alter  its  charac- 
ter. The  defendants  have  neither  returned  the  plaintiffs' 
stock  nor  the  moneys  conceded  to  have  been  received  for  it, 
and  it  is  difficult  to  discover  any  legal  foundation  for  the 
principle  that  the  transaction  has  been  transformed  into 
one  creating  the  ordinary  relation  of  debtor  and  creditor. 
In  the  view  we  take  of  the  case,  the  exceptions  allowed 
during  the  trial  become  immaterial.  It  follows  that  the 
judgment  must  be  affirmed,  with  costs." 

In  accordance  with  this  opinion,  the  judgment  and  order 
appealed  from  were  affirmed,  and  from  this  decision  defend- 
ants appealed  to  this  court. 

William  J.  Marvin  and  Henry  O.  De  Witt,  for  appellants. 
J.  Woolsey  Shepard,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — The  facts  of  this 
case,  as  established  by  the  evidence,  are  correctly  stated  in 
the  opinion  of  Judge  McADAM,  and  I  agree  in  his  con- 
clusion upon  the  facts. 

There  is  no  ground  in  the  evidence  for  the  argument 
upon  the  appeal  that  this  was  part  of  a  continuous  trans- 
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action  of  debits  and  credits  for  the  purchase  and  sale  of 
stock.  The  evidence  shows  it  to  have  been  a  distinct  and 
independent  transaction.  The  defendant  Marrin  testified 
that  there  had  been  ten  or  twelve  transactions  previous  to 
this  during  the  course  of  the  year,  nearly  all  of  which  it 
was  necessary  to  carry  out  on  the  San  Francisco  Exchange. 
The  plaintiff  Waters  testified  that  he  may  have  had  an  in- 
terest in  one  other  transaction  in  his  name  through  the 
defendants;  that  he  did  not  remember  how  many  trans- 
actions of  that  kind  he  had,  and  that  they  were  cash  trans- 
actions. Further  than  this  there  is  nothing  to  show  what 
these  transactions  were,  or  that  they  were  in  any  way  con- 
nected with  this  one,  or  that  they  and  this  transaction  were 
parts  of  a  general  running  account  of  debits  and  credits. 

The  case  of  McBurney  v.  Martin  (6  Robt.  502),  cited  by 
the  appellant,  is  distinguishable  from  the  present  case. 
There  the  plaintiff's  assignee  had  no  stock  to  sell.  He 
merely  efnployed  the  defendant,  a  broker,  to  sell  2,500 
shares  of  a  certain  stock  as  a  speculation,  the  broker  agree- 
ing to  borrow  that  amount  of  the  stock  to  enable  him  to 
make  a  delivery,  and  to  continue  borrowing  it  until  directed 
by  the  employer  to  buy  a  like  amount,  that  the  stock  bor- 
rowed might  be  returned  to  the  lender,  and  the  employer 
putting  into  the  broker's  hands,  he  being  responsible  for  the 
return  of  the  stock,  a  certain  sum  of  money  to  secure  him 
against  any  loss  that  might  arise  in  the  meanwhile  by  an 
appreciation  or  fluctuation  in  the  market  value  of  the  stock. 
The  broker  borrowed  the  stock,  sold  it  and  received  the 
purchase  money,  which  the  employer  agreed  that  he  might 
retain  as  collateral  security  against  any  loss  by  an  apprecia- 
tion of  the  stock  between  the  time  of  the  sale  of  it  and  the 
time  the  broker  was  directed  to  buy  a  like  amount  to  be  re- 
stored to  the  lender.  The  ground  relied  upon  as  showing 
that  this  transaction  was  not  one  entered  into  by  the  broker 
in  a  fiduciary  capacity  was,  that  he  had  the  right  to  retain 
the  money  deposited  with  him  to  protect  an  interest  which 
he  had  of  his  own,  he  being  personably  liable  for  the 
amount  of  stock  that  was  used  in  the  speculation,  which 
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made  the  transaction,  as  the  court  thought,  one  in  which 
credit  appeared  to  have  been  given  to  the  pecuniary  respon- 
sibility of  the  broker  as  the  recipient  of  the  money  de- 
posited with  him,  rather  than  any  trust  or  confidence 
placed  in  his  personal  character. 

In  the  present  case,  on  the  contrary,  the  plaintiffs  owned 
the  stock,  which  they  employed  the  defendants  to  sell,  and 
which  they  delivered  to  the  defendants  as  their  agents  on 
the  day  when  the  plaintiffs  received  notice  from  the  defend- 
ants that  it  had  been  sold.  The  fact  that  there  was  no 
market  for  it  here,  that  it  had  to  be  sold  in  San  Francisco, 
and  a  corresponding  amount  of  the  stock  borrowed  there 
by  the  defendants  or  their  agent  to  enable  them  to  make  a 
delivery,  did  not  change  the  fiduciary  character  of  the 
transaction. 

The  borrowing  of  the  stock,  that  delivery  might  be  made 
immediately  at  the  place  of  sale,  was,  as  the  evidence 
shows,  customary  in  the  business,  and  involved  no  interest 
on  the  part  of  the  brokers,  as  in  the  case  cited:,  which  they 
had  to  protect,  for  they  received  the  plaintiffs'  stock  here 
before  the  money  came  into  their  hands  upon  the  sale  in 
San  Francisco,  and  having  received  the  plaintiffs''  stock  and 
that  money,  it  was  a  breach  of  the  trust  reposed  in  them 
not  to  pay  it  over  to  the  plaintiffs,  but  to  use  it  for  their 
own  purposes,  and  when  the  plaintiffs  demanded  it,  to  meet 
the  demand  by  the  statement  that  they  had  failed  in  busi- 
ness. 

The  judgment  of  the  court  below  should  be  affirmed. 

LARREMORE,  J. — The  complaint  avers  and  the  plaintiffs- 
testified  that  they  employed  the  defendants  as  brokers  to 
sell  upon  commission  500  shares  of  the  capital  stock  of  the- 
Fairfax  Mining  Company,  which  they  did,  received  the  pro- 
ceeds thereof,  for  which  they  have  not  accounted  after  de- 
mand made,  and  for  the  amount  thus  received,  less  the 
commissions  upon  such  sale,  a  judgment  was  sought. 

The  defendants,  in  their  separate  answers,  admit  the  sale 
of  500  shares  of  such  stock,  that  they  had  not  accounted 
VOL.  xii.— 29 
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for  the  proceeds  thereof,  and  testified  to  a  general  credit 
and  running  account  in  this  and  similar  matters  between 
the  parties. 

The  question  in  dispute  is  whether  or  not  the  defendants 
received  such  proceeds  in  a  fiduciary  capacity.  They  in- 
sist that  the  transaction  involved  in  this  litigation,  as  well 
as  several  previous  dealings  between  them  and  the  plaint- 
iffs, were  based  and  proceeded  upon  mutual  business  credit 
and  a  general  running  account,  in  which  the  defendants 
acted  as  principals,  using  their  own  credit  for  the  benefit  of 
the  plaintiffs,  who  "  well  knew  the  customs  and  manners 
of  said  business."  On  the  contrary,  the  plaintiffs  proved 
that  the  transaction  in  question  was  special  in  character, 
and  claimed  that  a  fiduciary  relation  was  established  by  the 
evidence. 

Throughout  the  trial  the  main  question  involved  was 
that  of  a  fiduciary  relation  between  the  parties,  and  the 
defendants  should  have  asked  the  court  to  submit  that  fact 
to  the  jury  by  a  specific  request ;  this  they  failed  to  do. 

The  request  that  it  go  to  the  jury  was  not  sufficiently 
specific  to  render  the  exception  available  {O'Neil  v.  James, 
43  N.  Y.  84;  White  v.  Meyer,  1  Daly  430). 

For  this  reason  I  concur  with  the  Chief  Justice  that  the 
judgment  appealed  from  should  be  affirmed. 

BEACH,  J.,  concurred. 
Judgment  affirmed. 


JOSEPH   H.   WESTERFIELD  et   aL,  Respondents,    against 
WILLIAM  RADDE  et  al,  Appellants. 

(Decided  May  22d,  1884.) 

The  certificate  of  incorporation  of  a  company  under  the  act  of  February 
17th,  1848,  was  signed  by  seven  trustees  and  acknowledged  by  nine  trus- 
tees; but  the  annual  report  filed  in  the  following  January,  required  by 
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section  12  -of  that  act,  was  signed  by  only  two  of  them,  one  of  whom 
verified  it  as  the  late  acting  vice-president  of  the  company.  The  official 
records  of  the  company  did  not  show  the  resignation  of  either  the  presi- 
dent or  the  secretary,  or  of  more  than  one  of  the  trustees.  Held,  that 
the  report  filed  did  not  satisfy  the  requirements  of  the  statute,  and  that 
the  trustees  not  shown  by  the  record  to  have  resigned  were  not  thereby 
relieved  from  liability  for  the  debts  of  the  company. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York,  affirming  a  judgment  of  that 
court  entered  upon  the  verdict  of  a  jury,  and  an  order 
denying  a  motion  for  a  new  trial. 

The  action  was  brought  in  the  Marine  Court  of  the  City 
of  New  York,  by  creditors  of  the  Paragon  Match  Company, 
a  manufacturing  corporation  organized  under  the  general 
act  of  February  17th,  1848,  to  recover  their  claims  against 
the  company  from  the  defendants,  as  trustees  of  the  corpo- 
ration, on  the  ground  of  an  alleged  failure  to  file  the  annual 
report  required  by  section  12  of  that  statute.  At  the  first 
trial,  a  verdict  for  plaintiffs  was  directed  by  the  court.  The 
judgment  entered  thereon  was  affirmed,  upon  appeal,  by  the 
General  Term  of  the  Marine  Court,  but,  upon  an  appeal 
from  the  judgment  of  the  General  Term  to  this  court,  the 
judgment  was  reversed  and  a  new  trial  ordered  (see  7  Daly 
326).  At  the  new  trial  so  directed,  the  jury  found  a  ver- 
dict for  plaintiffs,  and  a  motion  for  a  new  trial  was  denied, 
and  judgment  for  plaintiffs  was  entered  on  the  verdict. 
From  the  judgment  and  the  order  denying  their  motion  for 
a  new  trial,  defendants  again  appealed  to  the  General  Term 
of  the  Marine  Court,  by  which  (the  name  of  the.  court  having 
in  the  meantime  been  changed  to  the  City  Court  of  New 
York),  both  the  judgment  and  order  were  affirmed;  and 
from  this  decision  defendants  appealed  to  this  court. 

John  A.  Foster,  for  appellants. 

John  P.  Reed,  Jr.,  for  respondents. 

LARKEMORE,  J. — When  this  case  was  first  heard  upon 
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appeal,  this  court  held,  upon  the  evidence  then  submitted 
(7  Daly  326),  that  the  existence  of  a  by-law  of  the  com- 
pany, forbidding  its  officers  from  incurring  any  debt  unless 
duly  authorized  by  its  board  of  trustees,  raised  a  presump- 
tion in  favor  of  the  non-liability  of  the  company ;  that  the 
testimony  offered  to  offset  such  presumption — viz.,  a  well 
recognized  general  course  of  dealing  in  the  purchase  of 
goods — should  have  been  left  to  the  jury;  and  that  the 
direction  of  a  verdict  for  the  plaintiffs  was  error. 

Upon  the  second  trial,  the  jury  passed  upon  this  ques- 
tion, and  I  think  the  evidence  offered,  although  not  entirely 
satisfactory,  is  sufficient  to  sustain  the  finding  in  plaintiffs' 
behalf. 

The  General  Term  of  this  court,  in  Third  Avenue  R.  R. 
Go.  v.  JEbling  (ante,  p.  99),  clearly  defined  and  distinguished 
the  responsibility  of  a  corporation  for  the  act  of  its  presi- 
dent of  an  ordinary  character  in  its  every-day  business,  and 
his  acts  as  a  merely  presiding  officer.  The  reasoning  in 
that  case  appears  to  me  to  indicate  that  the  evidence  offered 
upon  this  trial  as  to  the  authority  of  the  president  to  pur- 
chase goods  was  properly  submitted  to  the  jury. 

The  more  serious  question  arises  upon  the  fact  that  the 
annual  report  of  January  20th,  1873,  required  by  section  12 
of  the  act  of  February  17th,  1848,  was  made  by  only  two 
of  the  trustees,  one  of  whom  verified  the  same  as  the  late 
acting  vice-president  of  the  company.  It  appears  from  the 
minutes  of  the  board  of  trustees,  May  4th,  1872,  that  the 
resignation  of  S.  T.  Meyer  as  trustee  was  received  and 
accepted.  It  was  not  shown  by  any  official  record  that 
Bock,  the  president,  or  any  other  trustee,  had  resigned  his 
office.  The  certificate  of  incorporation  was  signed  by 
seven  trustees  (including  the  defendants),  and  acknowl- 
edged by  nine  trustees,  April  10th,  1872,  and  duly  filed  in 
the  office  of  the  Secretary  of  State  and  the  Clerk  of  the 
City  and  County  of  New  York. 

Section  12  of  said  act  requires  that  a  company  incorpo- 
rated thereunder  shall  annually,  within  twenty  days  from 
the  first  day  of  January,  make  a  report  which  shall  be  pub- 
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lished,  etc.,  which  shall  be  signed  by  the  president  and  a 
majority  of  the  trustees,  and  shall  be  verified  by  the  oath 
of  the  president  or  secretary  of  said  company  and  filed, 
.....  "and  if  any  of  said  companies  shall  fail  so  to  do, 
sill  the  trustees  of  the  company  shall  be  jointly  and  severally 
liable  for  all  the  debts  of  the  company  then  existing,  and 
fo.r  all  that  shall  be  contracted  before  such  report  shall  be 
made." 

As  before  observed,  there  is  no  official  record  showing 
the  resignation  of  either  the  president  or  secretary  of  the 
company.  Nothing  less  than  this  should  be  allowed  to  de- 
feat the  provisions  of  a  public  statute  intended  to  protect 
the  interests  of  creditors  who  were  without  possible  knowl- 
edge of  the  directorial  acts  of  the  company.  The  statute 
requires  that  the  president  or  secretary  shall  verify  the 
annual  report,  which  must  be  signed  by  the  president  and 
a  majority  of  the  trustees.  A  refusal  in  either  case  could 
have  been  reviewed  by  the  court  and  compliance  with  the 
requirements  of  the  statute  enforced.  The  report  filed  did 
not  satisfy  the  provisions  of  the  statute.  Two  trustees  do 
not  constitute  a  majority  of  either  seven  or  nine.  The  res- 
ignations, if  made,  should  have  been  shown  by  an  official 
record.  The  loose  statements  of  the  witness  Bleckwenn 
should  not  be  allowed  to  supersede  the  well  recognized 
principle  that  the  records  of  a  corporation  are  prima  facie 
evidence  of  its  official  acts  as  well  as  those  of  its  individual 
members.  Any  other  theory  would  be  subversive  of  jus- 
tice. Three  or  more  individuals  might  organize  a  company, 
incur  a  liability,  and  then  by  simply  saying  "I  will  resign," 
or  by  refusing  to  take  part  in  any  other  proceedings,  rid 
themselves,  of  a  responsibility  which  they  had  voluntarily 
assumed.  This  could  not  have  been  the  intention  of  the 
act  in  question — to  leave  creditors  for  whose  benefit  it  was 
enacted  to  the  mercy  of  the  in  corporators.  They  must  be 
held  to  a  knowledge  of  their  liability  imposed  by  the  stat- 
ute, and  if  overreached  or  injured  by  any  act  or  omission 
of  their  associates,  must  seek  redress  through  the  well 
known  channels  of  the  law. 
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The  resignation  of  the  defendant  Meyer  -was  accepted 
before  the  present  liability  had  been  incurred,  and  he  is 
therefore  not  chargeable  with  any  neglect  of  duty. 

After  examination  of  all  the  exceptions  presented  upon 
this  appeal,  I  have  reached  the  conclusion  that  the  main 
question  of  fact  in  this  case  was  decided  by  the  jury,  and 
that  the  judgment  should  be  affirmed. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed. 


In  the  Matter  of  the  Assignment  of  HENRY  ADAMS  et  at. 
to  EDWARD  C.  HAZARD  et  al.  for  the  Benefit  of  Cred- 
itors :  Claim  of  JAMES  TALCOTT. 

(Decided  June  30th,  1884.) 

Where  a  general  assignment  for  benefit  of  creditors  is  made  by  manufac- 
turers who  have  contracted  to  supply  all  their  products  to  another  for  a 
term  of  years,  and  they  thereby  become  unable  to  perform  their  con- 
tract, no  claim  for  damages  for  loss  of  prospective  profits,  either  on 
goods  which  might  thereafter  have  been  manufactured  and  supplied 
under  such  contract,  or  on  goods  manufactured  and  on  hand  but  not 
delivered  at  the  time  of  the  assignment,  is  provable  against  the  assigned 
estate;  since  such  claim  is  not  a  "debt,"  but  merely  a  claim  for  dam- 
ages unascertained. 

Assignees  for  benefit  of  creditors  cannot  be  compelled  to  deliver,  in  per- 
formance of  such  unperformed  contract  of  their  assignors,  goods  manu- 
factured but  not  delivered  before  the  assignment. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee  upon  reference  of  a  disputed  claim  under 
a  general  assignment  for  benefit  of  creditors. 

The  assignors,  copartners  under  the  firm  name  of  R.  & 
H.  Adams,  were  silk  manufacturers,  and,  on  or  about  July 
14th,  1882,  made  a  contract  with  the  claimant,  James 
Talcott,  their  factor,  that  he  should  sell  all  their  goods  in 
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stock  and  the  entire  production  of  their  mills,  at  a  specified 
commission,  for  a  term  thereby  fixed  of  more  than  three 
years.  They  accordingly  consigned  to  him  all  their  goods  in 
stock  and  the  entire  production  of  their  mills,  except  some 
goods  on  hand  on  or  about  August  29th,  1882,  when  they 
made  a  general  assignment  for  the  benefit  of  their  creditors 
to  Edward  C.  Hazard  and  William  G.  Fenner.  A  claim  by 
Talcott  for  the  sum  of  -$170,000  damages  for  loss  sustained 
by  him  through  the  failure  of  the  assignors  to  perform 
their  contract  was  presented  to  the  assignees  and  rejected 
by  them,  and  was  thereupon  referred.  The  referee  reported 
that  the  claim  should  be  dismissed,  and  judgment  for  the 
assignees  was  entered  upon  the  report.  From  the  judg- 
ment Taleott,  the  claimant,  appealed. 

William  P.  Chambers,  for  appellant. 

Hugh  Porter,  for  the  assignees,  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — The  claim  of  damages 
for  a  breach  of  contract  was  not  provable  as  a  debt  under 
the  assignment.  It  has  been  settled  by  a  long  series  of  de- 
cisions that  unascertained  claims  for  damages  were  not 
provable  as  debts  in  proceedings  in  bankruptcy;  that  in 
claims  for  damages  arising  from  breaches  of  contract  in 
indemnity  bonds  and  other  possible  liabilities,  the  damages 
must  be 'ascertained  and  fixed  before  the  act  of  bankruptcy 
to  entitle  the  claim  to  be  proved  as  a  debt  of  the  bankrupt, 
unless  the  contingent  liability  is  one  that  has  been  specifi- 
cally allowed  by  statute,  and  the  actual  prospective  value 
of  which  at  the  time  of  the  bankruptcy  is  capable  of  being 
ascertained  by  some  mode  of  computing  or  estimating  (Ex 
parte  Marshal,  1  Mont.  &  Ayr.  118 ;  Ex  parte  Thomson, 
1  Mont.  &  Bli.  219;  Ex  parte  Tyndal,  I  Deac.  &  Chit.  291; 
Yallop  v.  Evarts,  1  Barn.  &  Ad.  698  ;  Boorman  v.  Nash, 
9  Barn.  &  Cr.  145;  Allwood  v.  Partridge,  4  Bing.  209: 
Lancashire  Coal  Co.,  Mont.  27;  Woolbij  v.  Smith,  3  Com. 
Bench  610). 
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Formerly,  in  bankruptcy  proceedings  in  England,  the 
claim  had  to  be  due  at  the  time  of  the  act  of  bankruptcy, 
and  the  liability  upon  a  promissory  note,  not  due  until 
afterwards,  was  not  provable.  But  this  was  relaxed  by 
provisions  in  subsequent  statutes  which  allowed  contingent 
liabilities  to  be  proved,  where,  as  before  stated,  the  value 
could  be  estimated ;  and  under  our  own  bankruptcy  act, 
claims  for  unliquidated  demands,  arising  out  of  any  con- 
trace  or  promise,  were  allowed;  but  unless  where  changes 
have  been  made  in  this  way  by  statute,  the  rule  has  been  as 
above  stated.  The  reason  of  it  was,  as  the  bankrupt,  under 
the  act,  was  to  be  discharged  from  his  debts,  the  proceeding 
was  to  be  strictly  confined  to  what  was  regarded  as  a  debt; 
and  for  the  further  reason,  that  the  creditors  whose  claims 
were  ascertained  and  fixed  when  the  bankrupt  went  into  or 
was  brought  into  bankruptcy,  were  entitled  to  share  in  the 
distribution  of  his  estate  as  soon  as  it  was  gathered  in,  and 
were  not  to  be  delayed  by  claims  against  him  sounding  in 
damages,  which  it  might  take  years  to  determine.  It  was 
said  that  the  assets  were  not  to  be  locked  up  pending  such 
uncertain  litigation,  but  that  matters  were  to  be  adjusted 
according  to  the  relative  liabilities  of  the  bankrupt,  as  they 
were  ascertained  and  known  at  the  time  of  the  act  of  bank- 
ruptcy and  as  his  estate  then  existed ;  that  it  was  not 
proper  to  keep  the  property,  or  a  certain  part  of  it,  until  it 
was  ascertained  whether  somebody  who  had  a  claim  to  dam- 
ages which  it  might  take  years  to  determine,  would  recover 
any  or  not  (JExparte  Marshal,  1  Mont.  &  Ayr.  118).  In  which 
connection  I  may  mention  that  I  have  known  cases  in  our 
own  court,  in  which  actions  fur  the  recovery  of  damages, 
through  mistakes  and  new  trials,  remained  in  the  court  for 
ten  years  before  they  were  finally  determined. 

The  grounds  upon  which  unascertained  claims  of  the 
nature  of  the  one  here  presented  were  not  allowed  to  be 
proved  as  debts  in  bankruptcy,  apply  with  equal  force  in 
cases  of  voluntary  assignments  for  the  benefit  of  creditors, 
and  indeed  more  so,  because  there  the  instrument  itself 
provides  how  arid  to  the  payment  of  what  debts  the  prop- 
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erty  assigned  shall  be  applied,  and  unless  the  assignment  is 
impeachable  for  fraud  or  otherwise  invalid,  the  question  is 
one  to  be  gathered  from  a  fair  construction  of  the  instru- 
ment and  not  from  the  provisions  of  any  statute  (Bishop 
on  Assignments  c.  27). 

The  assignment  is  not  set  forth  in  the  case  as  made  up, 
but  its  provisions  as  to  the  manner  in  which  the  assigned 
estate  is  to  be  applied  are  stated  in  the  defendants'  points 
to  be,  as  is  usual  in  such  instruments,  that  the  estate  is  to 
be  converted  into  money  and  applied  to  the  payment  of  the 
just  debts  of  the  assignors. 

The  question  then  is  what  is  to  be  understood  as  debts, 
within  the  intention  of  the  assignment. 

A  debt,  says  Sir  JOHN  CROSS,  in  Ex  parte  Thompson 
(Mont.  &  Bli.  219),  "is  a  demand  for  a  sum  certain ;"  and 
it  is,  says  Commissioner  FONBLANQUE,  in  Ex  parte  Marshal 
(1  Mont.  &  Ayr.  118),  "a  sum  actually  ascertained." 
'•  That  there  must  be,"  he  says,  "  an  ascertained  debt,  and 
not  an  unliquidated  demand  or  liability,  is  sustained  by  all 
the  cases,  legal  and  equitable.  It  must  be  a  debt  existing 

and  ascertained  at  the  time  of  bankruptcy." *'  The 

distinction,"  he  says,  "between  debt  and  damages  has 
always  been  rigorously  adhered  to." 

The  same  exposition  of  what  is  considered  a  debt  is  to  be 
found  in  our  own  cases.  It  imports,  says  Chief  Justice 
MONELL,  in  Zinn  v.  Ritterman  (2  Abb.  Pr.  N.  S.  262,  263), 
"a  sum  of  money  arising  on  contract  and  not  a  mere  claim 
for  damages  ; "  in  which  case  it  was  held  that,  in  our  insol- 
vent acts,  it  does  not  extend  to  actions  where  the  damages 
are  unliquidated. 

In  The  Matter  of  Denny  (2  Hill  220),  which  was  a  pro- 
ceeding in  this  court  under  the  Insolvent  Debtors'  Act, 
which  as  first  enacted  allowed  the  trustees  to  sue  for  debts 
or  demands,  but  which  was  afterwards  limited  to  debts,  it 
was  held  that  the  word  demand  is  of  much  broader  import 
than  the  word  debt,  and  would  embrace  rights  of  action  be- 
longing to  the  debtor  beyond  those  which  could  be  called 
debts. 
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In  Losee  v.  Bullard  (54  How.  Pr.  320),  where  a  stock- 
holder of  a  corporation  was  sought  to  be  made  liable  under 
the  statute  for  a  debt,  it  was  held  that  a  claim  for  damages 
was  not  a  debt  within  the  meaning  of  the  statute. 

In  Kimpton  v.  Bronson  (45  Barb.  618),  upon  the  ques- 
tion of  what  was  a  debt  under  the  United  States  statute 
making  treasury  notes  a  legal  tender  for  debts,  it  was  held 
that  the  voluntary  payment  of  a  specific  sum  of  money 
in  discharge  of  an  obligation  was,  within  the  meaning  of 
that  statute,  the  discharge  of  a  debt. 

In  Kennedy  v.  Strong  (10  Johns.  289),  it  was  held  that, 
under  the  Insolvent  Act,  a  liability  for  goods  received  by  the 
insolvent  as  a  factor  or  trustee  was  not  a  debt  within  the 
meaning  of  the  Insolvent  Act :  that  the  insolvent's  discharge 
would  in  no  way  affect  it,  but  that  he  remained  equally 
liable  to  be  sued  upon  it,  as  well  after  as  before  his  discharge. 
And  in  Mechanics  and  Farmers  Bank  v.  Capron  (15  Johns. 
467),  it  was  held  that  the  insolvent's  liability  as  indorser  of  a 
promissory  note,  which  was  not  due  at  the  time  of  his  dis- 
charge did  not  constitute  a  debt  which  was  or  could  be  dis- 
charged by  that  proceeding,  which  extended  only  to  debts 
that  were  due  at  the  time  of  the  assignment  of  the  insolvent's 
estate,  or  debts  contracted  before  that  time  and  payable 
afterwards ;  that  it  was  a  general  and  well  settled  rule  that 
if  the  creditor,  at  the  time  of  the  assignment  by  the  insol- 
vent debtor,  has  not  a  certain  debt  due  or  owing  to  which 
he  can  attest  by  oath,  so  as  to  entitle  him  to  a  dividend  of 
the  insolvent's  effects,  it  is  not  embraced  in  that  proceed- 
ing ;  and  as,  in  that  case,  the  liability  of  the  insolvent  at  the 
time  of  the  assignment  was  merely  contingent — that  is, 
upon  the  non-payment  afterwards  of  the  note  by  the  maker 
— it  was  held  that  the  holder  of  the  note  was  in  no  way 
affected  by  the  insolvent's  discharge,  but  might  maintain 
an  action  thereafter  against  him ;  which  was  reaffirming 
substantially  a  prior  decision  of  Chancellor  KENT  in  Frost 
v.  Carter  (1  Johns.  Cas.  74),  in  which  the  Chancellor  (then 
a  judge  of  the  Supreme  Court)  held  that  the  insolvent's 
proceedings  extended  onl}'  to  such  debts  as  were  due  at  the 
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time  of  the  assignment.  That  "  such  debts  must  be  specific 
and  certain  sums  of  money  to  which  the  creditor  can  make 
oath  as  being  justly  due  or  to  become  due  at  some  specified 
time  ;  and  unless  the  creditor,  at  the  time  of  the  assignment, 
be  able  to  produce  and  verify  such  a  debt,  he  will  not  be 
entitled  to  receive  from  the  assignees  his  dividend  of  the 
insolvent's  effects,  nor  will  he  be  barred  from  his  future 
action  against  the  insolvent."  And  this  rule,  that  the  lia- 
bility at  the  time  of  the  assignment  must  be  ascertained 
and  fixed  at  a  sum  certain,  whether  payable  before  or  after 
the  assignment,  to  entitle  the  creditor  to  a  dividend  of  the 
insolvent's  estate,  has  been  recognized  in  many  other  cases 
both  in  this  state  and  elsewhere. 

Under  the  act  (L.  1877  c.  466),  regulating  voluntary  as- 
signments, the  creditor  at  the  time  specified  in  the  notice 
must  come  in  and  prove  his  claim  or  he  is  debarred  from 
participating  in  the  distribution  of  the  estate  (JKerr  v. 
Blodget,  48*  N.  Y.  62).  The  act  (§13)  contemplates  that 
the  creditors  shall  prove  their  claims,  and  it  is  the  practice 
to  do  this  by  an  affidavit. 

In  this  case  there  could  be  no  compliance  with  the  rule 
laid  down  by  Chancellor  KENT,  in  Frost  v.  Garter  (supra), 
for  there  was  no  debt  of  a  certain  or  specific  amount  due 
at  the  time  of  the  making  of  the  assignment,  or  in  fact 
any  debt  due  then,  for  it  was  by  the  making  of  a  general 
assignment  for  the  benefit  of  creditors  that  Adams  and 
Home  put  it  out  of  their  power  to  perform  the  agreement 
made  by  Adams  with  Talcott,  and  it  is  this  which  Talcott 
relies  upon  as  constituting  the  breach  of  the  agreement.  It 
is  upon  this  that  his  claim  rests,  so  that  the  claim  did  not 
come  into  existence  until  after  the  assignment. 

The  referee  has  found  that  the  making  of  a  general 
assignment  by  R.  &  H.  Adams  and  their  consequent  inabil- 
ity thereafter  to  manufacture  and  supply  Talcott  with  goods, 
did  not  amount  to  a  breach  of  the  agreement.  He  has 
found,  however,  that  Talcott  was  entitled  to  receive  for 
sale  under  the  agreement  the  goods  which  were  manufac- 
tured and  in  the  hands  of  R.  &  H.  Adams  at  the  time  of  the 
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assignment;  but  that  it  did  not  appear  that  Talcott  had 
suffered  any  loss  or  damage  by  these  goods  not  being  con- 
signed to  him. 

The  referee  in  his  opinion  states  generally  that  there  was 
nothing  before  him  upon  which  it  would  have  been  possible 
for  him  to  have  estimated  the  amount  of  profits  that  would 
or  might  have  been  realized  if  the  contract  had  been  ful- 
filled ;  that  any  estimate  on  the  facts  before  him  would 
have  been  purely  speculative  and  wanting  in  that  reason- 
able certainty  which  the  law  requires.  This  conclusion 
was,  I  think,  undoubtedly  correct,  so  far  as  regards  the 
claim  for  loss  of  profits  on  goods  to  be  manufactured  there- 
after and  delivered  during  the  whole  period  for  which  the 
agreement  was  to  run. 

In  the  affidavit  of  the  claim,  Talcott  swore  that  the  insol- 
vent firm  was  justly  indebted  to  him  in  the  sum  of  $170.000 
for  damages  arising  from  the  breach  of  the  contract;  but 
upon  his  examination,  through  various  errors  and  mistakes, 
the  amount  sworn  to  in  his  affidavit  as  $170,000  was  reduced 
by  him  to  $130,000.  The  greater  part  of  this  claim,  as  thus 
reduced  to  $130,000,  as  appeared  from  his  examination,  was 
an  estimate  made  by  him  upon  the  assumption  that  the  sales 
for  the  following  three  years  would  be  the  same,  or  at  least 
not  less  per  year  than  they  had  been  during  the  short  period 
that  the  agreement  was  carried  out.  This  could  not  be 
assumed  in  respect  to  the  sales  of  this  commodity,  consisting 
of  manufactured  silks  and  cottons,  for  the  long  period  of 
three  years  thereafter ;  and  the  referee  properly  refused  to 
find  as  requested,  that,  it  appearing  that  the  yearly  sales  by 
the  firm  of  the  production  of  their  mills  had  been  $1,000,000 
annually,  and  the  annual  expenses  had  been  $23,000,  the 
law  would  presume,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  future  sales  would  have  yielded  the  same 
returns,  under  the  same  expense,  and  that  Talcott  was 
entitled  to  have  his  damages  for  loss  of  prospective  profits 
computed  upon  that  basis. 

The  law  makes  no  such  presumption.     Profits  are  recov 
erable  as  damages  where  it  can  be  shown  with  reasonable 
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certainty  what  the  party  would  have  received  if  the  con- 
tract had  been  fulfilled,  as  appears  in  the  leading  case  of 
Masterson  v.  The  Mayor  frc.  of  Brooklyn  (7  Hill  61),  which 
the  appellant  cites,  and  on  which  he  relies.  The  plaintiff 
there  had  a  contract  to  furnish  marble  from  a  specified 
quarry,  at  a  specified  sum,  for  the  erection  of  a  city  hall, 
which,  by  a  contract  made  with  the  owners  of  the  quarry, 
he  was  to  receive  at  a  smaller  sum  than  he  was  to  get  for 
the  marble  when  delivered  for  use  in  the  building.  That 
difference  constituted  his  profit,  the  whole  of  which  pro- 
spectively  could  be  accurately  ascertained  by  the  proof  of 
that  amount,  and  of  the  amount  of  marble  he  was,  by  the 
contract,  to  deliver  to  the  defendant;  and  it  is  only  in  such 
cases,  where  the  prospective  profits  can  be  shown  with  rea- 
sonable certainty,  that  they  can  be  recovered  as  damages 
(Mayne  on  Damages,  15,  18). 

It  may  have  been  possible  to  have  ascertained  with  rea- 
sonable certainty  the  amount  of  profits  that  could  have 
been  obtained  on  the  sale  of  the  goods  which  R.  &  H. 
Adams  had  manufactured  and  on  hand  at  the  time  of  the 
assignment,  if  they  had  been  delivered,  by  proof  of  the 
market  price  at  that  time,  and,  in  accordance  with  the  ref- 
eree's finding,  an  action  for  damages  for  the  non-delivery  of 
these  goods  may  have  been  maintainable  against  the  mem- 
bers of  the  firm.  However  that  may  be,  the  goods  were 
not- delivered,  and  this  was,  after  the  assignment,  simply  a 
claim  for  an  unascertained  amount  of  damages,  which  was 
not  provable,  under  the  assignment,  as  a  debt. 

The  appellant  requested  the  referee  to  find — which  the 
referee  would  not — tha^t  upon  the  refusal  of  the  assignee  to 
deliver,  upon  demand,  the  goods  manufactured  and  on 
hand  at  the  tiitie  of  the  assignment,  he,  Talcott,  was  en- 
titled in  this  proceeding  to  an  order  or  decree  that  they 
make  such  delivery  to  him  or  account  to  him,  as  assignee, 
for  the  proceeds  of  these  manufactured  goods. 

•The  assignee  could  not  be  compelled  to  fulfill,  by  the 
delivery  of  goods,  the  unperformed  contract  of  R.  &  H. 
Adams  at  the  time  of  the  assignment.  No  authority  or 
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power  was  given  them,  in  that  instrument,  to  do  so.  All 
the  property  of  the  firm  was,  I  assume,  as  is  usual  in  such 
instances,  conveyed  to  them  subject  to  the  trust  already 
referred  to,  to  convert  it  into  money  and  apply  the  money 
to  the  pa}*ment  of  the  just  debts  of  the  firm,  which  was 
what  they  had  to  do  and  all  they  could  do. 

The  conclusion  from  what  has  been  stated  is  that  Tal- 
cott's  claim  does  not  come  under  this  trust,  because  it  was 
not  a  debt,  but  a  claim  for  damages  unascertained ;  which 
is  sufficient  to  dispose  of  this  appeal,  without  deciding 
whether  the  referee  was  right  or  wrong  in  holding  that  the 
making  tJf  a  general  assignment  for  the  benefit  of  creditors 
was  not  a  breach  of  this  agreement,  and  other  questions 
incident  to  it,  in  the  case. 

The  judgment  therefore  entered  upon  the  referee's  report 
should  be  affirmed. 

LARREMORE  and  .BEACH,  J  J.,  concurred. 
Judgment  affirmed. 


ELBERT   ELLERY   ANDERSON,  Appellant,   against    THE 
EQUITABLE  GAS  LIGHT  COMPANY  OF  NEW  YORK  et 
a/.,  Respondents. 

(Decided  June  30th,  1884.) 

The  power  given  by  section  18  of  the  act  of  February  18th,  1848  (L.  1848 
c.  37),  to  municipal  authorities  to  regulate  the  laying  of  conductors  for  gas 
through  the  streets,  cannot  be  delegated ;  and*  the  resolution  of  the  Common 
Council  of  the  City  of  New  York  passed  December  22d,  1876,  permitting 
all  incorporated  gas  light  companies  "  to  lay  gas  mains  and  pipes  in  the 
streets,"  &c.,  "  upon  such  conditions  as  may  be  prescribed  and  approved 
by  his  Honor  the  Mayor,  the  Comptroller  and  the  Commissioner  of  Pub- 
lic Works,"  confers  no  authority  on  the  officials  named,  and  their  permits 
to  excavate  the  streets  for  the  purpose  of  laying  gas  mains  are  void. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
decision  of  the  court  at  a  trial  without  a  jury,  and  from  an 
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order  denying  a  motion  for  an  injunction  and  dissolving  a 
preliminary  injunction. 

The  defendant  corporation  is  organized  under  the  laws  of 
this  state.  The  defendant  Thompson  is  Commissioner  of 
Public  Works  of  the  City  of  New  York,  and,  when  this 
action  was  brought,  claimed  the  power  and  authority  to 
permit  the  corporation  to  excavate  the  streets  of  the  cit}*- 
for  the  purpose  of  laying  its  mains,  and  was  about  to  or  had 
given  permission.  The  plaintiff  is  a  tax-payer  and  owner  in 
fee  of  certain  premises  fronting  on  First  Avenue,  where  the 
defendant  corporation  threatens  and  intends  to  lay  its  con- 
ductors, under  the  permission  granted  by  defendant  Thomp- 
son as  commissioner.  The  plaintiff  filed  this  bill  praying  a 
decree  enjoining  the  defendant  corporation  from  excavating 
the  streets  to  lay  its  mains,  and  the  defendant  Thompson 
from  granting  the  license.  The  bill  also  prayed  an  injunction 
pendente  lite.  The  preliminary  injunction  issued,  but  was 
afterwards  dissolved.  The  Special  Term  g'ave  judgment 
for  defendants,  and  the  plaintiff  appealed. 

Frederick  H.  Man,  for  appellant. 

F.  R.  Coudert  and  Jno.  N.  Lewis,  for  the  Equitable  Gas 
Light  Company  of  New  York,  respondent. 

BEACH,  J. — [After  stating  the  facts  as  above.] — The 
defendant  corporation  was  authorized  by  law  to  lay  con- 
ductors or  mains  through  the  streets,  with  the  consent  of 
the  municipal  authorities,  and  under  such  reasonable  regu- 
lations as  they  might  prescribe  (L.  1848  c.  37  §  18).  This 
consent  was  given  under  a  general  resolution  passed  by  the 
Common  Council  December  23d,  1876,  granting  it  to  all 
incorporated  gas  light  companies  upon  such  conditions  as 
might  be  prescribed  and  approved  by  the  Mayor,  Comptroller 
and  Commissioner  of  Public  Works.  The  number  of  gas  light 
companies  to  which  consent  may  be  given  by  the  municipal 
authorities  is  not  limited  b}*-  the  act,  is  entirely  within  their 
discretion,  and  exercise  of  the  discretion  cannot  be  ques- 
tioned. 
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The  most  important  question  involved  by  tins  appeal 
arises  under  the  resolution  of  the  Common  Council,  passed 
December  23d,  1876,  giving  permission  to  all  incorporated 
gas  light  companies  "to  lay  gas  mains  and  pipes  in  the 
streets,  avenues  and  public  places  in  this  city  for  the  pur- 
pose of  supplying  gas  to  this  city  and  its  inhabitants,  upon 
such  conditions  as  may  be  prescribed  and  approved  by  his 
Honor  the  Mayor,  the  Comptroller  and  the  Commissioner  of 
Public  Works!" 

This  is  urged  by  the  plaintiff,  appellant,  to  be  an  unlaw- 
ful delegation  of  legislative  authority  originally  conferred 
by  the  sovereign  power  upon  the  Common  Council.  An 
inspection  of  the  conditions  imposed  in  this  instance  by 
the  officials  named  in  the  resolution  shows  the  words  of 
the  act  "  under  such  reasonable  regulations"  as  the  munic- 
ipal authorities  may  prescribe,  to  be  practically  synonymous 
with  those  in  the  resolutions,  "upon  such  conditions"  as 
may  be  prescribed.  The  point  to  be  decided,  therefore,  is 
whether  or  not  the  power  given  by  the  Legislature  to  the 
Common  Council  to  enact  reasonable  regulations  may  be 
transferred  to  the  officials  named  in  the  resolution.  The 
principle  sustained  by  abundant  adjudication  has  been  thus 
stated  :  "The  public  powers  and  trusts  devolved  by  law  or 
charter  upon  the  council  or  governing  body,  to  be  exercised 
by  it  when  and  in  such  manner  as  it  shall  judge  best,  can- 
not be  delegated  to  others"  (Dillon  on  Municipal  Corpo- 
rations, 2d  ed.  §  60  p.  180).  The  adjudications  in  other 
states  cited  in  the  note  to  this  section  seem  controlling. 

In  Ruggles  v.  Collier  (43  Mo.  359),  the  charter  gave  the 
ptower  to  require  streets  to  be  paved  "in  all  cases  where  the 
City  Council  shall  deem  it  necessary;  "  an  ordinance  making 
the  Mayor  judge  of  the  necessity  was  held  invalid. 

In  St.  Louis  v.  Clemens  (43  Mo.  395),  the  charter  giving 
the  City  Council  power  to  construct  sewers  of  such  "dimen- 
sions as  may  be  prescribed  by  ordinance,"  an  ordinance 
requiring  sewers  to  be  constructed  of  such  dimensions  as 
may  be  deemed  requisite  by  the  city  engineer  was  held 
illegal. 
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In  State  v.  Jersey  City  (1  Dutch.  309),  the  charter 
directed  the  Common  Council  to  appoint  a  time  when  per- 
sons interested  in  an  application  for  opening  a  street  would 
be  heard.  A  delegation  of  the  duty  to  fix  the  time  to  the 
clerk  was  held  to  invalidate  the  proceedings. 

Numerous  other  authorities  are  cited,  but  the  above  clearly 
indicate  the  consistent  action  of  the  courts  in  upholding 
the  principle,  while  the  power  to  delegate  ministerial  or 
administrative  duties  is  not  questioned.  In  this  case,  if  the 
Common  Council  had  regulated  the  mode,  manner  and  con- 
ditions of  laying  mains,  directing  officials  to  supervise  the 
work  would  have  been  the  lawful  delegation  of  ministerial 
duty. 

In  Thompson  v.  Schermerhorn  (9  Barb.  152,  aff'd  6  N.  Y. 
92),  the  Common  Council,  being  authorized  to  prescribe  the 
manner  of  improving  the  public  streets,  by  resolution  trans- 
ferred the  power  to  the  City  Superintendent.  Justice 
CADY,  delivering  the  opinion  of  the  court,  says:  "These 
are  matters  upon  which  the  members  of  the  Common 
Council  should  exercise  their  judgment.  They  are  to 
judge  how  the  streets  and  sidewalks  are  to  be  pitched, 
leveled  and  paved  or  flagged ;  and  powers  which  the  Legis- 
lature have  authorized  them  to  exercise  they  cannot  dele- 
gate to  a  committee  or  to  the  City  Superintendent "  (JFappan 
v.  Young,  9  Daly  357;  Birdsall  v.  Clark,  73  N.  Y.  73: 
Matter  of  Emigrant  $c.  Bank,  75  N.  Y.  388). 

The  opinion  of  Judge  RA.PALLO  in  the  latter  case  con- 
tains this  apt  and  forcible  statement :  "  The  law  confers 
upon  the  Common  Council  the  power  and  duty  of  decid- 
ing in  each  particular  case  whether  those  provisions  shall 
be  dispensed  with,  and  requires  a  vote  of  three  fourths  of 
all  the  members  elected  to  accomplish  that  purpose.  This 
is  eminently  a  discretionary  power  which  cannot  be  dele- 
gated. It  is  their  judgment  which  the  law  requires  and 
not  that  of  any  officer  they  may  designate.  There  is  no 
provision  in  the  law  itself  authorizing  them  to  delegate  this 
power,  and  the  case  falls  within  the  settled  principle  that 
VOL.  xn. — 30 
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powers  of  this  description,  involving  the  exercise  of  judg- 
ment and  discretion,  cannot  be  delegated." 

While  possibly  the  Common  Council  may  not  be  required 
to  annex  regulations  to  the  assent,  if  any  shall  be  prescribed, 
their  enactment  is  an  exercise  of  judgment  resting  with  the 
Council,  and  it  alone.  There  is  no  provision  of  law  author- 
izing the  Mayor,  Comptroller  and  Commissioner  of  Public 
Works,  to  decide  the  manner  or  upon  what  conditions  the 
defendant  corporation  may  open  the  streets  to  lay  its 
mains,  and  any  permit  founded  upon  their  action  in  the 
premises  confers  no  license  and  is  void. 

The  learned  court  below  concluded  that  the  resolution  of 
the  Common  Council  was  leaving  the  practical  direction  of 
the  work  to  an  executive  department.  If  it  were  no  more 
than  that,  the  conclusion  would  be  correct.  But  direction 
or  supervision  of  work  is  not  the  prescribing  of  conditions 
upon  which  the  work  itself  shall  be  done.  The  acceptance 
of  such  conditions  by  the  corporation  constitutes  a  contract 
between  it  and  the  city,  and  plainly  exceeds  mere  minis- 
terial supervision. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event,  and  the  order 
dissolving  the  injunction  reversed,  with  costs. 

CHABLES  P.  DALY,  Ch.  J.,  and  LARREMORE,  J.,  con- 
curred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs. 
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JOHN  BELL,  Appellant,  against  JANE  VANDERBILT  as 
Administratrix  &c.  of  Peter  J.  Vanderbilt,  deceased, 
and  THE  MAYOR,  ALDERMEN  AND  COMMONALTY  OF 
THE  CITY  OF  NEW  YORK,  Respondents,  Impleaded 
with  ALEXANDER  Low,  ALEXANDER  R.  FORDYCE 
and  JOHN  BROWN,  Appellants,  et  al. 

(Decided  June  30th,  1884.) 

Although  the  lien  given  by  the  act  of  1878  (L.  1878  c.  315  p.  403),  for 
work  done  or  materials  furnished  in  erecting  a  school  building,  could,  by 
the  terms  of  the  act,  be  acquired  only  where  a  contract  was  made  with 
an  incorporated  city,  the  amendment  of  1881  (L.  1881  c.  429  p.  587), 
declaring  that  the  act  shall  apply  to  "all  cases  and  contracts  under  which 
work  and  materials  have  heretofore  been  or  shall  hereafter  be  done  and 
furnished  upon  any  land,  the  title  of  which  was  at  the  time  of  making 
the  contract  and  now  is  in  any  city,  and  for  the  performance  of  which 
appropriations  have  been  or  shall  hereafter  be  made  and  raised  by  any 
city,"  extends  the  operation  of  the  act  to  all  such  contracts,  whether 
made  with  incorporated  cities  or  not;  e,  g.,  a  contract  with  the  school 
trustees  of  a  ward  of  the  City  of  New  York. 

The  requirement  of  the  act  of  1878  that,  to  acquire  such  lien,  notice  of 
claim  should  be  filed  with  the  head  of  the  department  or  bureau  having 
the  work  in  charge  and  with  the  financial  officer  of  the  city,  is  sufficiently 
complied  with,  in  the  City  of  New  York,  by  filing  such  notice  with  the 
clerk  of  the  Board  of  Education  of  that  city,  he  having  charge  of  all  the 
papers  and  records  of  the  board,  and  in  the  office  of  the  Comptroller  of 
the  city. 

The  provision  iu  the  amendment  of  1881,  that  the  act  "shall  apply  to  and 
include  actions  now  pending  for  work  done  and  materials  furnished 
under  any  such  contracts,"  although  proceedings  in  actions  which  were 
before  invalid  were  thereby  rendered  valid,  was  within  the  power  of  the 
Legislature. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  to  foreclose  a  mechanic's  lien 
claimed  by  plaintiff  for  materials  furnished  by  him  for  the 
erection  of  a  school  building  in  the  City  of  New  York,  upon 
moneys  due  from  the  defendants  The  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  New  York,  upon  a  con- 
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tract  with  Peter  Vanderbilt,  also  made  a  defendant,  for  the 
erection  of  such  building.  The  defendants  Low,  and  the 
defendants  Fordyce  and  Brown,  and  other  defendants  in. 
their  separate  answers,  set  up  claims  to  similar  liens. 

The  defendant  Peter  Vanderbilt  died  intestate  pending 
the  action,  and  it  was  continued  against  his  administratrix 
Jane  Vanderbilt.  Upon  trial  before  a  referee,  he  reported 
that  the  complaint  should  be  dismissed,  and  that  no  lieu 
upon  the  moneys  due  or  to  grow  due  under  the  contract 
was  acquired  by  plaintiff  or  by  the  various  defendants 
claiming  liens  thereon;  and  judgment  accordingly  was  en- 
tered upon  his  report.  From  the  judgment,  the  plaintiff, 
the  defendant  Low,  and  the  defendants  Fordyce  and  Brown, 
appealed. 

Julius  Lipman,  for  plaintiff,  and  Joseph  Fettretch,  for 
defendants  Fordyce  and  Brown,  appellants. 

Thomas  M.  Tyng  and  D.  J.  Dean,  for  The  Mayor,  Alder- 
men and  Commonalty  of  the  City  of  New  York,  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — It  was  held  by  this 
court  in  1868,  in  Brinckerhoff  v.  The  Board  of  Education 
(2  Daly  443),  and  affirmed  by  the  Court  of  Appeals,  that 
the  Mechanic's  Lien  Law  did  not  apply  to  the  erection  of 
a  school  house  or  of  any  building  in  the  City  of  New  York 
devoted  to  public  uses ;  in  consequence  of  which  a  statute 
was  passed  in  1878  to  give  a  lien,  not  upon  the  building 
but  upon  the  moneys  due  or  to  grow  due  for  the  work  done 
or  materials  furnished  (L.  1878  p.  403).  This  act  applied 
where  labor  and  materials  were  furnished  in  pursuance  of  a 
contract  made  with  any  incorporated  city  in  this  state.  The 
lien  was  given  upon  the  moneys  in  the  control  of  the  city 
due  or  to  grow  due  under  the  contract,  and  the  lien  when 
filed  became  an  absolute  lien  to  the  full  value  of  the  work 
done  or  materials  furnished  to  the  extent  of  the  amount  due 
or  to  grow  due  upon  the  contract. 

This   peculiar  lien  could  be  acquired  by  filing,  within 
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thirty  days  after  the  full  work  was  completed  and  accepted, 
the  notice  of  claim  required  by  the  act,  with  the  head  of 
the  department  or  bureau  having  the  work  in  charge,  and 
with  the  financial  officer  of  the  city,  which  claim  the  finan- 
cial officer  was  required  to  enter  in  a  book  called  the  lien 
book ;  but  no  such  lien  was  binding  unless  an  action  was 
commenced  within  ninety  days  from  the  filing  of  the  notice; 
and  the  filing,  also,  with  the  financial  officer,  of  a  notice  of 
the  pendency  of  such  action. 

This  lien  could  be  foreclosed  by  a  judgment  in  the  action 
directing  the  city  to  pay  over  to  the  respective  claimants, 
in  the  order  of  their  priority  as  determined  by  the  court, 
the  sum  found  due  them,  out  of  so  much  of  the  money  as 
might  be  due  from  the  city  under  the  contract  against 
which  the  lien  was  filed,  which  judgment  could  be  enforced 
by  execution. 

Under  this  act  it  was  held  by  the  General  Term  of  this 
court,  in  1879,  in  Van  Alstein  v.  The  Mayor,  frc.,  that  this 
act  did  not  appty  where  the  contract  for  the  erection  of  a 
school  house  was  made  with  the  Board  of  School  Trustees 
of  a  ward,  the  school  trustees  being  a  subordinate  part  of 
the  Board  of  Education,  which  was  not  a  department  or 
bureau  of  the  city  government,  but  an  independent  body, 
separate  and  distinct  from  the  corporation  of  the  City  of 
New  York,  which  was  charged  with  the  performance  of 
duties  not  local  or  corporate,  but  relating  and  belonging  to 
an  administrative  branch  of  the  government  of  the  state 
(Ham  v.  The  Mayor  £c.  of  New  York,  70  N.  Y.  459). 

This  decision  was  followed,  in  1881,  by  an  amendment  of 
the  act  of  1878,  by  which  amendment  another  and  final 
section  was  added  to  the  act  declaring  that  the  act  should 
apply  to  and  include  all  cases  and  contracts  under  which 
work  and  materials  had  theretofore  been  or  should  thereafter 
be  done  and  furnished  upon  any  land,  the  title  of  which 
was,  at  the  time  of  making  the  contract,  and  at  the  time  of 
the  passage  of  the  act,  in  any  city,  and  for  the  performance 
of  which  contract  appropriations  had  theretofore  or  should 
thereafter  be  made  and  raised  by  any  city ;  and  that  the 
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act  should  apply  to  and  include  actions  pending  at  the  time 
of  the  passage  of  the  act  for  work  done  and  materials  fur- 
nished under  any  such  contract  (L.  1881  c.  429  p.  587). 

Upon  the  present  appeal  it  is  necessary  only  to  consider 
the  cases  of  the  plaintiff  Bell  and  the  defendants  Fordyce 
and  Brown ;  for  the  defendant  Low  had  lost  any  lien  he 
may  have  had  by  his  failure  to  commence  an  action  within 
ninety  days,  as  required  by  the  statute,  and  the  remaining 
defendants  have  not  appealed. 

The  notices  for  the  creation  of  the  lien  were  filed  by  the 
plaintiff  Bell  and  by  the  defendants  Fordyce  and  Brown  in 
the  }rear  1880,  before  the  passage  of  the  amendment  above 
referred  to,  and  therefore  come  within  the  provision  of  the 
amendment  as  cases  where  the  work  was  done  and  the 
materials  had  been  furnished  before  the  passage  of  the  act, 
and  actions  for  which  were  then  pending.  The  work  was 
done,  in  both  cases,  under  a  contract  made  by  the  trustees 
of  the  public  schools  in  the  Twelfth  Ward  for  the  mason 
work  of  a  school  house  to  be  erected  upon  land  owned  by 
the  city  ;  and  as  this  was  not  a  contract  made  with  an  incor- 
porated city,  under  the  act  of  1878,  but  with  a  body  that 
was  a  subordinate  part  of  the  Board  of  Education,  there 
could  be  no  recovery  under  that  act  when  the  actions  were 
brought;  and  the  question  now  presented  is,  whether,  hav- 
ing been  so  brought,  the  amended  act  of  1881  applies  to 
them. 

The  first  objection  raised  to  their  right  of  recovery  is  that 
the  amendment  of  1881  did  not  apply  to  the  school  trustees 
of  the  ward,  but  left  the  word  "  contract "  to  be  defined  by 
the  act  of  1878,  which  limits  it  to  the  class  of  contracts  made 
with  incorporated  cities. 

The  referee  rightfully  overruled  this  objection,  and  held 
that  the  amendment  extended  to  all  contracts,  whether 
they  were  with  incorporated  cities  or  not,  provided  the  work 
was  done  or  the  materials  furnished  upon  land,  the  title  to 
which  was,  at  the  time  of  the  making  of  the  contract  and 
the  passage  of  the  act,  in  any  city. 

The  next  objection  was  that  the  notice  was  not  filed  with 
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the  head  of  a  department  or  bureau  having  charge  of  the 
work,  the  complaint  alleging  that  it  was  filed  with  the  head 
of  the  Board  of  Education,  or  of  the  school  trustees,  which 
objection  the  referee  sustained,  and  dismissed  the  action, 
giving  judgment  for  the  city  against  the  plaintiff  and  the 
defendants  claiming  liens. 

His  conclusion  was  that  the  Board  of  Education  or 
Board  of  School  Trustees  was  not  a  department  or  bureau 
having  charge  of  the  work  as  required  by  the  act  as  amended, 
and  this,  I  think,  was  erroneous. 

If  this  construction  is  correct,  no  lien  could  be  imposed 
upon  any  moneys  payable  under  a  contract  for  the  erection 
of  a  school  house  in  the  City  and  County  of  New  York, 
for  by  the  existing  laws  the  Board  of  Education  have 
charge  of  the  erection  of  such  structures ;  the  money  raised 
by  taxation  for  that  and  other  purposes  connected  with 
public  education  is  deposited  with  the  Comptroller  subject 
to  the  order  of  the  Board  of  Education;  and  if  that  board 
is  not  a  department  or  bureau,  with  the  head  of  which  the 
notice  creating  the  lien  can  be  filed  within  the  meaning  of 
the  act  of  1878,  as  amended  in  1881,  then  there  is  no 
department  or  bureau  with  which  such  notice  can  be  filed ; 
which,  I  think,  is  not  the  meaning  of  the  amendment. 

The  -referee  refers  to  the  fact  that  the  charter  of  1873 
was  amended  by  inserting  after  the  word  "department"  the 
words  "and  the  Board  of  Education,"  as  the  charter  now 
stands,  which  he  regards  as  very  like  a  legislative  interpre- 
tation of  the  meaning  of  the  term  "  department."  But  the 
question  is  not  what  may  have  been,  the  legislative  interpre- 
tation of  the  word  "  department "  in  the  year  1873,  but  what 
the  legislature  meant  when,  in  1881,  they  added  by  amend- 
ment this  additional  provision  to  the  act  of  1877.  They  have 
by  that  amendment  declared  that  the  act  shall  apply  to  all 
contracts  under  which  work  has  been  done  and  materials 
furnished  upon  any  land,  the  title  of  which  was,  at  the  time 
of  the  making  of  the  contract  and  of  the  enactment  of  the 
amendment,  in  the  city,  for  the  performance  of  which  appro- 
priations are  made  and  raised  by  any  city.  This  intention 
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must  be  carried  out  under  the  act  as  amended ;  and  reading 
it  as  amended,  and  as  applied  to  contracts  not  made  with 
incorporated  cities,  it  must  mean  the  body  having  charge  of 
the  work,  whatever  its  name  or  title  may  be ;  or  otherwise  the 
object  of  the  act  as  amended  could  not  be  fully  carried  out, 
for  there  is  nothing  to  indicate  that  it  was  to  extend  to 
every  other  part  of  the  State  of  New  York  except  the  City 
of  New  York.  If  the  words  in  the  original  act  had  been 
"  with  the  head  of  the  department  or  bureau  of  the  city  hav- 
ing charge  of  the  work,"  there  might  have  been  more  difficulty 
in  the  construction;  but  as  the  words  are  simply  "the  head 
of  the  department  or  bureau  having  charge  of  the  work," 
the  body  having,  under  the  existing  laws,  charge  of  erecting 
school  houses,  must  be  the  department  or  bureau  within  the 
meaning  of  the  amended  act,  in  which,  or  rather,  with  the 
head  of  which,  the  notice  is  to  be  filed ;  and  that  body  in 
this  city  is  the  Board  of  Education. 

It  was  held  in  the  Court  of  Appeals  in  Hubbd  v.  Schreyer 
(15  Abb.  Pr.  N.  S.  300),  upon  a  review  of  a  judgment  of  this 
court,  "  that  the  Mechanics'  Lien  law  is  a  remedial  statute,  as 
furnishing  a  summary  remedy  for  the  recovery  of  the  claims 
provided  for ;  and  that  while  it  is  to  be  strictly  construed 
so  far  as  to  require  substantial  compliance  with  every  mate- 
rial provision  by  which  the  property  of  a  third  pers.on  may 
be  incumbered  by  the  mere  act  of  the  claimant  and  a  cloud 
put  upon  the  title,  it  is  not  to  be  so  strictly  and  hypercriti- 
cally  interpreted  as  to  deprive  creditors  of  the  benefit 
intended  to  be  conferred  ;  "  that  it  was  "  to  be  construed  in 
the  same  spirit  in  which  it  was  enacted  so  as  to  carry  out 

the  benign  intention  of  the  Legislature ; " and  that 

kk  the  framers  of  the  statute  have,  in  a  measure,  indicated 
the  spirit  with  which  they  would  have  the  statute  interpreted 
and  effect  given  to  it." 

This  is  the  spirit  in  which  this  act  of  1878,  as  amended, 
is  to  be  construed.  It  must  be  so  construed  as  to  carry  out 
the  clear  intent  of  the  amendment  of  1881,  however  incon- 
sistent it  may  appear  to  be  with  the  provisions  of  the  prior 
act.  It  is  argued  that  the  act  is  to  be  construed  as  if  it 
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were  originally  passed  in  the  form  in  which  it  is  now 
amended.  To  a  certain  extent  this  is  true;  but  where  any 
inconsistency  is  apparent,  we  are  not  to  overlook  the  fact 
that  a  subsequent  enactment  has  changed  the  form  of  the 
act,  and  where  it  is  necessary  to  give  effect  to  and  carry  out 
the  intention  of  the  amendment,  the  prior  provision  must 
give  way  ;  for  where  this  is  the  case  the  subsequent  enact- 
ment will  control  the  previous  one  in  the  prior  statute ;  for 
a  statute  is  to  be  so  construed  that  all  the  parts  may  have 
effect(  Williams  v.  Pritchard,  4  T.  R.  3). 

For  this  purpose,  words  may  be  construed  in  a  sense  dif- 
ferent from  their  ordinary  one,  where  the  act  is  to  remedy 
some  existing  mischief  and  such  construction  is  required  to 
render  the  remedy  effectual  (Lyde  v.  Barnard,  1  Mees.  & 
W.  113;  Dwarris  on  Statutes,  690,  696,  697,  699.) 

This  construction  is  to  apply  to  such  clauses  in  the  prece- 
ding act  of  1878  as  that  the  lien  is  to  be  "  upon  the  moneys 
in  the  control  of  the  said  city ;  "  to  the  words  "  contractor 
for  the  city,"  in  the  second,  "  contractor  of  the  said  city  " 
in  the  fifth,  "due  from  the  said  city  to  the  contractor"  in 
the  eighth  section  ;  and  all  provisions  of  a  like  nature  which 
were  appropriate  to  the  original  act,  the  lien  being  then 
limited  to  contracts  made  with  incorporated  cities. 

The  counsel  for  thetcit3r  insists  that  the  Board  of  Educa- 
tion had  in  good  faith  paid  over  to  Vanderbilt  the  moneys 
to.  which  only  the  lien  could  attach,  long  before  the  notices 
of  the  plaintiff  Bell  or  the  defendants  Fordyce  and  Brown 
had  been  filed. 

The  plaintiff  Bell  filed  his  notice  on  the  6th  of  July, 
1880,  and  the  defendants  Fordyce  and  Brown  on  June  14th, 
1880.  The  contract  was  for  $30,977,  and  there  had  been 
then  paid  upon  it  by  the  Board  of  Education  to  Vanderbilt 
$16,500,  and  after  the  filing  of  the  notice  three  further 
payments  were  made  to  the  amount  of  $14,477,  which  was 
the  residue  of  the  contract  price.  These  payments  were 
made  after  the  filing  of  the  notices,  and  after,  as  we  must 
assume,  the  liens  were  docketed  in  the  Comptroller's  office 
in  the  book  of  liens. 
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Counsel  for  the  plaintiff  insists,  as  I  understand  his  point, 
that  the  liens  could  not  apply  to  moneys  earned  after  June 
8th,  1880.  Liens  are  for  work  that  has  been  done  or  ma- 
terials that  have  been  furnished,  and  they  apply  to  any 
money  due  to  the  contractor  when  the  notices  are  filed  or 
which  grow  due  under  the  contract  thereafter;  and  it  is 
what  the  contractor  earns  under  his  contract,  which  is 
reached  by  the  lien  (Rodbourn  v.  The  Seneca  Lake  Grape, 
$c.  Co.,  67  N.  Y.  215). 

If  the  financial  officer  of  the  city,  after  these  notices  were 
filed  and  docketed  in  the  lien  book  in  his  office,  paid  what 
thereafter  became  due  upon  the  contract,  regardless  of  these 
liens,  the  claimants  are  not  to  lose  their  right  upon  the  fund, 
which  the  city  must  make  good,  the  lien  having  attached 
to  the  fund,  and  the  payment  of  it,  regardless  of  these  liens, 
being  wrongful.  No  loss,  however,  will  accrue  to  the  city, 
as  it  appears  by  the  finding  of  the  referee,  that  before  the 
last  three  payments  of  $14,377  were  made  to  Vanderbilt, 
he  was  required  to  give  a  bond  of  indemnity  with  sureties, 
conditioned  that  he  would  repay  this  amount  to  the  city  if 
the  lien  created  by  the  filing  of  these  notices  were  held  to 
be  valid.  The  referee's  conclusion  is  that  the  amendment 
contemplated  contracts  respecting  city  work  on  city  land 
so  long  as  the  work  was  in  charge  of  one  of  the  city  depart- 
ments or  bureaus. 

The  difficulty  in  that  construction  is  that  all  contracts 
for  city  work  were  already  provided  for  in  the  previous 
statute,  which  extended  to  all  contracts  made  with  incorpor- 
ated cities,  and  there  was  no  occasion  for  such  an  amend- 
ment. In  fact,  the  amendment  was  necessary  only  in  cases 
like  this,  where  the  contract  is  not  made  with  the  city,  but 
the  land  belongs  to  the  city,  and  the  school  house  also,  when 
put  upon  it;  where  the  city  raises  the  amount  that  is  paid 
for  erecting  it  by  tax,  and  the  Board  of  Education,  under 
existing  laws,  has  the  making  of  the  contract  and  the  pay- 
ing out  of  the  money  for  the  erection  of  the  building  by 
drawing  upon  the  Comptroller,  with  whom  the  money 
appropriated  by  the  city  for  the  purpose  is  deposited.  The 
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amendment  could  only  be  required  in  peculiar  and  excep- 
tional cases  of  this  kind,  and  was  intended,  in  my  judgment, 
to  give  the  creditor  all  the  benefit  of  the  act  of  1878  in  such 
cases. 

The  finding  of  the  referee  is,  that  the  notices  were  filed 
with  the  clerk  of  the  Board  of  Education,  which,  I  think, 
was  a  substantial  compliance  with  the  law  requiring  them 
to  be  filed  with  the  head  of  the  board.  Filing  with  the 
clerk,  who  has  charge  of  all  the  papers  and  records  of  the 
board,  is  as  near  a  compliance  with  the  statute  as  was  re- 
quired, and  there  is  nothing  in  the  objection  on  the  part  of 
the  city  that  the  clerk  is  not  the  head  of  the  board. 

The  further  finding  is,  that  they  were  filed  in  the  office 
of  the  Comptroller  of  the  City  of  New  York,  the  financial 
officer  of  the  city,  which  was  filing  them,  in  the  language  of 
the  act,  "with  the  financial  officer  of  the  cit}r." 

The  cases  cited  by  the  referee  and  relied  upon  by  the 
counsel  for  the  city  (Cheney  v.  Wolf,  2  Lans.  191,  and 
Rafter  v.  Sullivan,  13  Abb.  Pr.  262)  have,  in  my  opin- 
ion, no  application  to  the  questions  raised  in  this  case. 

In  the  case  of  the  plaintiff,  there  is  difficulty  in  the  fact 
that  the  contract  is  alleged  in  the  complaint  to  have  been 
made  by  Vanderbilt  with  the  Mayor,  Aldermen  and  Com- 
monalty of  the  City  of  New  York,  by  or  through  its  prop- 
erly constituted  and  authorized  board  ;  whereas  it  was  made 
by  him  with  the  board  of  school  trustees.  This  averment, 
however,  was  necessary  when  the  action  was  brought,  which 
was  under  the  act  of  1878  and  before  the  passage  of  the 
amendment  of  1881.  The  answer  of  the  defendants  For- 
dyce  and  Brown,  perhaps,  avoids  this  difficulty  by  averring 
the  contracts  to  have  been  with  the  proper  authorities  of 
the  City  of  New  York;  for  the  board  of  school  trustees 
might  very  well  come  under  such  a  designation. 

However,  as  the  case  was  not  decided  by  the  referee 
upon  any  question  arising  upon  the  pleadings,  but  upon  the 
ground  that  no  lien  was  or  could  be  created  by  the  notices 
filed,  and  as  an  amendment  of  the  pleadings  could  be  allowed 
in  furtherance  of  justice,  I  think  it  would  not  be  right 
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to  dispose  of  this  case  finally  upon  the  pleadings.  The 
proper  way,  in  my  judgment,  is  to  reverse  it,  for  the  rea- 
son that  the  referee  erred  in  holding  that  the  action  could 
not  be  maintained  because  the  notices  were  filed  with  the 
Board  of  Education  and  the  Comptroller,  and  when  the 
case  goes  back  for  re-trial  the  proper  amendments  can  be 
made. 

When  the  amendment  was  passed  these  actions  were 
pending  to  enforce  a  lien  for  work  done  and  materials  fur- 
nished under  such  a  contract  as  the  amendment  declared 
that  the  acts  should  apply  to. 

They  were  therefore  specifically  embraced  by  the  amend- 
ment,  and  the  Legislature  had  the  power  to  declare  that  the 
proceedings  in  these  actions  which  were  before  invalid 
should  be  valid  (People  v.  Plank  Road  Co.,  86  N.  Y.  1). 

In  my  opinion,  the  judgment  upon  the  report  of  the  ref- 
eree should  be  reversed  and  a  new  trial  ordered. 

LAKREMORE  and  BEACH,  JJ.,  concurred. 
Judgment  reversed  and  new  trial  ordered. 


GAEL  F.  W.  BUSCH   et   aZ.,   Respondents,  against   MARY 
BUSCH,  Appellant. 

(Decided  June  30th,  1884.) 

In  an  action  to  set  aside  an  agreement  in  writing  between  plaintiffs  and 
defendant,  it  appeared  that  after  the  death,  in  Germany,  of  defendant's 
husband,  intestate  and  without  children  or  other  descendants  surviving 
him,  and  leaving  personal  property  both  in  Germany  and  in  the  City  of 
New  York,  in  which  city  he  resided,  defendant  represented  to  plaintiffs, 
the  father  and  mother  of  the  deceased,  that  by  the  laws  of  New  York 
she  was  entitled  to  his  entire  estate,  which  they,  being  ignorant  of  their 
rights,  believed,  and  were  thereby  induced  to  sign  the  agreement  in 
question,  by  which  they  relinquished  all  claims  upon  the  property  of 
their  son,  and  she,  in  consideration  thereof,  agreed  to  donate  or  pay  to 
them,  out  of  the  estate,  a  certain  sum,  and  they  agreed  to  erect  a  mon- 
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Timent  on  his  grave  and  pay  the  expenses  of  his  illness  and  other  dis- 
bursements. Held,  that  the  agreement  should  be  set  aside  as  void, 
whether  defendant  did  or  did  not  know  what  the  laws  of  New  York  were 
on  the  subject  of  her  representations. 

Plaintiffs  in  their  complaint  asked  that  defendant  "be  held  to  account  and 
tb  pay"  to  the  father  "his  distributive  share  of  the  estate."  Held,  that 
the  accounting  should  be  taken  in  this  court,  it  having  jurisdiction, 
instead  of  requiring  defendant  to  account,  as  administratrix,  before  the 
Surrogate. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 
John  IT.  Bergen,  for  appellant. 
Francis  B.  Chedsey,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — The  finding  of  the 
referee  was  fully  warranted  by  the  evidence. 

The  defendant  denies  that  she  ever  made  the  representa- 
tion alleged,  or  that  she  knew  what  the  laws  of  the  state  of 
New  York  were  upon  the  subject.  The  referee  believed 
the  statement  of  the  plaintiffs,  and  there  is  nothing  in  the 
case  to  lead  us  to  question  the  correctness  of  his  conclusion. 

It  may  be,  as  the  defendant  testified,  that  she  did  not 
know  what  the  laws  of  the  state  of  New  York  were,  but 
this  would  make  no  difference.  We  cannot  assume  that  the 
representation  was  innocently  made,  after  denying  that  she 
made  any  such  representation  whatever.  But  if  we  should 
assume  that  it  was  made  under  the  supposition  that  it  was 
true,  it  would  be  equally  a  reason  for  setting  aside  the  con- 
tract, on  the  ground  of  a  mutual  mistake  (Boyd  v.  De  La 
Montagnie,  73  N.  Y.  503.) 

The  plaintiff,  Carl  F.  W.  Busch,  the  father  of  the  intes- 
tate, testified  that  the  defendant,  whom  they  assumed  to  be 
the  lawful  wife  of  their  son,  told  them — father  and  mother — 
before  they  signed  the  agreement,  that  according  to  the 
laws  of  the  state  of  New  York,  the  widow  was  the  sole  heir, 
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and  inherited  all  the  estate  of  the  husband  ;  that  the  Ger- 
man law  had  nothing  to  do  with  the  settlement  of  the 
estate,  but  all  would  be  done  in  accordance  with  the  laws 
of  New  York;  that  he  wanted  her  to  wait  a  year  before 
they  made  the  settlement,  but  she  would  not  consent,  claim- 
ing that  he  had  nothing  to  say  regarding  the  estate;  that 
he  signed  the  contract  which,  after  these  representations, 
was  prepared  at  the  request  of  himself,  his  wife,  and  the 
defendant,  because  he  supposed  the  representations  made 
b}r  her  as  to  what  were  her  rights  were  true  ;  and  because 
he  did  not  want  to  have  any  trouble,  but  desired  to  settle 
all  in  a  friendly  manner.  And  Rebecca  Busch,  the  mother, 
testified  that  the  defendant  told  her  that,  according  to  the 
laws  of  the  state  of  New  York,  the  widow  inherited  the 
entire  estate  left  by  the  husband,  and  that  in  this  case  she 
was  the  only  heir  of  the  deceased,  and  that  it  was  owing 
to  what  the  defendant  told  her  respecting  the  defendant's 
rights  that  she  signed  the  agreement  with  her  husband. 

The  agreement,  w'hich  was  drawn  by  a  '  manclator '  (a 
kind  of  attorney  or  authorized  agent)  in  Bremervorde,  in 
Hanover,  Germany, 'where  the  parents-in-law  reside  and 
where  the  defendant  then  was,  is  in  corroboration  of  the 
representation  alleged  to  have  been  made  by  her;  for  it 
begins  by  declaring  that  according  to  the  American  law,  as 
there  was  no  living  child  the  widow  was  the  sole  and 
undisputed  heir  to  all  the  property  left  by  her  deceased 
husband.  It  then  states  that,  in  consideration  of  differences 
of  opinion  between  the  widow  and  the  parents-in-law,  the 
parties  had  agreed  that  the  parents  would  relinquish,  in 
favor  of  their  daughter-in-law,  all  claims  upon  the  property 
of  their  son ;  and  that  she,  in  consideration  of  that  relin- 
quishment,  would  pay  out  of  the  inheritance  of  her  deceased 
husband,  to  them,  the  sum  of  3,000  marks,  which  as  the 
agreement  expresses,  "they  thankfully  accept;"  and  they 
on  their  part  obligate  themselves  to  erect  a  monument  over 
the  grave  of  their  deceased  son,  at  their  own  proper  cost 
and  expense,  and  to  pay  all  costs  and  expenses  incurred 
during  his  sickness,  for  doctors  and  medicines  and  all  other 
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disbursements,  out  of  their  own  means,  without  demanding 
any  restitution  therefor ;  and,  furthermore,  to  make  no 
claim  for  payments  on  behalf  of  their  deceased  son. 

The  refusal  to  wait  a  year,  upon  the  ground  that  the 
plaintiffs  had  nothing  to  say,  as  everything  belonged  to  her, 
and  her  apparent  liberality  in  allowing  them  3,000  marks 
out  of  moneys  which  the  deceased  had  placed  in  the  savings 
bank  in  Bremervorde,  the  receipt  for  which  he  liad  depos- 
ited with  his  mother,  out  of  which  8,000  marks,  the  parents 
could  pay  all  the  expenses  incurred  during  his  illness  at 
Bremervorde,  and  erect  a  tombstone  over  his  grave,  was 
well  calculated  to  mislead  people  living  in  a-  small  town  in 
Germany,  who  were,  as  they  testif}^  wholly  unacquainted 
with  the  laws  of  the  State  of  New  York,  where  their  son 
had  resided  before  he  returned  to  Bremervorde,  with  the 
defendant  as  his  wife,  and  where  he  died  twenty-three  days 
before  this  agreement  was  entered  into.  The  impression 
left  upon  my  mind  by  the  whole  evidence,  is  that  the 
arrangement  which  was  carried  out  so  soon  after  the  death 
of  the  deceased,  and  embodied  in  the  agreement,  "was  con- 
trived by  the  defendant  to  get  all  the  property  of  the 
deceased  into  her  possession,  except  what  was  necessary  to 
pay  the  debts  in  Bremervorde,  for  which  his  estate  would 
be  liable,  and  the  cost  of  a  tombstone. 

The  report  of  the  referee,  so  far  as  it  finds  that  the  agree- 
ment should  be  rescinded  and  adjudged  null  and  void, 
should  be  affirmed ;  but  I  question  the  correctness  of  the 
finding  that  the  defendant,  as  administratrix,  account  before 
the  Surrogate  of  this  county. 

An  accounting  before  the  Surrogate  is  a  summary  pro- 
ceeding created  and  regulated  by  statute,  Avhich  is  to  be 
exercised  in  the  cases  and  in  the  manner  prescribed  by  the 
statute  (Seaman  v.  Duryea^  11  N.  Y.  328).  I  doubt,  there- 
fore, our  power  to  order  that  officer  to  direct  an  accounting. 
It  may  be,  as  administrators  are  entitled  after  a  certain  time 
to  submit  their  accounts  to  the  Surrogate  for  settlement, 
that  we  might  order  the  defendant  to  do  this;  when  the 
Surrogate  could  direct  that  the  defendant  pay  to  the  plaint- 
iff Carl  F.  W.  Busch  his  share  of  the  estate. 
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But  the  plaintiffs  have  not  asked  for  an  accounting  before 
the  Surrogate.  What  the}T  have  asked  in  their  complaint, 
is  that  the  defendant  "be  held  to  account  and  to  pay  to  the 
plaintiff  Carl  F.  W.  Bnsch  his  distributive  share  of  the 
estate."  This  court  has  jurisdiction  to  order  an  account- 
ing in  the  case  of  executors,  administrators,  guardians, 
trustees,  &c.  (Christy  v.  Lilly,  2  Daly  418  ;  Bowen  v.  Irish 
Presbyterian  Church,  G.Bosw.  246 ;  Rogers  v.  King,  8  Paige 
210;  Redfield's  Practice  of  Surrogate's  Courts  355,  357; 
Willard's  Equity  Jurisprudence  560)  ;  and  the  plaintiff 
having  come  to  be  relieved  from  the  agreement  shutting  the 
father  off  from  all  claim  to  the  personal  estate  of  his  de- 
ceased son,  and  having  obtained  it,  the  accounting  should 
be  ordered  here.  This  portion  of  the  report,  therefore, 
should  be  reversed,  the  residue  affirmed  and  the  usual  order 
entered  for  an  accounting. 

LARREMORE  and  BEACH,  JJ.,  concurred. 
Judgment  accordingly. 


NICHOLAS  HENRY,  Respondent,  against  HUGO  VON  BRAN- 
DENSTEEN,  Appellant. 

(Decided  June  30th,  1884.) 

Nearly  five  years  after  entry  of  a  judgment  of  foreclosure  of  a  mortgage  of 
real  property,  but  before  a  sale  of  the  property  under  it,  the  owner  of 
the  land  placed  thereon  articles  of  machinery,  &c.,  and,  at  the  same  time 
gave  a  chattel  mortgage  of  them  to  secure  payment  by  him  of  a  sum  of 
money.  Held,  that  a  claim  of  title  to  the  articles,  as  fixtures,  founded 
upon  a  subsequent  sale  under  the  judgment  of  foreclosure,  could  not  pre- 
vail against  the  specific  lien  of  the  chattel  mortgage. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 
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Richard  M.  Bruno,  for  appellant. 
Charles  N.  Black,  for  respondent. 

LARREMORE,  J. — The  defendant  claims  the  fixtures  in 
dispute,  as  a  part  of  the  realty  of  the  premises  in  which 
they  were  placed,  and  that  they  were  included  in  the  judg- 
ment of  foreclosure  ordered  on  March  27th,  1871. 

At  that  time  the  fixtures  were  not  upon  the  premises. 
They  were  not  placed  there  until  January,  1876,  at  which 
time  a  chattel  mortgage  upon  them  was  duly  executed  to 
the  plaintiff  to  secure  the  sum  of  -$3000.  Thus  a  clear 
intention  was  expressed  to  treat  them  as  personal  property 
within  the  decision  of  Ford  v.  Oobb  (20  N.  Y.  344),  and 
not  as  a  permanent  accession  to  the  freehold,  within  the 
rulings  of  Voorhees  v.  McG-innis  (48  N.  Y.  278)  and  Crrosz 
v.  Jackson  (6  Daly  463). 

In  McRea  v.  The  Central  National  Bank  of  Troy  (66  N. 
Y.  489)  the  question  here  involved  was  elaborately  dis- 
cussed, former  adjudications  cited  and  distinguished,  and 
the  criterion  of  a  fixture  was  decided  to  rest  upon  the  union 
of  three  requisites:  1st.  Actual  annexation  to  the  realty  or 
something  appurtenant  thereto;  2d.  Application  to  the  use 
or  purpose  to  which  that  part  of  the  realty  to  which  it  is 
connected  is  appropriated  ;  3d.  The  intention  of  the  party 
making  the  annexation  to  make  a  permanent  accession  to 
the  freehold.  See,  also  The  Globe  Marble  Mills  Co.  v.. 
Quinn  (76  N.  Y.  23). 

It  needs  no  argument  to  show  that  a  claim  of  title  ia* 
1871,  when  the  fixtures  were  not  upon  the  realty,  should  nofc 
supersede  the  specific  lien  of  a  chattel  mortgage  created 
nearly  five  years  thereafter. 

The  questions  of  demaud  and  refusal  were  propecly  sub- 
mitted to  the  jury. 

The  judgment  should  be  affirmed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  J.  F.  DALY,.  J.,.  concurred. 

Judgment  and  order  affirmed,  with  costs. 
VOL.  xii.— 31 
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TERESA   H.  HICKEY,  Appellant,  against  JOHN  H.  MOR- 
RELL, Respondent. 

(Decided  June  30th,  1884.) 

A  statement  in  an  advertising  circular  by  the  proprietor  of  a  storage 
warehouse  that  the  exterior  of  his  warehouse  is  fire  proof,  is  an  expres- 
sion of  opinion,  and  not  a  representation  of  a  fact,  such  as  would  sus- 
tain an  action  for  damages  for  false  representations  in  making  such 
statement. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint. 

On  the  28th  day  of  May,  1881,  the  plaintiff  delivered  to 
tlie  defendant  a  quantity  of  personal  property  for  storage 
in  his  warehouse.  She  had  previously  received  a  circular, 
issued  by  the  defendant,  containing  these  words:  "These 
buildings  have  been  erected  at  an  immense  cost,  and  no 
expense  has  been  spared  in  supplying  light,  ventilation  and 
protection  against  the  spread  of  fire,  the  exterior  being  fire- 
proof and  the  interior  being  divided  off  by  heavy  brick 
walls,  iron  doors  and  railings,  appropriate  and  convenient 
in  every  way  for  the  various  kinds  of  articles  to  be  stored." 

The  plaintiff,  before  storing  her  property,  visited  the 
warehouse  and  was  in  a  general  way  familiar  with  its  exte- 
rior from  frequently  passing.  In  October,  1881,  a  fire  origi- 
nated in  the  stables  opposite  the  warehouse  on  East  Thirty- 
second  street.  The  conflagration  was  exceptionally  fierce, 
and  the  flames  caught  the  wooden  window  frames  of  the 
warehouse,  and  it  was  burned  with  its  contents,  including 
the  plaintiff's  property.  This  action  was  brought  to  recover 
damages  for  false  representations,  fraud  and  deceit.  The 
court  at  trial  term  dismissed  the  complaint.  From  the  judg- 
ment entered  thereon,  plaintiff  appealed. 

R.  H.  Underbill  and  'William  Fullerton,  for  appellant. 
John  M.  Soivers,  for  respondent. 
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BEACH,  J.— [After  stating  the  facts  as  above.] — The 
false  representation,  fraud  and  deceit  relied  upon  by  the 
plaintiff,  is  contained  in  the  circular,  and  it  is  apparent  must 
consist  of  the  paragraph  quoted  in  the  foregoing  recital  of 
fact.  The  learned  judge  at  trial  term  held  the  statement 
to  be  an  expression  of  opinion  and  not  a  representation  of 
fact.  The  correctness  of  this  view  must  be  first  considered, 
for  the  question  lies  at  the  threshold  of  plaintiff's  case. 
Aside  from  false  statement  of  a  fact,  the  other  additional 
findings  necessary  to  defendant's  liability  involved  matters 
proper  for  submission  to  a  jury.  These  were,  knowledge  of 
falsity  in  defendant,  his  intent  to  deceive,  and  reliance 
by  plaintiff.  But  the  only  proposition  on  this  appeal  is 
whether  or  not  the  statement  in  the  circular  of  the  "ex- 
terior being  fireproof"  is  of  a  fact  or  the  expression  of 
an  opinion.  This  point  was  properly  passed  upon  by  the 
learned  court  below  as  a  question  of  law.  In  Simar  v. 
Canaday  (53  N.  Y.  298),  the  statements  related  to  the 
value  of  lands  and  mortgages,  and  the  decision  must  be 
restricted  to  representations  upon  that  subject,  with  the 
additional  requirements  more  amply  stated  from  the  record 
in  Chrysler  v.  Canaday  (90  N.  Y.  272).  While  there  may 
be  many  cases  of  this  character  necessitating  submission  to 
a  jury,  it  by  no  means  follows  that  none  can  arise  where 
the  point  is  presented  in  a  way  to  make  the  question  one  of 
law  for  the  court.  The  case  at  bar  belongs  to  the  latter 
class. 

I  am  of  opinion  the  disposition  of  the  case  below  was 
proper.  There  is  no  difference  between  counsel  about  the 
legal  principle  governing  defendant's  liability.  The  one 
contends  the  statement  to  be  of  a  fact,  the  other  an  expres- 
sion of  opinion.  There  are  many  cases  affording  illustra- 
tion for  guidance,  and  none  more  pertinent  than  those  cited 
by  the  appellant's  counsel. 

In  Van  Epps  v.  Harrison  (5  Hill  63),  the  affirmations 
were  that  the  land  sold  was  even  and  level,  well  situated 
for  building  lots,  and  required  no  grading,  and  the  price 
paid  for  the  property  was  32,000  dollars.  In  Martin  v. 
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Jordan  (60  Me.  531),  that  a  certain  quantity  of  hay 
was  cut  from  a  farm  the  previous  season.  The  condi- 
tion of  the  surface  of  a  plot  of  ground,  and  the  price  paid 
for  it,  are  facts  and  not  opinion.  They  may  be  verified  or 
disproved.  The  same  is  true  of  the  product  of  a  farm,  in 
any  given  season,  while  what  it  may  produce  in  the  future 
would  be  an  opinion.  These  are  affirmations  of  facts. 
Representations  held  to  be  opinions,  imposing  no  liability, 
are  found  in  Jendevine  v.  Slade  (2  Espinasse  572  n.) ;  Tay- 
lor v.  Bullin  (5  Exch.  779) ;  Gordon  v.  Butler  (105  U.  S. 
553) ;  Holbrook  v.  Connar  (60  Me.  578)  ;  and  Kernoble  v. 
Hunt  (4  Black,  57). 

The  statement  that  the  exterior  of  the  building  was  fire- 
proof gave  no  more  than  the  defendant's  judgment,  and 
there  is  no  proof  from  which  to  infer  that  he  did  not  so 
believe,  and  knew  it  to  be  false.  To  prove  it  false  was  im- 
possible. No  one  could  know  it  was  fireproof  until  trial 
was  made,  and  consequently  an  assertion  to  that  effect 
could  be  no  more  than  the  expression  of  an  opinion. 

If  an  affirmation  is  subject  to  verification  or  disproval,  it 
states  a  fact.  If  not,  and  effort  to  verify  or  disprove  results 
in  opinion,  the  original  statement  is  of  that  character.  Had 
the  plaintiff  investigated  the  laudatory  recommendation  of 
the  circular,  all  possible  for  her  to  secure  would  have  been, 
not  the  truth  or  falsity  of  a  fact,  but  her  own  and  others' 
opinion  upon  the  exterior  being  fireproof. 

The  absence  of  iron  shutters  from  the  windows  does  not 
affect  the  position,  because  it  does  not  appear  in  the  case 
that  their  presence  would  have  saved  the  building  or  ren- 
dered its  exterior  fireproof.  The  chief  of  the  fire  depart- 
ment, one  of  plaintiffs  witnesses,  gave  an  opinion  directly 
the  reverse. 

The  judgment  should  be  affirmed,  with  costs  and  dis- 
bursements. 

CHARLES  P.  DALY,  Ch.  J.,  and  LARREMORE,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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JANE   MARIA   LEONARD,   et  «£.,   Respondents,   against 
SOPHIE  KINGSLAND,  Appellant. 

(Decided  June  30th,  1884.) 

A  will  contained,  after  devises  to  three  of  the  testator's  children  for  their 
natural  lives  only  and  at  their  deaths  to  their  children  or  others  named, 
a  residuary  devise  to  a  son,  the  only  other  child,  "  and  to  his  heirs,"  but 
in  case  he  should  die  without  lawful  issue,  to  testator's  remaining  chil- 
dren. Held,  that  the  contingency  of  the  death  of  the  devisee  contem- 
plated in  such  last  devise  was  his  death  during  the  lifetime  of  the  testator; 
and  that,  he  having  survived  the  testator,  the  residuary  estate  vested  in 
him  absolutely. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
decision  of  a  judge  at  a  trial  without  a  jury. 

The  action  was  brought  to  set  aside  certain  deeds  by 
which  the  property  known  as  No.  40  Stu}^vesant  Street  in 
the  City  of  New  York  was  conveyed  to  the  defendant 
Sophie  Kingsland. 

Daniel  Kingslaud  (who  is  designated  in  the  following 
opinion  as  "Daniel  Kiugsland  the  elder")  at  his  death  left 
surviving  him  four  children,  the  3^oungest  of  whom  was  a 
son  bearing  the  same  name  (who  is  designated  in  the  follow- 
ing opinion  as  "Daniel  Kingsland  the  younger").  His  will, 
after  gifts  to  the  three  elder  chjldren  during  their  natural 
lives,  and  at  their  death  to  their  children,  if  any,  and,  if 
none,  to  other  persons  designated,  and  after  other  disposi- 
tions of  portions  of  his  property,  contained  the  following 
provision :  "  All  the  rest,  residue  and  remainder  of  my  estate, 
both  real  and  personal,  I  give,  devise  and  bequeath  unto  my 
son  Daniel  Kingsland  and  to  his  heirs,  but  in  case  my  son 
Daniel  should  die  without  lawful  issue,  I  give  and  bequeath 
it  to  my  remaining  children,  share  and  share  alike."  Out 
of  moneys  derived  from  the  residuary  estate  so  devised  and 
bequeathed  to  him,  Daniel  Kingsland  the  younger  erected 
a  dwelling-house  and  made  other  improvements  upon  the  lot 
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No.  40  Stuyvesant  Street,  which  he  had  previous]}'  pur- 
chased ;  and  subsequently  conveyed  the  property  through  a 
third  person  to  his  wife,  the  defendant  Sophie  Kingsland. 
He  afterward  died,  leaving  surviving  him  said  defendant, 
his  widow,  but  no  child  or  descendant  of  any  child;  and  by 
his  will,  gave,  devised  and  bequeathed  his  residuary  estate 
to  the  persons  who,  by  the  will  of  his  father,  were  entitled 
upon  his  death  without  lawful  issue  to  the  estate  thereby 
given  to  him,  reciting  that  his  said  residuary  estate  was,  in 
his  opinion,  fully  equal  in  value  to  the  estate  received  by 
him  under  the  will  of  his  father.  Thereafter  two  other 
children  of  Daniel  Kingsland  the  elder  who  were  still  living 
and  the  children  of  the  third  who  had  deceased,  brought 
this  action  to  set  aside  the  deeds  by  which  the  property  No. 
40  Stuyvesant  Street  had  been  transferred  from  Daniel 
Kingsland  the  younger  to  the  defendant,  and  for  other 
relief,  claiming  the  property  as  a  substituted  security  for 
such  portion  of  the  residuary  estate  of  Daniel  Kingsland 
the  elder,  as  was  required  to  purchase  the  lot  and  erect  the 
dwelling-house,  and  claiming  that  the  property  belonged  to 
the  plaintiffs  as  part  of  such  residuary  estate. 

Upon  trial  at  an  equity  term,  the  judge  found  in  favor  of 
plaintiffs,  and  judgment  for  plaintiffs  was  entered  upon  his 
decision.  From  the  judgment  the  defendant  appealed. 

Charles  E.  Miller,  for  appellant. — Daniel  Kingsland  the 
younger,  having  survived  his  father,  took  an  estate  in  fee. 
The  provision  in  his  father's  will  in  case  of  his  death 
without  issue  refers  only  to  the  case  of  his  death  before  the 
death  of  his  father.  This  is  manifest  from  a  comparison  of 
this  provision  with  those  made  by  testator  for  the  benefit  of 
his  three  other  children. 

In  every  one  of  these  cases  the  testator  gives  the  property 
to  them  respectively  "  for  and  during  his  (or  her)  natural 
life ; "  and  upon  their  decease  he  gives  the  property  to  their 
children. 

Neither  of  these  provisions  does  he  make  with  regard  to 
Daniel's  share.  He  gives  it  to  him  and  his  heirs,  not  to 
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hold  during  his  natural  life,  but  in  fee.  If  Daniel  died 
during  his  father's  life,  his  heirs,  to  wit,  his  issue,  would 
take,  and  if  no  issue,  his  remaining  brothers  and  sisters 
would  take  ;  but  if  he  survived  his  father,  the  estate  vested 
in  fee  in  him. 

The  father  clearly  understood  the  language  he  was  using, 
and  in  every  case  where  he  intended  the  estate  after  his 
death  to  terminate  on  the  death  of  the  lirst  taker,  he  used 
the  above  words,  "during  his  natural  life."  But  with  Dan- 
iel's share  he  made  the  distinction  above  stated. 

Independently  of  the  foregoing  considerations  it  is  well 
settled  that  the  language  of  the  will  in  the  absence  of  any 
other  controlling  provision  of  the  will  showing  a  contrary 
intention  according  to  the  recognized  rule  of  construction 
applicable  to  wills,  refers  to  a  death  in  the  lifetime  of  the 
testator. 

And  such  is  emphatically  the  rule  when  a  devise  is  in  fee 
with  a  gift  over  in  case  of  death  (Clayton  v.  Lowe,  5  Barn. 
&  Aid.  636 ;  Rogers  v.  Rogers,  7  Week.  Rep'r  541 ;  Hum- 
phreys v.  Hoiues,  1  Russ.  &  My.  639 ;  Rheeder  v.  Owen,  3 
Brown  Ch.  Gas.  240  ;  Yarley  v.  Winn,  2  Kay  &  J.  700  ; 
Gee  v.  Mayor  of  Manchester,  17  Q.  B.  737  ;  Faharay  v.  Hoi* 
singer,  65  Pa.  St.  388;  Caldwell  v.  Skilton,  13  Pa.  St.  152  ; 
Riddle's  Estate,  28  Pa.  St.  59 ;  Schoonmaker  v.  Stockton,  37 
Pa.  St.  461;  Shutt  v.  Rambo,  57  Pa.  St.  151;  Gibson  v. 
Walker,  20  N.  Y.  476 ;  Downing  v.  Marshall,  23  N.  Y.  366 ;. 
Ware  v.  Watson,  1  De  Gex,  Mac  N.  &  G.  248 ;  Converse  v. 
Kellogg,  7  Barb.  590 ;  Livingston  v.  Greene,  52  N.  Y.  118- 
124;  Loughlin  v.  Mahon,  17  Hun  215;  Kelly  v.  Kelly,  61 
N.  Y.  47 ;  Embury  v.  Sheldon,  68  N.  Y.  227). 

Nicholas  Quackenloss,  for  Jane  M.  Leonard,  respondent. 
— The  defendant's  exceptions  are  not  well  taken.  The  evi- 
dence objected  to  was  all  competent  as  part  of  the  res gestce. 

The  four  plaintiffs,  children  of  the  son  of  Daniel  Kings- 
'land  the  elder,  Thorn  S.  Kingsland,  who  died  June  12th, 
1859,  have  no  interest  whatever  in  the  residuary  estate,  and 
the  complaint,  as  regards  them,  should  have  been  dismissed 
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on  the  motion  of  defendant's  counsel.  The  will  of  Daniel 
Kingsland  the  elder  created  a  contingent  remainder  in  favor 
of  such  of  his  children  as  should  remain  at  the  decease  of 
Daniel  Kingsland  the  younger,  provided  the  latter  died 
without  a  child  living  at  the  time  of  his  death,  which  said 
estate  would  vest  in  and  belong  to  the  remaining  children 
of  said  Daniel  Kingsland  the  elder,  on  the  happening  of 
said  contingency.  The  persons  intended  by  the  will  of 
Daniel  Kingsland  the  elder  as  his  "  remaining  children  " 
who  were  to  take  in  the  event  of  Daniel  Kingsland  the 
younger  dying  without  a  child  or  children,  were  such  child- 
ren of  Daniel  Kingsland  the  elder  only  as  were  living  at  the 
time  of  the  death  of  Daniel  Kingsland  the  younger  without 
a  child  or  children.  There  is  nothing  in  the  will  of  Daniel 
Kingsland  the  elder  to  indicate  that  in  any  part  of  the  will 
lie  used  the  words  "my  children,"  to  include  his  grand- 
children ;  but  on  the  contrary,  in  every  clause  he  uses  the 
words,  "my  children"  to  designate  and  include  his  own 
children,  and  only  his  own  children. 

The  word  "children,"  in  its  primary  and  ordinary  sense, 
means  the  immediate  legitimate  descendants  of  the  person 
named.  And  where  there  is  nothing  to  show  that  the  tes- 
tator intended  to  use  it  in  a  different  sense,  it  will  not  be 
held  to  include  grandchildren  or  more  remote  descendants 
(Cramer  v.  Pickney,  3  Barb.  Ch.  466,  475;  Wylie  v.  Lock- 
wood,  86  N.  Y.  291,  opinion  by  DANFORTH,  J.,  pp.  297,  298). 

Valentine  Marsh,  for  Hannah  C.  Schuyler  et  al.,  respond- 
ents.— No  harm  was  suffered  by  defendant  by  the  manner 
of  introducing  plaintiff's  evidence,  and  in  equitable  actions 
exceptions  to  evidence  are  not  regarded  if  the  court  is  of 
opinion  that  no  injustice  has  been  done  by  the  course  com- 
plained of  (14  Abb.  N.  S.  284;  15  Abb.  N.  S.  300;  King  v. 
W holey,  59  Barb.  71 ;  Church  v.  Kidd,  3  Hun  254 ;  Milli- 
ner v.  Luce,  Id.  496  ;  Consolidated  Fruit  Jar  Co.  v.  Mason, 
1  Daly  64). 

The  finding  of  a  judge,  like  the  verdict  of  a  jury,  is  con- 
clusive on  the  controverted  question  of  fact.  If  there  is 
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evidence  to  support  the  finding,  the  appellate  court  will  not 
interfere  with  it.  On  the  issue  of  the  actual  use  of  the 
funds  of  or  derived  from  the  residuary  estate  of  Daniel 
Kingsland  the  elder  by  Daniel  Kingsland  the  younger  to 
build  the  house  and  improve  the  lot  No.  40  Stuyvesant 
Street,  the  evidence  of  the  plaintiff  is  conclusive  in  the 
absence  of  any  testimony  controverting  the  same  (Ball  v. 
Loomis,  29  N.  Y.  412  ;  Durant  v.  Einstein,  4  Robt.  423 : 
Loeschigk  v.  Peck,  3  Robt.  331 ;  Marsh  v.  Palmer,  1  Swee- 
ney 523 ;  Searss  v.  Copley,  10  N.  Y.  93 ;  Whiteman  v. 
Mayor,  10  Week.  Dig.  119 ;  American  Corrugated  Iron  Co. 
v.  Eisner,  39  N.  Y.  Super.  Ct.  [7  Jones  &  S.]  200 ;  Mer- 
chant v.  Belding,  49  How.  Pr.  344 ;  Fislce  Pavement  Co.  v. 
Evans,  60  N.  Y.  640 ;  Justice  v.  Lang,  63  N.  Y.  633). 

The  transfer  to  defendant  was  made  without  considera- 
tion, and  she  did  not  take  it,  therefore,  as  a  purchaser  in 
good  faith  for  a  valuable  consideration  (2  Story  Eq.  Juris- 
prudence §§  1258,  1264). 

Upon  the  death  of  Daniel  Kingsland  the  younger,  with- 
out issue,  the  residuary  estate  of  Daniel  Kingsland  the  elder 
vested  in  the  plaintiffs.  The  plaintiffs  who  are  children  of 
Thorn  S.  Kingsland,  deceased,  son  of  Daniel  Kingsland,  the 
elder,  took  in  right  of  their  father,  and  the  other  plaintiffs 
in  their  own  right. 

The  words  "remaining  children"  used  in  the  will  of 
Daniel  Kingsland  the  elder  are  not  to  be  construed  to 
exclude  the  children  of  Thorn  S.  Kingsland.  While  a 
devise  to  children  will  not  ordinarily  be  held  to  include 
grandchildren  when  understood  in  its  primary  sense,  yet,  if 
a  different  intention  be  clearly  expressed,  or  may  be  fairly 
inferred  from  the  instrument  taken  as  a  whole,  a  devise  to 
children  may  include  grandchildren  (Scott  v.  G-uernsey, 
48  N.  Y.  106-121 ;  Low  v.  Harmony,  72  N.  Y.  408-414 ; 
Palmer  v.  Howe,  84  N.  Y.  516;  Phillips  v.  Davies,  92 
N.  Y.  199). 

The  provisions  of  the  will  of  Daniel  Kingsland  the  elder 
show  that  the  words  "  remaining  children  "  were  used  in 
the  sense  of  "children  other  than  Daniel  Kingsland  the 
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younger."  The  grandchildren  are  even  mentioned,  and  a 
provision  made  for  them,  showing  no  manifest  intention  to 
ignore  them  in  the  distribution  of  the  estate  (Prowitt  v. 
Rodman,  37  N.  Y.  42. 

The  plaintiffs,  as  children  of  Thorn  S.  Kingsland,  suc- 
ceeded to- the  interest  of  their  father,  who  was  alive  when 
his  father  died,  and  had  an  interest  in  the  residuary  estate, 
expectant,  but  yet  discernible,  devisable  and  alienable 
(1  R.  S.  725-773). 

The  word  "  remaining "  must  be  held  to  relate  back  to 
the  time  of  the  original  testator's  death  (Buschnell  v.  Car- 
penter, 92  N.  Y.  270). 

The  estate,  on  the  happening  of  the  contingency — the 
death  of  Daniel  Kingsland  the  younger,  without  issue — 
vested  absolutely  in  the  plaintiffs  (Moore  v.  Lyon,  25  Wend. 
119 ;  Kelly  v.  Kelly,  61  N.  Y.  47 ;  Lucera  v.  Lucera,  L.  R. 
7  Ch.  D.  255;  Eyre  v.  Marsden,  4  Mylne  &  C.  231,  239  ;  3  R. 
S.  5th  Ed.  12  §  22).  Upon  the  death  of  Thorn  S.  Kings- 
land  his  interest  passed  to  his  children  (Fearne  on  Remain- 
ders 3d  Am.  ed.  364,  552-553;  1  R,  S.  725  §  35;  Id.  773 
§  2;  Cutting  v.  Cutting,  86  N.  Y.  552,  545). 

CHARLES  P.  DALY,  Chief  Justice. — The  contingency  re- 
ferred to  in  the  will  of  Daniel  Kingsland  the  elder — the 
death  of  Daniel  Kingsland  the  younger — meant  his  death 
during  the  lifetime  of  the  testator,  and  as  he  survived  the 
testator,  the  contingency  provided  for  never  happened,  and 
the  residuary  estate  vested  in  him  absolutely. 

When  a  devise  or  bequest  is  made  to  a  person,  with  a 
remainder  over  in  case  of  his  death,  it  is  the  general  rule  of 
construction  that  what  is  meant  is  his  death  during  the  life 
time  of  the  testator.  The  testator  having  in  contemplation 
the  disposition  to  be  made  of  his  property  at  the  time  of 
his  death,  it  is  assumed,  in  the  absence  of  anything  in  the 
will  to  the  contrary,  to  have  been  his  intention  to  make 
provision  for  a  contingency  that  might  happen  between  the 
time  of  making  the  will  and  that  event.  Where,  therefore, 
a  remainder  over  is  provided  for  in  case  of  the  death  of  a 
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devisee  or  legatee,  the  will  is,  as  I  have  said,  construed  to 
mean  his  death  during  the  lifetime  of  the  testator,  unless 
there  are  controlling  provisions  in  it,  or  from  the  whole 
tenor  of  the  will  it  is  evident  that  the  intention  was  other- 
wise (Livingston  v.  G-reen,  52  N.  Y.  124 ;  Cambridge  v. 
Rons,  8  Vesey  21 ;  Emory  v.  Sheldon,  68  N.  Y.  233 ;  Kelly 
v.  Kelly,  61  N.  Y.  50 ;  Moore  v.  Lyons,  25  Wend.  119 ;  Low- 
field  v.  Stoneham,  2  Strange  1261 ;  Rose  v.  Hill,  2  Burr. 
881 ;  Schoonmdker  v.  Stockton,  37  Pa.  St.  461 ;  Hinokley  v. 
Simons,  4  Vesey  160 ;  Trotter  v.  Williams,  Prec.  Ch.  78 ; 
2  Eq.  Gas.  Abr.  344,  pi.  2 ;  2  Jarman  on  Wills  2d  Am.  ed. 
c.  49,  pp.  468,  469,  500 ;  1  Roper  on  Legacies  2d  Am.  ed. 
pp.  607,  608). 

The  reason  of  this  rule  is  in  part  as  above  stated,  but  in 
addition  to  this,  the  law  will  never  construe  a  remainder  to 
be  contingent,  when  the  estate  can  be  taken  to  be  vested, 
the  policy  of  the  law  being  to  construe  estates  as  vested 
instead  of  contingent  when  there  is  any  doubt  (Moore  v. 
Lyons,  25  Wend.  126,  152). 

Slight  circumstances  may  suffice  to  show  the  intention, 
as  in  Douglas  v.  Chalmers  (2  Vesey  Jr.  50),  in  which  so 
slight  a  circumstance  as  the  bequest  of  the  testatrix's  finest 
diamond  ring,  in  the  codicil  of  the  will,  was  regarded  as 
inconsistent  with  the  supposition  of  the  legatee's  taking  the 
whole  interest  in  the  residue,  whilst  if  she  took  it  for  life 
only  it  was  very  natural. 

The  construction  which  makes  the  words  "  in  case  of 
death,"  &c.,  provide  against  the  event  of  the  legatee's 
death  in  the  lifetime  of  the  testator,  applies  only  where  the 
prior  gift  is  absolute  and  unrestricted,  and  not  where  the 
legatee  takes  a  life  interest  only,  for  in  the  latter  case  it  is 
assumed  that  the  death  referred  to  is  the  death  that  puts  an 
end  to  the  life  estate ;  or,  to  express  it  differently,  this  con- 
struction applies  only  where  the  legacy  is  immediate,  but 
made  defeasible  on  the  death  of  the  legatee  (1  Roper  on 
Legacies  607 ;  2  Jarman  on  Wills  666 ;  and  cases  cited  in 
both  works).  There  are  a  few  cases,  says  Jarman,  of  imme- 
diate bequests  in  which  the  words  under  consideration  have 


J92  COURT  OF  COMMON  PLEAS. 

Leonard  t.  Kingsland. 

been  construed  to  refer  to  death  at  any  time,  and  not  to  the 
contingent  event  of  death  in  the  lifetime  of  the  testator; 
but  in  each,  he  says,  there  seems  to  have  been  some  circum- 
stances evincing  an  intention  to  use  the  words  in  that  rather 
than  in  the  ordinary  sense  (2  Jarman  on  Wills  660). 

In  this  case  there  are  none.  The  prior  devise  to  Daniel 
Kingsland  the  younger  is  immediate.  It  is  to  him  and 
"  to  his  heirs,"  but  defeasible  upon  his  death.  This  is  not 
only  the  case,  but  the  property  left  to  the  remaining  three 
children  of  the  testator  is  left  to  them  for  their  natural 
lives  only,  and  at  their  deaths  to  their  childre.n,  if  they 
have  any,  and  if  not,  to  other  persons  who  are  designated. 
There  is,  therefore,  in  this  will,  an  immediate  and  absolute 
devise  to  Daniel,  defeasible  onty  as  has  been  stated,  and 
separate  life  estates  in  each  of  the  testator's  other  children 
— a  distinction  that  is  very  material  in  the  construction  of 
the  will  as  tending  to  show  that  if  it  had  not  been  his 
intention  that  Daniel,  if  he  survived  him,  should  have  the 
residuary  estate  absolutely,  he  would  have  so  expressed  it, 
and  given  him,  like  the  other  children,  a  life  estate  only. 
The  will,  moreover,  in  the  apt  use  that  is  made  in  it  of  tech- 
nical terms,  and  the  general  structure  of  it,  denotes  that  it 
was  prepared  by  a  professional  person,  who,  it  may  reason- 
ably be  assumed,  was  acquainted  with  the  rule,  as  it  is  well 
established,  that  where  the  contingency  of  the  death  of  a 
legatee  is  provided  for,  the  construction  of  the  law  is  his 
death  during  the  lifetime  of  the  testator,  unless  there  are 
provisions  denoting  the  contrary ;  and  this  is  a  circumstance 
entitled  to  weight  where  no  provisions  have  been  inserted 
expressing  a  contrary  intention  (Moore,  v.  Lyons,  25  Wend. 
119). 

In  one  of  the  earliest  cases  in  which  this  question  arose 
(Lowfield  v.  Storeham,  2  Strange  1261),  the  devise  was  "  to 
my  loving  brother ;  and  in  case  of  his  death,  to  his  wife ; " 
and  it  appearing  that  the  brother  survived  the  testator,  it 
was  held  that  the  legacy  vested  in  him  at  once  on  the  death 
of  the  testator. 

And  in  one  of  the  most  recent  cases  (Emory  v.  Sheldon, 
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68  N.  Y.  227),  the  rule  was  applied  under  circumstances 
not  unlike  the  case  now  before  us. 

In  that  case  there  was  a  life  estate  during  the  lifetime  of 
the  wife,  and  afterwards  during  the  lifetime  of  a  son.  upon 
whose  death  the  trust  created  ceased,  and  by  the  will  the 
residue  and  remainder  of  the  estate  was  left  to  three  other 
children  in  equal  parts,  but  in  the  event  of  any  one  of 
them  dying,  leaving  lawful  issue  surviving,  the  issue  was 
to  take  the  share  which  the  parent  would  have  taken  if  liv- 
ing ;  and  should  no  lawful  issue  survive,  the  share  of  the 
one  dying  went  to  others  who  were  designated.  One  of 
these  three  persons  was  Daniel  Emorj7.  He  did  not  take 
directly,  like  Daniel  Kingsland  the  younger,  but  took  a  pro- 
portional part  of  the  residuary  estate  after  the  trust  estate 
ceased.  He  survived  the  testator  and  had  a  child  born 
after  the  testator's  death.  The  question  was  raised  whether 
the  death  referred  to  in  the  will  meant  a  death  before  or 
after  that  of  the  testator;  and  there  being  no  controlling 
provision  showing  a  contrary  intention,  it  was  held  that  the 
will,  according  to  the  recognized  construction  applicable  to 
wills,  referred  to  a  death  happening  in  the  lifetime  of  the 
testator;  and  as  Daniel  Emory  survived  the  testator,  that 
he  took,  upon  the  death  of  the  latter,  an  absolute,  indefeas- 
ible estate  in  remainder  expectant  on  the  final  termination 
of  the  trust  term. 

In  the  application  of  this  rule  I  can  see  no  substantial 
difference  between  that  and  the  present  case.  There  the 
devise  was  to  Daniel  Emory,  or,  in  the  event  of  his  death, 
to  his  lawful  issue,  &c.  Here  it  was  to  Daniel  Kingsland 
the  younger  "  and  to  his  heirs ; "  but  if  he  died  without 
issue,  then  to  the  testator's  remaining  children  ;  and  if,  in 
the  former  case,  the  remainder  vested  absolutely  in  Daniel 
Emoiy,  on  the  death  of  the  testator,  an  estate  in  fee  must 
also  have  vested  absolutely  in  Daniel  Kingsland  the  younger, 
on  the  death  of  his  father. 

This  being  the  construction  of  the  will,  and  the  residuary 
estate  having  passed,  upon  the  death  of  the  testator,  to 
Daniel  Kingsland  the  younger,  in  fee,  the  plaintiffs  take 
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under  his  will,  and  not  under  that  of  Daniel  Kingsland  the 
elder,  and  have  no  cause  of  action,  the  property  40  Stuyve- 
sant  Street  having  been  transferred  by  Daniel  Kingsland 
the  younger,  in  his  lifetime,  to  his  wife,  the  defendant. 

The  judgment  of  the  Special  Term  therefore  should  be 
reversed. 

LARREMORE  and  BEACH,  JJ.,  concurred. 
Judgment  reversed. 


THE  MAYOR,  ALDERMEN  AND  COMMONALTY  OF  THE 
CITY  OF  NEW  YORK,  Respondents,  against  SAMUEL 
BUEL,  JR.,  Appellant. 

(Decided  June  30th,  1884.) 

The  act  of  1822,  relative  to  intelligence  offices  in  the  City  of  New  York 
(L.  1822  c.  15  p.  12),  which  authorized  the  Common  Council  of  that  city 
to  pass  ordinances  for  licensing  intelligence  offices  and  to  fix  the  license 
fees,  was  not  superseded  or  repealed  by  the  Consolidation  Act  of  1882 ; 
the  provisions  of  the  latter  act  in  respect  of  the  keepers  of  intelligence 
offices  being  merely  cumulative  of  the  pre-existing  law. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Third  Judicial  District. 

The  action  was  brought  to  recover  a  penalty  imposed 
by  an  ordinance  of  the  Common  Council  of  the  City  of  New 
York  for  keeping  an  intelligence  office  in  that  city  without 
a  license.  Judgment  for  plaintiffs  was  rendered  by  the 
justice  of  the  District  Court,  from  which  defendant  ap- 
pealed to  this  court. 

Louis  C.  Waehner,  for  appellant. 

William  A.  Boyd,  Corporation  Attorney,  for  respondents. 
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CHAELES  P.  DALY,  Chief  Justice.— The  act  of  1822  (L. 
1822  p.  12)  declares  that  the  Common 'Council  "shall  have 
full  power  and  authority  to  make  and  pass  such  by-laws  and 
ordinances  as  they  shall,  from  time  to  time,  deem  necessary 
and  proper  for  the  regulation  of  intelligence  offices  in  the 
City  of  New  York,  or  to  prohibit  the  keeping  of  such  offices, 
and  for  requiring  that  no  person  shall  keep  any  such  office 
without  first  obtaining  a  license  for  that  purpose  from  the 
Mayor  of  said  city,  and  paying  therefor  such  sum  of  money 
as  the  said  Common  Council  may  require  ;  "  and  the  Com- 
mon Council  have,  by  ordinance,  fixed  that  sum  at  $25, 
and  $12.50  for  every  annual  renewal  of  the  license.  This 
act  has  not  been  superseded  or  repealed  by  the  act  of  1882, 
consolidating  into  one  act  the  special  and  local  laws  affect- 
ing public  interests  in  the  City  of  New  York.  It  does  not 
follow,  because,  by  the  act  of  1882,  the  local  laws  of  the 
City  of  New  York  have  been  consolidated  into  one  act,  that 
a  prior  local  law  has  been  repealed.  It  must  be  repealed 
expressly,  or  by  necessary  implication. 

Indeed,  it  has  been  said  by  Dwarris  that  the  leaning  of 
the  court  is  so  strongly  against  repealing  the  positive  pro- 
vision of  a  former  statute  by  construction  as  almost  to 
establish  the  rule  of  no  repeal  by  implication  (Dwarris  on 
Statutes,  673,  674)  ;  and  it  is  only  where  the  provisions  of 
the  subsequent  act  are  so  contrary  to  or  incompatible  with 
the  former  that  it  will  amount  to  a  repeal  of  it ;  or  where 
the  whole  construction  of  the  subsequent  act  shows  that  it 
was  intended  to  supersede  it  (Norris  v.  Crocker,  13  How. 
[U.  S.]  429 ;  Potter  on  Statutes,  155  to  161  and  cases  there 
collected)  ;  which  is  not  the  case  here. 

I  do  not  find  in  the  language  quoted  from  the  report  of 
the  commissioners  who  framed  the  consolidated  act  any- 
thing to  warrant  the  assumption  of  the  appellant  that  the 
commissioners  intended  to  repeal  the  act  of  1822.  But 
even  if  they  had  expressed  that  such  was  their  intention,  it 
would  not  be  enough;  the  repeal  must  be  in  the  subsequent 
statute  itself,  either  expressly  or  by  necessary  implication. 

All  that  has  been  done  in  the  consolidated  act  in  respect 
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to  the  keepers  of  intelligence  offices  is  that  they  are  classi- 
fied amongst  those  in  relation  to  whom  ordinances  requiring 
them  to  be  licensed  may  be  passed  by  the  Common  Council ; 
and  in  this  respect  the  consolidated  act  is  merely  cumula- 
tive of  the  pre-existing  law  in  1822,  and  does  not  in  any 
way  repeal  the  provision  in  the  act  of  1822  that  the  persons 
obtaining  the  license  should  pay  therefor  such  sum  of 
money  as  the  Common  Council  may  require.  The  Com- 
mon Council  therefore  had  authority  to  enact  the  ordinance 
that  keepers  of  intelligence  offices  should  pay  for  licenses 
the  sums  before  named,  and  that  if  any  one  kept  an  intelli- 
gence office  without  having  procured  a  license  he  should  be 
subject  to  a  penalty  of  $50  for  each  offense. 

The  appellant  insists  that  the  judgment  should  be  reversed 
because  neither  the  Legislature  nor  the  Common  Council 
have  defined  what  an  intelligence  office  means ;  the  simple 
answer  to  which  is  that  it  was  unnecessary,  as  the  term  has 
a  well  known  meaning,  not  only  in  this  city  and  this  state, 
but  throughout  the  United  States.  It  is  sufficient  to  quote 
the  definition  of  it  by  Webster,  who  says  "An  intelligence 
office  is  an  office  or  place  where  information  may  be 
obtained,  particularly  respecting  servants  to  be  hired." 

The  action  was  maintainable,  and  the  judgment  for  the 
penalty  should  be  affirmed. 

LARREMORE,  J.,  concurred. 
Judgment  affirmed. 


THE  MAYOR,  ALDERMEN  AND  COMMONALTY  OP  THE 
CITY  OF  NEW  YORK,  Appellants,  against  GUSTAVUS 
MILLER,  Respondent. 

(Decided  June  30th,  1884.) 

Under  the  provision  of  the  New  York  City  Consolidation  Act  of  1882  (L. 
1882  c.  410  §  456),  that  certain  explosive  and  combustible  things  shall  not 
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be  manufactured,  stored,  or  kept  upon  sale  in  the  city,  except  at  such 
places,  in  such  manner  and  in  such  quantities  as  shall  be  determined  by 
the  Board  of  Fire  Commissioners,  in  the  exercise  of  their  discretion,  under 
a  permit  by  them  granted  therefor,  that  board  may,  by  its  regulations 
fixing  the  place,  manner  and  quantities  in  which  such  an  article  shall  be 
kept  upon  sale,  require,  upon  the  issue  of  a  permit  therefor,  the  pay- 
ment, as  a  license  fee,  of  a  reasonable  sum  for  defraying  the  expense 
attending  the  issuing  and  recording  of  the  license. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Third  Judicial  District. 

The  action  was  brought  to  recover  a  penalty  imposed  by 
the  New  York  City  Consolidation  Act  of  1882  for  keeping 
ether  on  sale  in  that  city  without  a  permit.  Judgment  for 
defendant  was  rendered  by  the  justice  of  the  District  Court, 
from  which  plaintiffs  appealed  to  this  court. 

Wm.  L.  Findley,  for  appellants. 
Wehle  $  Jordan,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — It  was  held,  in  the 
case  of  Welsh  v.  Hotclikiss  (39  Conn.  140),  that  whenever 
a  municipal  corporation  is  authorized  to  make  laws  relative 
to  a  given  subject  and  to  require  of  those  who  desire  to  do 
any  act  or  transact  any  business  pertaining  thereto  to  obtain 
a  license  therefor,  the  reasonable  cost  of  granting  such 
licenses  may  be  properly  charged  to  the  persons  procuring 
them,  although  the  power  to  do  so  is  not  expressly  given  by 
the  legislature. 

In  that  case,  the  ordinance  of  the  City  of  New  Haven 
required  a  fee  of  fifty  cents  for  the  license  granted,  and  the 
court  held  that  this  was  in  no  sense  a  tax,  but  a  reasonable 
sum  collected  of  the  party  for  the  purpose  of  defraying,  in 
part,  the  necessary  expenses  attending  the  issuing  and 
recording  of  the  license.  And  in  The  People  v.  Mulholland 
(82  N.  Y.  324),  the  City  of  Syracuse  passed  an  ordinance 
prohibiting  any  one  from  peddling  milk  in  that  city  without 
a  license,  and  required  for  every  vehicle  used  for  that  pur- 
VOL.  xii.— 32 
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pose  a  license  to  be  taken  out,  for  which  a  sum  was  to  be 
charged,  not  less  than  $5  nor  more  than  $10,  for  every 
vehicle  so  used.  It  was  insisted  in  that  case,  as  it  is  in  the 
present  case,  that  this  was  imposing  a  tax  for  revenue, 
which  the  corporation  had  no  authority  to  do ;  but  the 
court  held  that  it  was  not;  that  the  object  of  the  ordinance 
was  the  health  and  comfort  of  the  citizens,  by  securing  for 
them  a  supply  of  pure  and  wholesome  milk,  and  that  the 
license  and  the  fee  therefor  was  "  a  means  of  regulation 
and  control"  for  that  purpose.  And  to  the  same  general 
effect  are  The  People  v.  The  Mayor  $c.  of  New  York  (7 
How.  Pr.  82,  83)  and  The  City  of  Cincinnati  v.  Bryson  (15 
Ohio  625).  These  cases  are  decisive  of  the  point  presented 
on  this  appeal. 

The  act  of  1882,  consolidating  into  one  act  the  special 
and  local  laws  affecting  public  interests  in  the  City  of  New 
York  (§  456),  provides  that,  among  other  explosive  and 
combustible  things,  no  ether  shall  be  manufactured,  stored 
or  kept  for  sale  in  the  city,  except  at  such  places,  in  such 
manner  and  in  such  quantities  as  shall  be  determined  by 
the  Board  of  Fire  Commissioners,  in  the  exercise  of  their 
discretion,  under  a  permit  by  them  granted  therefor,  and 
which  is  subject  to  be  revoked  at  any  time  by  the  same 
board. 

The  Board  of  Fire  Commissioners,  in  the  exercise  of  this 
discretion  conferred  upon  them  by  the  statute,  established 
regulations  fixing  the  place,  manner  and  quantities  in  which 
ether  should  be  kept  upon  sale,  and  authorized  the  issuance 
of  permits  therefor  upon  the  payment  of  an  annual  license 
fee  of  $2.  After  the  Fire  Commissioners  established  the 
regulations  above  stated,  the  defendant  applied  for  a  permit 
and  the  Fire  Commissioners  offered  to  grant  it  for  a  year, 
upon  the  payment  of  the  $2  established  by  the  regulation, 
which  the  defendant  refused  to  pay,  and  the  permit  was  riot 
issued  to  him.  An  action  was  then  brought  to  recover  the 
penalty  for  keeping  ether  upon  sale  without  a  permit,  in 
which  action  the  justice  gave  judgment  for  the  defendant, 
upon  the  ground  that  the  Board  of  Fire  Commissioners  had 
no  right  to  demand  a  fee  of  $2  for  the  permit. 
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The  regulation  established  by  the  Board  of  Fire  Commis- 
sioners, in  respect  to  keeping  upon  sale  combustible  and 
explosive  materials,  was  for  the  security  and  safety  of  the 
citizens  of  New  York  against  fire,  and  the  small  fee  charged, 
as  was  said  in  Welsh  v.  Hotchkiss,  was  simply  a  reasonable 
sum  for  defraying  the  expense  attending  the  issuing  and 
recording  of  the  license. 

The  Board  of  Fire  Commissioners  is  a  department  of  the 
city  government.  The  power  to  make  the  regulation  was 
given  to  them  by  statute,  and  was  exercised  for  the  security 
and  protection  of  those  living  within  the  municipality.  If 
u  large  and  unreasonable  amount  had  been  fixed,  there 
would  be  some  ground  for  holding  that  it  must  have  been 
imposed  as  a  tax  to  raise  revenue,  which  the  Board  of  Fire 
Commissioners  have  no  authority  to  do ;  but  it  is  too  small 
to  warrant  any  such  conclusion. 

The  appellant  says  that  this  fee  is  devoted  to  the  general 
purposes  of  government  and  not  to  defray  the  expenses 
connected  with  licensing.  There  is  no  authority  in  the  evi- 
dence, or  rather  in  the  facts  agreed  upon,  to  show  that  this 
disposition  is  made  of  it;  and  it  is  not  required  to  be  paid 
,into  the  relief  fund  of  the  fire  department  by  section  431 
of  the  Consolidated  Act,  which  relates  only  to  license  fees 
mentioned  in  chapter  9  of  that  act. 

The  Biases  relied  upon  by  the  appellant  in  this  and  in  an- 
other like  appeal  are  distinguishable.  In  Dunlar  v.  The 
Trustees  $c.  of  Rochester  (5  Cowen  463),  the  by-laws  of 
the  village  declared  that  hucksters  and  other  specified  ven- 
ders of  commodities  should  be  licensed,  and  pay  therefor 
from  $  15  to  $30  a  year.  It  does  not  appear  from  the  report 
of  the  case  that  any  authority  was  given  to  the  village  to 
establish  a  regulation  requiring  such  venders  to  be  licensed ; 
and  it  was  held  that  the  corporation  of  the  village  had  not 
the  power  of  licensing  the  trade  of  hucksters  and  the  other 
occupations  named  in  the  by-laws,  at  their  pleasure,  pro- 
hibiting them  altogether,  or  crippling  them  by  charges ;  and 
that  they  could  not  impose  the  fee  as  a  tax,  as  it  was 
beyond  the  taxing  power  conferred  upon  the  village  by  its 
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charter.  And  in  The  Mayor  $c.  of  New  York  v.  The  Second 
Ave.  R.  R.  Co.  (32  N.  Y.  261),  it  was  held  that  the  corpo- 
ration of  the  City  of  New  York  could  not,  by  ordinance, 
require  the  proprietors  of  passenger  railroad  cars  in  the  City 
of  New  York  to  procure  a  license  for  every  car,  and  pay 
annually  for  each  car  the  fee  of  $50 ;  that  this  was  not  a 
regulation  of  police  for  internal  or  domestic  government, 
but  a  fiscal  measure  to  take  from  the  proprietors  of  the  rail- 
road cars,  under  the  coercion  of  the. penalty  it  imposed,  the 
sum  of  $50  for  each  car.  It  was  not  a  regulation  of  police 
prescribing  a  rule  of  action  and  conduct,  but  the  imposition 
of  an  annual  tax  which  was  unlawful  and  void. 

These  cases,  therefore,  are  clearly  distinguishable  from 
the  present  one,  where  the  permit  was  instituted  as  a  police 
regulation,  by  a  department  of  the  city  government,  clothed 
by  the  state  with  authority  to  make  the  regulation,  in  its 
discretion,  and  the  small  fee  of  $2  required  for  the  permit 
was  a  mere  incident  of  the  regulation. 

The  judgment  should,  therefore,  be  reversed  and  a  new- 
trial  ordered,  with  costs  to  appellants  to  abide  the  event. 

LARREMORE  and  BEACH,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellants  to  abide  event. 


THE   ORDEN   GERMANIA,  Respondent,   against  CHARLES 
E.   DEVENDER,  Appellant. 

(Decided  June  30th,  1884.) 

In  an  action  by  an  incorporated  mutual  benefit  association  against  its  treas- 
urer, the  complaint  alleged  that  it  was  the  duty  of  defendant  as  treasurer, 
to  collect  from  the  financial  secretary  of  the  association  certain  moneys 
belonging  to  it;  that  he  negligently  failed  to  do  so,  by  reason  of  which 
failure  the  financial  secretary  was  enabled  to  and  did  wrongfully  convert 
such  moneys  to  his  own  use;  and  that  defendant  himself  had  wrongfully 


NEW  YORK— JUNE,  1884.  501 

Ordcn  Germania  v.  Devender. 

converted  to  his  own  use  a  large  sum  of  money  belonging  to  plaintiff. 
The  complaint  prayed  for  an  accounting  and  for  judgment  for  such  sum 
as  might  be  found  due  thereon.  Held,  that  defendant  was  entitled  to 
a  bill  of  particulars  of  the  moneys  claimed  to  have  been  collected  by 
him  and  of  the  sums  which  plaintiff  acknowledged  having  received 
from  him  during  the  period  within  which  he  was  alleged  to  have  received 
and  converted  the  moneys  mentioned  in  the  complaint,  specifying  which 
of  such  sums  were  collected  by  him,  and  which  were  received  by  the 
financial  secretary. 

APPEAL  from  an  order  of  this  court,  so  far  as  it  refused 
to  grant  the  full  relief  prayed  for  by  defendant  on  his  motion 
for  a  bill  of  particulars. 

The  complaint  alleged  the  incorporation  of  plaintiff,  the 
institution  by  it  of  various  grand  lodges  and  branch  lodges 
and  officers,  and  their  respective  duties  ;  among  other  things, 
that  it  was  the  duty  of  the  financial  secretary  of  the  grand 
lodge  to  receive  from  the  branch  lodges  and  to  pay  over  to 
the  treasurer  of  the  grand  lodge,  and  it  was  the  duty  of  the 
treasurer  of  the  grand  lodge  to  collect  from  the  financial 
secretary  and  deliver  to  the  central  grand  lodge,  certain 
moneys  belonging  to  plaintiff.  It  then  alleged,  that  at  all 
times  between  the  12th  day  of  October,  1873,  and  the  16th 
day  of  December,  1881,  defendant  was  the  treasurer  of  the 
grand  lodge  in  the  State  of  New  York  of  plaintiff;  that 
between  the  14th  day  of  February,  1879,  and  the  16th  day 
of  December,  1881,  the  branch  lodges  of  the  plaintiff  caused 
to  be  paid  to  the  financial  secretary  of  the  plaintiff,  in  the 
grand  lodge  of  the  State  of  New  York,  certain  specified 
moneys  of  plaintiff;  that  defendant  abandoned  the  perform- 
ance of  his  duties  to  the  financial  secretary  of  the  plaintiff 
in  the  grand  lodge  of  the  State  of  New  York,  and  negli- 
gently failed  to  receive  and  collect  from  the  financial  secre- 
tary all  moneys  so  paid  to  him  by  branch  lodges  of  plaintiff, 
from  February  14th,  1879,  to  December  16th,  1881,  by  rea- 
son of  which  failure  the  said  financial  secretary  was  enabled 
to  and  did  wrongfully  convert  to  his  own  use  the  sum  of 
two  thousand  dollars  and  over  of  moneys  belonging  to 
plaintiff,  the  exact  amount,  however,  being  unknown  to 
plaintiff. 
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The  complaint  further  alleged,  that  between  the  said  14th 
day  of  February,  1879,  and  the  16th  day  of  December,  1881, 
large  sums  of  money  belonging  to  plaintiff,  the  exact  amount 
being  unknown  to  plaintiff,  but  exceeding  the  sum  of  two 
thousand  dollars,  were  paid  to  and  had  and  received  by 
defendant  as  such  treasurer,  for  and  to  the  use  and  benefit 
of  plaintiff;  that  defendant  was  requested  to  pay  over  to 
plaintiff  all  moneys  and  other  property  in  his  hands  belong- 
ing to  plaintiff;  that  he  had  neglected  and  failed  to  pay 
over  to  or  account  to  plaintiff  for  a  large  sum  of  money 
belonging  to  plaintiff,  to  wit,  the  sum  of  two  thousand  dol- 
lars and  over,  the  exact  amount  being  unknown  to  plaintiff, 
and  still  neglected  to  do  so;  and  that  defendant  had  wrong- 
fully converted  to  his  own  use  the  sum  of  two  thousand 
dollars  and  over,  of  moneys  in  his  hands  belonging  to 
plaintiff,  the  exact  amount  being  unknown  to  plaintiff. 

Defendant  having  duly  answered  the  complaint,  served 
on  plaintiff's  attorneys  a  demand  for  a  bill  of  particulars  of 
the  sums  of  money  which  it  was  claimed  defendant  negli- 
gently failed  to  collect  between  February  14th,  1879,  and 
December  16th,  1881,  from  the  financial  secretary;  and  also 
of  all  sums  of  money  belonging  to  plaintiff  which  it  was 
claimed  were  paid  to  defendant  between  said  dates,  and 
received  by  him  as  treasurer,  &c.,  for  the  use  and  benefit  of 
plaintiff;  and  also  of  all  sums  of  money  belonging  to  plaint- 
iff, which  it  was  claimed  defendant  failed  to  account  for 
and  pay  over ;  and  from  whom  and  at  what  date  it  was 
claimed  that  defendant  received  the  same. 

The  bill  of  particulars  demanded  not  having  been  served, 
defendant  obtained  an  order  that  plaintiff  show  cause  why 
such  bill  of  particulars  should  not  be  served  on  defendant's 
attorney ;  but  the  motion  was  denied,  and  on  appeal  to  the 
General  Term  from  the  order  denying  the  motion,  it  was 
affirmed,  with  leave  to  renew  the  motion  on  other  affidavits. 

Pursuant  to  the  leave  so  granted  a  new  motion  was  made 
for  a  bill  of  particulars  such  as  demanded,  and  thereupon 
an  order  was  made  as  follows : 

"  It  is  ordered  that  the  plaintiff,  within  ten  'days  after  the 
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entry  of  this  order,  serve  upon  the  defendant's  attorney  a 
bill  of  particulars  showing  the  amount  which  the  plaintiff's 
financial  secretary  wrongfully  converted  to  his  own  use 
between  the  14th  day  of  February,  1879,  and  the  16th  day 
of  December,  1881,  as  alleged  in  the  complaint.  Also  the 
amount  which  the  plaintiff  alleges  the  defendant  neglected 
and  failed  to  account  and  pay  over  to  the  plaintiff  and  then 
and  now  has  in  his  hands  as  such  treasurer,  and  the  amount 
the  defendant  is  alleged  to  have  converted  to  his  own  use." 
From  this  order,  so  far  as  it  refused  to  grant  the  full 
relief  prayed  for  by  defendant,  he  appealed. 

A.  J.  Vanderpoel,  for  appellant. 
Lewis  Sanders,  for  respondent. 

J.  F.  DALY,  J. — The  defendant  was  entitled  to  a  bill  of 
particulars  which  should  show  what  moneys  it  is  claimed  were 
collected  by  him  and  what  sums  plaintiff  acknowledges  to 
have  received  from  him  between  February  14th,  1879,  and 
December  16th,  1881,  the  periods  mentioned  in  the  com- 
plaint. The  bill  of  particulars  should  also  specify  which  of 
said  sums  were  collected  by  defendant  and  which  of  said 
sums  were  received  by  the  financial  secretary,  from  whom 
defendant  should  have  collected  them.  Plaintiff  must 
prove  all  these  particulars  in  order  to  sustain  its  claim  that 
defendant  has  converted  $2,000,  or  suffered  the  financial 
secretary  to  convert  that  sum  by  neglecting  to  collect  it, 
and  the  defendant  is  entitled  to  know  in  advance  of  the 
trial  the  particulars  of  the  claim  thus  to  be  proved.  The 
statement  of  the  complaint  on  the  point  is  too  general. 

It  is  no  answer  to  defendant's  application  for  a  bill  of 
particulars  to  say  that  he  is  presumed  to  know  what  moneys 
he  has  collected  and  what  moneys  he  has  paid  over.  There 
is  no  presumption  that  he  has  information  of  moneys  which 
he  has  collected  but  has  not  accounted  for,  because  it  is  not 
to  be  presumed  in  advance  of  the  trial  that  he  has  been 
guilty  of  such  a  breach  of  trust  and  that  he  therefore  must 
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know  the  particulars  of  his  guilt.  He  is  certainly  not  pre- 
sumed to  know  what  a  third  party,  the  financial  secretary, 
has  collected  and  failed  to  account  for. 

The  order  should  provide  that  plaintiff  serve  a  bill  of 
particulars  on  defendant's  attorney  within  ten  days,  show- 
ing what  sums  it  is  claimed  were  received  by  the  financial 
secretary  of  plaintiff  between  February  14th,  1879,  and 
December  16th,  1881,  from  branch  lodges  of  plaintiff,  giv- 
ing dates,  amounts  and  from  what  lodges  received ;  also 
showing  what  sums  it  is  claimed  were  received  for  plaintiff 
by  defendant  as  its  treasurer  between  the  same  dates,  giv- 
ing the  date  and  amount  of  each  receipt,  and  from  whom 
received ;  also  showing  what  sums  it  is  claimed  were  paid 
over  by  the  financial  secretary  to  defendant  and  by  defend- 
ant to  plaintiff  between  such  dates. 

Defendant  should  have  $10  costs  of  the  motion  and  $10 
costs  of  this  appeal  besides  disbursements  of  motion  and  of 
appeal. 

BEACH,  J.,  concurred. 
Order  accordingly. 


WILLIAM  H.  RICKETTS,  Plaintiff,  against  THE  MAYOR, 
ALDERMEN  AND  COMMONALTY  or  THE  CITY  OF  NEW 
YORK,  Defendants. 

Decided  June  30th,  1884. ) 

The  New  York  City  Consolidation  Act  of  1882,  being  local  in  character,  is 
within  the  prohibition  in  the  constitution  of  the  state  (Art.  III.  §  18)  of 
local  or  private  bills  creating,  increasing  or  decreasing  fees  or  allowances, 
of  public  officers  during  the  terms  for  which  they  are  elected  or  appointed. 
Hence  the  provision  of  section  1116  of  that  act,  authorizing  the  Board  of 
Estimate  and  Apportionment  to  fix  the  compensation  of  a  crier  of  the 
Supreme  Court,  must  be  limited  to  future  appointments,  and  the  board 
has  no  authority  to  reduce  the  salary  of  such  a  crier  appointed  before 
that  enactment. 
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Trial  of  a  controversy  submitted  on  a  case  agreed  upon. 

The  statement  of  the  facts  contained  in  the  case  submit- 
ted was  as  follows : 

"  I.  That  heretofore,  and  on  the  6th  day  of  April,  1865, 
the  legislature  of  the  State  of  New  York  duly  passed  an  act 
known  as  chapter  296  of  the  Laws  of  1865,  of  which  section 
2  provides  as  follows  : 

" '  §  2.  The  justices  of  the  Supreme  Court  of  the  first 
judicial  district,  or  a  majority  of  them,  are  hereby  author- 
ized to  appoint,  from  time  to  time,  as  shall  be  necessary,  a 
suitable  person  to  discharge  the  duties  of  crier  of  the 
Supreme  Court  in  the  City  and  County  of  New  York,  such 
person  to  be  paid  such  compensation  as  the  Board  of  Super- 
visors of  said  county  shall  determine.' 

"II.  That  in  pursuance  of  the  provisions  of  the  said 
chapter  296  of  the  Laws  of  1865,  the  justices  of  the  Su- 
preme Court  in  the  City  and  County  of  New  York  did, 
on  the  15th  day  of  May  in  the  year  1865,  appoint  one 
Henry  Bertholf  crier  of  the  Supreme  Court  in  the  City  and 
County  of  New  York,  and  the  said  Henry  Bertholf  duly 
entered  upon  and  discharged  the  duties  of  such  office. 

"That  thereafter  and  in  pursuance  of  the  provisions 
aforesaid  of  the  said  chapter  296  of  the  Laws  of  1865,  the 
Board  of  Supervisors  of  the  County  of  New  York  aforesaid, 
duly  passed  a  resolution,  thereafter  duly  approved  by  the 
Mayor  of  the  City  of  New  York,  the  13th  day  of  December, 
1865,  wherein  and  whereby  the  salary  of  the  crier  of  the 
Supreme  Court  in  the  City  and  County  of  New  York  was 
fixed  and  determined  at  the  sum  of  $2,500  per  year. 

"  III.  That  thereafter  a  vacancy  occurring  in  the  office 
of  the  crier  of  the  Supreme  Court  in  the  City  and  County  of 
New  York,  the  above-named  William  H.  Ricketts  was  duly 
appointed  by  the  justices  of  the  Supreme  Court  of  the  City 
and  County  of  New  York  to  fill  the  said  vacancy  and  to 
discharge  the  duties  of  said  office  as  crier  aforesaid,  from 
the  loth  day  of  May,  1874,  and  the  said  William  H.  Rick- 
etts duly  qualified  and  entered  upon  the  discharge  of  the 
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duties  of  such  office  on  the  said  last  mentioned  date,  and 
has  since  continued  and  now  discharges  the  duties  of  such 
office  as  crier  of  said  Supreme  Court,  in  the  City  and 
County  of  New  York. 

"  That  the  compensation  as  determined  by  the  said  Board 
of  Supervisors  aforesaid  at  the  sum  of  $2,500  per  year  has 
never  been  changed  or  reduced  by  the  said  Board  of  Super- 
visors, and  until  the  31st  day  of  December,  1883,  such  com- 
pensation as  determined  aforesaid  was  paid  to  and  received 
by  the  said  William  H.  Ricketts,  as  the  crier  of  the 
Supreme  Court  of  the  City  and  County  of  New  York. 

"IV.  That  under  the  provisions  of  section  1116  of  chap- 
ter 410  of  the  Laws  of  1882,  known  as  the  Consolidation 
Act,  which  is  as  follows,  viz : 

"  '  §  1116.  The  justices  of  the  Supreme  Court  of  the  first 
judicial  district,  or  a  majority  of  them,  are  hereby  author- 
ized to  appoint  from  time  to  time,  as  shall  be  necessary,  a 
suitable  person  to  discharge  the  duties  of  crier  of  the 
Supreme  Court  in  the  City  and  County  of  New  York  ;  such 
person  to  be  paid  such  compensation  as  the  Board  of  Esti- 
mate and  Apportionment  shall  determine,' "  the  Board  of 
Estimate  and  Apportionment  of  the  City  of  New  York,  in 
the  month  of  December,  1883,  fixed  and  determined  the 
compensation  of  the  crier  of  the  Supreme  Court  in  the 
City  and  County  of  New  York  at  the  sum  of  $1,500  per 
year. 

V.  That  since  the  first  day  of  January,  1884,  the  Comp- 
troller of  the  City  of  New  York  has  refused  to  pay  the  said 
Win.  H.  Ricketts  the  compensation  as  crier  of  the  Supreme 
Court,  in  the  City  and  County  of  New  York,  at  the  rate  of 
$233.83  per  month,  being  at  the  rate  of  $2,500  per  year,  as 
determined  by  the  Board  of  Supervisors  as  aforesaid,  and 
since  the  first  day  of  January  has  only  paid  to  the  said  Wil- 
liam H.  Ricketts,  as  crier  aforesaid,  the  sum  of  $125  per 
month,  being  at  the  rate  of  $1,500  per  year,  as  fixed  and 
determined  by  the  Board  of  Estimate  and  Apportionment, 
as  aforesaid. 

"  That  since  the  first  day  of  January,  1884,  said  William 
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H.  Ricketts  has  received  such  payment  of  $125  per  month 
under  protest  and  without  prejudice  to  his  rights  to  the  bal- 
ance withheld  by  the  said  Comptroller,  as  aforesaid.  That 
the  payment  of  the  balance,  so  withheld,  to  wit,  the  sum  of 
$250,  has  been  duly  demanded,  and  notice  of  the  claim  of 
said  William  H.  Ricketts  duly  presented  to  the  said  Comp- 
troller, and  thirty  days  have  elapsed  since  the  presentment 
of  such  notice  to  the  said  Comptroller." 

John  G.  Shaw,  for  plaintiff. — The  office  of  crier  is  incident 
to  the  judicial  system  of  this  state.  He  is  a  state  officer, 
whose  duties  relate  to  the  administration  of  the  law  for  all 
the  people  and  not  merely  the  constituency  of  a  particular 
district  (Langdon  v.  Mayor  $c.  of  New  York,  39  N.  Y. 
Super.  Ct.  [7  Jones  &  S.]  467,  471 ;  1  Dillon  on  Munic. 
Corp.  §  33  p.  144 ;  Bouvier's  Law  Diet ;  People  ex  rel. 
Henry  v.  Nostrand,  46  N.  Y.  381 ;  Sweeny  v.  Mayor  £c.  of 
New  York,  5  Daly  274;  Roivland  v.  Mayor  £c.  of  New 
York,  83  N.  Y.  372,  and  cases  cited ;  GILBERT,  J.,  in  People 
ex  rel.  Grass  v.  Lee,  28  Hun  469,  476 ;  BRADY,  J.,  in  Fellows 
v.  Mayor  £c.  of  New  York,  8  Hun  484 ;  People  ex  rel.  Ryan 
v.  French,  91  N.  Y.  265).  The  plaintiff  being  a  public  offi- 
cer, the  salary  annexed  to  such  office  could  not  be  reduced 
so  long  as  he  holds  office  under  the  appointment  (Const,  art. 
III.  §  18;  People  ex  rel.  G-ass  v.  Lee,  28  Him  '469,  476; 
Kerrigan  v.  Force,  68  N.  Y.  381 :  Sage  v.  Brooklyn,  89  N. 
Y.  189).  Section  1116  of  the  Consolidation  Act  relates  ex 
vi  termini  to  future  vacancies,  and  the  salary  of  appointees 
hereafter  appointed  to  fill  the  office  (Consolidation  Act  § 
2143  ;  5  Abb.  Dig.  598  ;  Rowland  v.  Mayor  £c.  of  New  York, 
83  N.  Y.  372 ;  Kerrigan  v.  Force,  68  N.  Y.  381 ;  People  ex 
rel.  Satterlee  v.  Board  of  Police,  75  N.  Y.  38). 

D.  J.  Dean,  for  defendants. — The  compensation  attached 
to  the  office  held  by  plaintiff  is  subject  to  be  increased  or 
diminished  as  may  be  directed  by  the  legislature,  at  any 
time  (Conner  v.  Mayor  £e.  of  New  York,  5  N.  Y.  296 ;  War- 
ner v.  People,  7  Hill  81;  2  Denio  272).  Plaintiff  held 
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for  no  specified  term,  but  at  the  pleasure  of  the  appointing 
power,  and  while  acting  as  a  public  servant  became  entitled 
to  such  salary  as  the  law  provided  should  be  paid  (Callahan 
v.  Mayor  $c.  of  Neiv  York,  6  Daly  230).  The  act  in  ques- 
tion does  not  contravene  the  constitutional  provision  in 
relation  to  local  bills  by  which  the  fees  or  allowances  of  a 
public  officer  are  decreased  during  his  term  of  office.  The 
constitutional  provision  has  no  application  to  officers  who 
are  not  appointed  or  elected  for  a  specified  term. 

LARREMORE  J. — By  chapter  296  of  the  Laws  of  1865  the 
justices  of  the  Supreme  Court  for  the  first  judicial  depart- 
ment were  authorized  to  appoint  a  crier  of  said  court  in 
the  City  and  County  of  New  York,  whose  compensation  was 
to  be  fixed  by  the  Board  of  Supervisors  of  said  county.  The 
justices,  in  pursuance  of  the  authority  thus  conferred,  ap- 
pointed a  crier  whose  annual  salary  was  fixed  by  the  Board 
of  Supervisors  at  $2,500.  The  plaintiff  was  duly  appointed 
to  fill  a  vacancy  thereafter  occurring  in  said  office,  and  has 
since  continued  to  discharge  its  duties. 

By  the  Consolidation  Act  (L.  1882  c.  410),  the  act  of 
1865  is  re-enacted,  the  Board  of  Estimate  and  Apportion- 
ment being  substituted  for  the  Board  of  Supervisors  (Con- 
solidation Act  §  1116). 

In  December,  1883,  the  Board  of  Estimate  and  Appor- 
tionment reduced  and  fixed  the  annual  salary  of  said  crier 
at  -f  1,500,  and  the  Comptroller  of  the  city  has.  since  January, 
1884,  refused  to  pay  the  plaintiff  at  any  other  rate. 

He  is  a  public  officer,  and  was  appointed  before  the  adop- 
tion of  the  Consolidation  Act,  which  is  clearly  local  in  char- 
acter, and  should  be  construed  in  harmony  with  section  18  of 
article  3  of  the  Constitution  of  1875,  which  prohibits  legis- 
lative enactments  in  a  private  or  local  bill  "creating,  increas- 
ing or  decreasing  fees,  percentages  or  allowances  of  public 
officers  during  the  term  for  which  said  officers  are  elected 
or  appointed." 

Under  the  rulings  in  The  People  ex  rel.  Grass  v.  Lee,  (28 
Hun  469)  and  Kerrigan  v.  Force  (68  N.  Y.  381),  the  har- 
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mony  of  construction  is  pres'erved,  which  limits  the  Consoli- 
dation Act  to  future  appointments  made  under  its  provisions 
without  disturbing  any  rights  which  had  vested  prior  to  its 
enactment. 

The  plaintiff  is  entitled  to  judgment  in  his  favor. 

CHARLES  P.  DALY,  CH.  J.,  and  BEACH,  J.,  concurred. 
Judgment  for  plaintiff. 


MEYER  SOKNEBORN,  Appellant,  against  WILLIAM  LIBBEY 
et  al..  Respondents. 

(Decided  June  30th,  1884.) 

In  proceedings  in  bankruptcy  in  a  District  Court  of  the  United  States,  after 
a  provisional  warrant  against  the  estate  of  the  alleged  bankrupt  had  been 
issued  and  executed,  an  order  was  made  requiring  the  petitioning  credi- 
tors to  give  a  bond  to  indemnify  the  alleged  bankrupt  for  any  damages  he 
might  sustain  by  such  warrant  should  the  proceedings  be  dismissed. 
Held,  that  the  order  and  a  bond  given  pursuant  to  it  were  void;  the 
authority  of  the  court  in  bankruptcy  being  purely  statutory,  and  such 
order  not  being  expressly  authorized  by  statute,  and  not  being  within  the 
limit  of  judicial  discretion  which  imports  consideration. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint. 

The  complaint  alleges  that  prior  to  the  month  of  August, 
1873,  the  plaintiff  was  engaged  in  business  as  a  merchant  in 
the  State  of  Alabama,  and  that  the  defendants,  on  August 
15th,  1873,  filed  a  petition  in  bankruptcy  in  the  United 
vStates  District  Court  of  that  state  against  him,  praying  that 
he  be  adjudicated  a  bankrupt;  that  a  provisional  warrant 
in  bankruptcy  against  the  estate  of  the  plaintiff  was  issued 
August  16th,  1873,  under  which  his  property  was  attached. 
Subsequently,  on  August  21st,  1873,  an  order  of  said  court 
was  made  requiring  the  defendants  to  file  the  bond  in  dispute 
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in  the  sura  of  15,000,  to  indemnify  the  plaintiff  for  any  dam- 
ges  which  he  might  sustain  on  account  of  said  provisional 
warrant,  if  he  should  be  proved  not  to  be  a  bankrupt  and 
the  proceedings  against  him  by  the  petitioning  creditors 
should  be  dismissed. 

A  suit  had  been  previously  brought  in  a  circuit  court  in 
Alabama  by  the  defendants  against  the  plaintiff,  which  was 
ultimately  decided  in  his  favor.  The  parties  litigant  there- 
upon agreed  upon  a  statement  of  facts  reciting  the  trial  and 
judgment  in  the  state  court,  and  submitted  the  same  to  the 
judge  of  the  court  in  bankruptc}T,  upon  the  question  whether 
or  not  the  judgment  of  this  state  court  was  conclusive, 
and  the  judge,  on  September  5th,  1874,  ordered  that  "judg- 
ment go  for  the  defendant."  Thereupon  the  goods  of  the 
alleged  bankrupt  were  restored  to  him,  and  he  sued  to 
recover  the  penalty  named  in  the  bond  as  indemnity  for 
damages  sustained. 

After  the  plaintiff  rested  his  case  the  counsel  for  the 
defendants  moved  to  dismiss  the  complaint  on  the  following 
grounds : 

1st.  That  the  bond  in  question  was  void,  as  the  court  had 
no  authority  to  order  it,  and  that  there  was  no  consideration 
to  support  it. 

2d.  That  if  it  were  valid,  its  condition  was  never  per- 
formed and  the  liability  of  the  defendants  has  never  at- 
tached. 

The  complaint  was  dismissed,  and  from  the  judgment 
thus  entered  the  plaintiff  appealed. 

M.  W.  Divine,  for  appellant. — The  bond  was  valid,  and 
executed  and  delivered  upon  a  good  and  sufficient  consider- 
ation. Under  sections  39  and  40  of  the  bankrupt  law,  as  it 
was  in  August,  1873,  the  issuing  and  continuance  in  force 
of  the  injunction  and  of  the  provisional  warrant  were  not 
matters  of  right  of  the  petitioning  creditor,  but  rested 
wholly  in  the  discretion  of  the  district  judge.  The  court, 
on  hearing  the  bankrupt,  might  at  any  time  in  its  discretion 
make  a  further  order  vacating  the  provisional  warrant  or 
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permitting  it  to  remain  in  force  on  such  terms  as  to  security 
&c.  as  would  protect  all  parties  to  the  proceeding  (Bump 
on  Bankruptcy  9th  ed.  42,  43;  Re  Mutter,  I  Deady  513; 
M.  $  M.  Nat.  Bank  of  Pittsburg  v.  Brady's  Bend  Iron  Co., 
12  Nat.  Bankr.  Reg.  491 ;  Re  Holland,  12  Nat.  Bankr.  Reg. 
403 ;  Rosenbaum  v.  Garrett,  3  Hughes  662 ;  Re  JUllinger,  18 
Nat.  Bankr.  Reg.  222 ;  Re  Wallace,  1  Deady  433). 

It  was  not  essential  to  the  validity  of  the  bond  that  it 
should  be  expressl}'  authorized  by  the  bankrupt  law.  It  is 
well  settled  in  this  and  in  the  other  states  of  the  union,  espe- 
cially in  the  state  of  Alabama,  that  where  a  bond  is  given 
voluntarily,  if  it  does  not  contravene  public  policy,  nor  vio- 
late any  statute,  it  is  valid  and  binding  on  the  parties  to  it 
(Munter  v.  Reese,  61  Ala.  295;  Wolffe  v.  McOlure,  19  Ala. 
564;  Barnes  v.  Webster,  16  Mo.  265 ;  Classen  v.  Shaw,  5  Watts 
468;  Archer  v.  Hart,  5  Fla.  234;  Winthrop  v.  Dockendroff,  3 
Me.  156;  Park  v.  State,  4  Gti.  329;  Barker  v.  Bartol,  1  Cal. 
551 ;  State  v.  Cannon,  34  Iowa  352 ;  G-reathouse  v.  Dunlap, 
3  McLean  303 ;  Rowlet  v.  Eubank,  1  Bush  477).  This  rule 
has  been  repeatedly  applied  in  cases  where,  a  statute  having 
provided  for  the  giving  of  a  bond  in  a  particular  manner, 
the  bond  actually  given  did  not  comply  with  the  statutory 
requirements ;  in  such  cases  the  bond  has  been  held  to  be  a 
good  common  law  bond  and  to  be  enforceable.  Thus  a 
bond  derives  no  force  from  the  statute  (Holbrookv.  Klenert, 
113  Mass.  268 ;  Baker  v.  Haley,  5  Me.  240). 

There  was  such  a  breach  of  the  condition  of  the  bond  as 
entitled  plaintiff  to  recover.  The  rule  is  well  settled  that  to 
entitle  a  plaintiff  to  maintain  his  action  upon  a  bond  given 
to  him,  all  that  is  required  is  a  substantial  breach  of  the 
condition  (See  Dunbarton  v.  Pelfrey,  27  N.  H.  171 ;  O'Neil 
v.  King,  3  Jones  [N.  C.]  L.  517 ;  Candler  v.  Trammell,  7 
Ired.  [N.  C.]  125). 

Horace  Russell,  for  respondents. — The  United  States  Dis 
trict  Court  sitting  in  bankruptcy  was  a  statutory  court 
whose  jurisdiction,  procedure  and  powers  were  entirely  gov- 
erned and  confined  by  the  provisions  of  the  act  creating  it. 
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It  was  absolutely  without  either  equity  or  common  law 
powers  (DANIEL,  J.,  in  Gary  v.  Curtis,  8  How.  286  ;  United 
States  v.  Cultus  Joe,  15  Int.  Rev.  Rec.  57;  Scott  v.  The 
Young  America,  1  Ne\vb.  101;  Mclntyre  v.  Wood,  TCrancli 
504;  Exparte  Cabrera,  1  Wash.  C.  Ct,  232;  Wheatonv.  Pe- 
ters, 8  Pet.  593 ;  Ex  parte  Bollman,  4  Cranch  75).  As  to  the 
authorities  cited  by  counsel  for  plaintiff,  on  the  trial,  that 
the  court  had  power  to  exact  such  a  bond  as  this  (National 
Bank  of  Pittsbury  v.  Brady's  Bend  Iron  Co.,  5  Nat.  Bankr. 
Reg.  491;  Re  Holland,  12  Nat.  Bankr.  Reg.  403  ;  Eosenbaum 
v.  G-arnett,  3  Hughes  662 ;  Re  Muller,  Deady  513),  an  exami- 
nation of  those  cases  shows  that  they  do  not  tend  to  sustain 
the  proposition.  The  United  States  District  Court  sitting 
in  bankruptcy,  therefore,  had  not  jurisdiction  to  order  a 
bond  not  contemplated  in  the  statute  which  created  the 
court  and  defined  its  jurisdiction  (Bouvier  Law  Diet.  tit. 
"Jurisdiction;"  Burrill  Law  Diet.  tit.  "Jurisdiction;"  Re 
Norris,  4  Nat.  Bankr.  Reg.  10).  Whatever  a  court  does  or 
requires  in  excess  of  its  jurisdiction  is  void,  and  all  subse- 
quent proceedings  fall  with  the  void  act  or  order  which 
gave  them  birth  (See  opinion  of  FIELD,  J.,  in  Windsor  v., 
McVeigh,  93  U.  S.  274,  282,  283;  opinion  of  MILLER,  J., 
in  Ex  parte  Lanrje,  18  Wall.  163,  176-178  ;  also  Bigelow  v. 
Forrest,  9  Wall.  339;  Day  v.  Micon,  18  Wall.  156).  Among 
the  illustrations  of  this  rule  in  the  courts  of  New  York  are 
a  large  number  of  cases  where  bonds  given  to  procure  the 
release  of  vessels  taken  on  attachment  under  the  act  of 
1862  were  held  void,  because  the  court  was  without  juris- 
diction to  take  such  bonds  (Broaknam  v.  Hamill,  43  N.  Y. 
554 ;  54  Barb.  209 ;  Fralick  v.  Beits,  13  Hun  634 ;  Murphy 
v.  Salem,  I  Hun  141;  Pool  v.  Kermit,  59  N.  Y.  554;  Vbse 
v.  Cockroft,  44  N.  Y.  514).  Cases  in  Alabama,  by  the  law 
of  which  state  this  case  is  to  be  determined,  are  to  the  same 
effect  (  Wightman  v.  Karsnes,  20  Ala.  446 ;  Forster  v.  Crlaz- 
ener,  27  Ala.  391 ;  Grum  v.  Howell,  27  Ala.  663). 

Nothing  was  done  by  the  judge  as  a  condition  for  the 
order.  The  order  was  made  that  the  petitioners  file  a  bond 
to  indemnify  the  alleged  bankrupt  for  a  past  act  lawfully 
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done  under  the  lawful  process  of  the  court.  When  a  case 
is  one  where  a  condition  is  proper,  it  must  be  imposed,  if  at 
all,  when  a  process  is  vacated  or  issued;  and  a  judge  cannot, 
after  issuing  a  process,  recall  it  and  require  a  bond  (Matter 
of  Bradner,  87  N.  Y.  171). 

In  all  the  cases  in  which  a  bond  has  been  held  valid,  be- 
cause required  by  the  order  of  a  court,  the  court  has  been  one 
possessing  equitable  power,  and  the  bond  has  been  required 
in  the  exercise  of  that  power  (Decker  v.  Jndsort,  16  N.  Y. 
439 ;  see  also  Ames  v.  Webber,  10  Wend.  575 ;  Chandler  v. 
Brecknell,  4  Co  wen  49  ;  Brown  v.  Murray,  4  Dowl.  &  Ryl. 
830 ;  Ford  v.  Townsend,  1  Rob't  39)  ;  and  in  all  the  cases 
reported  the  bond  was  required  as  a  condition  of  some 
action  of  the  court  then  and  there  to  be  taken. 

By  the  Revised  Statutes  of  New  York,  and  by  the  Code 
of  Alabama,  the  validity  of  a  common-law  bond  without 
consideration  has  been  destroyed  (2  R.  S.  406  §  77;  Ala. 
Code  §  2981).  But  if  it  be  assumed  that  the  bond  was  a 
voluntary  one,  it  was  still  without  consideration,  and,  for 
that  reason,  void  (  Wayne  v.  Sherwood,  14  Hun  423  ;  CadwelV 
v.  Colgate,  7  Barb.  253  ;  Homan  v.  Brinckerhoff,  1  Denio  184;: 
Webb  v.  Albertson,  4  Barb.  51 ;  Benedict  v.  Bray,  2  Cal.  251r 
approved  in  Caffrey  v.  Dudgeon,  38  Ind.  512;  see  cases  cited 
in  opinion  of  the  court;  also  Commonwealth  v.  Bassford, 
1  E.  D.  Smith  218;  Mui-phy  v.  Salem,  1  Hun  141  ;  Fralick 
v.  -Setts,  13  Hun  634;  Pool  v.  Kermit,  59  N.  Y.  554;  Vose 
v.  Cockroft,  44  N.  Y.  415 ;  Broakham  v.  Hamill,  43  N.  Y. 
554;  54  Barb.  209;  Byers  v.  State,  20  Ind.  47;  other  cases- 
are  Ancoin  v.  Gruillot,  10  La.  Ann.  124;  United  States  v. 
Hipkin,  2  Hall  Amer.  Law  Jour.  80 ;  Ward  v.  Syme,  8  N". 
Y.  Leg.  Obs.  95  ;  Rockwell  v.  Me  Govern,  40  N.  Y.  Super.  Ct. 
118,  affd  69  N.  Y.  294).  The  rule  in  Alabama,  as  here,  is 
that  to  render  a  bond,  not  good  as  a  statutory  bond,  valid 
as  a  common  law  or  voluntary  bond,  it  is  requisite  that 
it  should  be  supported  by  a  consideration  (Alston  v. 
Alston,  34  Ala.  15;  Hester  v.  Keith,  1  Ala.  316;  Gayle 
v.  Martin,  3  Ala.  593  ;  Whitsett  v.  Womack,  8  Ala.  446 ; 
VOL.  xii.— 33 
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Williamson   v.    Wolf,   37  Ala.    298 ;    Sprowl   v.  Lawrence, 
33  Ala.  675). 

The  fact  that  the  marshal  had  taken  possession  of  plaint- 
iffs goods  on  the  16th  of  August,  1873,  on  a  provisional  war- 
rant theretofore  issued,  did  not  constitute  any  legal  consid- 
eration for  the  bond  required  on  the  21st  of  August  and 
given  on  the  4th  of  September,  because  the  seizure  was  a 
past  act  done  under  lawful  authority  {Day  v.  Bach,  87  N. 
Y.  56 ;  Metcalf  on  Contracts,  193 ;  2  Parsons  on  Contracts, 
391;  Pritchard  v.  Norton,  106  U.  S.  124;  Chaffee  v. 
Thomas,  7  Cowen  358 ;  Farnsworth  v.  Clark,  44  Barb.  601 ; 
Frear  v.  Harderiburgh,  5  Johns.  272 ;  Dearborn  v.  Bowman, 
3  Mete.  155 :  Green  v.  First  Parish,  10  Pick.  499  ;  and  the 
following  Alabama  cases ;  Shaw  v.  Boyd,  1  Stew.  &  Port. 
83 ;  Duncan  v.  Hall,  9  Ala.  128 ;  Jackson  v.  Jackson,  7  Ala. 
791). 

There  was  no  moral  obligation  sufficient  as  a  considera- 
tion even  for  an  express  promise  (Metcalf  on  Contracts, 
178 ;  Ingraham  v.  Gilbert,  20  Barb.  151  ;  Smith  v.  Ware, 
13  Johns.  249,  257;  Mitts  v.  Wyman,  3  Pick.  207;  Cook  v. 
Bradley,  1  Conn.  57;  and  the  following  Alabama  cases; 
JTeenan  v.  Holloivay,  16  Ala.  53 ;  B'trron  v.  Vandvert,  13 
Ala.  232;  Vance  v.  Wells,  6  Ala.  737;  8  Ala.  399). 

LARREMORE,  J. — [After  stating  the  facts  as  above.] — 
The  United  States  District  Court,  in  relation  to  proceedings 
in  bankruptcy,  is  a  creature  of  the  statute,  without  either 
equity  or  common  law  powers.  It  cannot  transcend  the 
jurisdiction  of  the  written  law  which  created  it  {Ex  parte 
Bollmam,,  4  Cranch  75).  The  power  and  authority  of  the 
United  'States  District  Court,  sitting  as  a  court  in  bank- 
ruptcy, is  limited  and  controlled  by  the  bankrupt  law  of 
March  2d,  1867.  It  is  a  distinct  and  separate  court,  author- 
ized by  the  statute  to  perform  certain  duties  and  exercise 
prerogatives  within  the  limits  of  legislative  enactment. 
Outside  of  such  authority,  any  action  on  its  part  would  be 
invalid. 

As  the  order  of  the  court  in  bankruptcy  of  August  21st, 
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1873,  was  not  expressly  authorized  by  the  statute,  it  can 
only  be  sustained  as  an  act  of  judicial  discretion.  Section 
40  of  the  Bankrupt  Act  of  1867  provides  for  the  issuance 
of  a  provisional  warrant,  and  sections  41  and  42  define  the 
proceedings  under  such  warrant.  No  statutory  authority 
is  found  which  authorizes  or  requires  the  giving  of  a  bond 
in  such  proceeding.  The  warrant  should  have  been  held  or 
vacated  upon  the  proofs  submitted,  and  riot  continued  upon 
a  condition  unauthorized  by  the  statute. 

The  authorities  upon  which  the  appellant  relies  do  not 
sustain  the  proposition  of  judicial  discretion  for  which  he 
contends. 

In  The  National  Sank  of  Pittsburg  v.  The  Brady's  Send 
Iron  Co.  (5  Nat.  Bankr.  Reg.  491),  it  was  decided  that  the 
court  had  a  legal  discretion  as  to  appointment  of  a  provi- 
sional assignee. 

In  Re  Holland  (12  Bankr.  Reg.  403),  the  court  held  that 
while  it  had  no  authority  to  order  the  seizure  of  property 
from  the  possession  of  the  person  to  whom  the  debtor  had 
transferred  it  before  the  filing  of  the  petition,  it  had  the 
power  under  the  act  to  enjoin  the  party  in  possession  from 
disposing  of  the  property. 

In  Rosenbaum  v.  Q-arnett  (3  Hughes  662),  in  which  goods 
had  been  released  upon  the  giving  of  a  bond,  it  was  held 
that  the  goods  were,  in  contemplation  of  law,  in  the  custody 
of  the  court,  and  that  it  had  the  power  to  order  the  same  or 
the  value  thereof  to  be  brought  into  court  upon  the  appli- 
cation of  the  parties  to  the  bond.  In  this  case  the  question 
of  the  validity  of  the  bond  was  not  raised,  but  was  con- 
ceded by  the  application  of  its  obligors. 

It  is  now  definitely  presented,  and  this  court  is  asked  to 
decide  if  an  order  of  a  court  purely  statutory  in  character, 
and  not  expressly  authorized,  is  within  the  line  of  judicial 
discretion.  The  warrant  was  issued  August  16th,  1873, 
and  was  executed  by  the  marshal  on  that  day.  If  such 
process  was  issued  in  conformity  with  the  statute,  without 
requiring  security,  it  is  evident,  in  the  absence  of  any  stat- 
utory direction  in  this  respect,  that  the  defendants  were 
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entitled  to  an  adjudication  of  their  rights  upon  the  papers 
before  the  bankruptcy  court  without  any  exceptions  or 
conditions  not  mentioned  in  the  statute. 

Having  reached  this  conclusion,  it  is  unnecessary  to  con- 
sider the  question  of  a  breach  of  the  condition  of  the  bond. 
It  was  not  given  by  express  direction  of  the  statute,  and 
was  not  within  the  limit  of  a  judicial  discretion  that  imports 
consideration. 

I  think  the  judgment  appealed  from  should  be  affirmed. 

CHARLES  P.  DALY,  Ch.  J.,  and  BEACH,  J.,  concurred. 
Judgment  affirmed. 


MAX  D.  STERN,  Appellant,  against  PHILIP  H.  Moss, 

Respondent. 
(Decided  June  30th,  1884.) 

In  an  action  in  a  district  court  in  the  city  of  New  York,  for  goods  sold  and 
delivered,  upon  affidavits  that  the  goods  were  obtained  by  false  and 
fraudulent  representations,  an  order  of  arrest  was  granted  and  served 
upon  defendant ;  and  a  motion  by  him  to  vacate  it  was  denied.  Held, 
that,  upon  the  trial,  proof  by  plaintiff  of  the  sale  and  delivery  of  the 
goods  and  non-payment  therefor,  without  proof  of  the  fraud  averred  in 
the  affidavits,  was  sufficient  to  entitle  him  to  recover,  and  to  have  execu- 
tion against  the  person  of  defendant ;  the  provisions  of  subdivision  4  of 
section  549  of  the  Code  of  Civil  Procedure  having  no  application  to  the 
district  courts. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Ninth  Judicial  District,  and 
from  an  order  vacating  an  order  of  arrest. 

The  summons  and  order  of  arrest  in  this  action  were 
served  upon  the  defendant,  and  on  August  3d,  1883,  the 
parties  appeared  in  court  and  issue  was  joined  between 
them. 

The  pleadings  were  oral :    complaint,  for  goods  sold  and 
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delivered ;  answer,  general  denial.  A  motion  was  made  to 
vacate  the  order  of  arrest  which  had  been  granted  upon  ex- 
trinsic facts  set  forth  in  affidavits  showing  that  the  goods 
had  been  obtained  upon  false  and  fraudulent  representa- 
tions. Counter  affidavits  were  made  in  opposition  thereto. 

On  August  4th,  1883,  the  motion  to  vacate  the  order 
was  denied,  and  the  trial  of  the  action  was  adjourned  to 
August  8th,  1883,  when  it  was  tried  before  Justice  ANGEL 
(sitting  in  place  of  Justice  McGowN),  who,  on  August 
15th,  1883,  rendered  judgment  for  the  defendant,  dismissing 
the  action,  with  costs. 

Upon  the  trial  the  plaintiff  only  proved  the  sale  and  de- 
livery of  the  goods  in  question  and  non-payment  therefor. 
The  defendant  offered  no  proof,  but  moved  to  vacate  the 
order  of  arrest  for  want  of  proof  to  sustain  it.  The  plaint- 
iff insisted  that  upon  the  evidence,  as  it  stood,  he  was  en- 
titled to  a  money  judgment  for  the  value  of  the  goods, 
together  with  the  direction  therein,  in  the  words,  "defendant 
liable  to  execution  against  his  person." 

From  the  refusal  of  the  justice  to  insert  such  direction 
and  from  the  judgment  rendered  this  appeal  was  taken. 

Louis  H.  Mayer,  for  appellant. 
Jacob  A.  Cantor,  for  respondent. 

PER  CURIAM— [After  stating  the  facts  as  above.] — The 
justice,  in  a  well  considered  opinion,  refers  to  Coles  v.  Han- 
nigan  (8  Daly  43)  as  authority  for  his  decision.  In  that 
case  the  action  was  commenced  by  a  warrant  of  arrest  in 
the  first  instance,  pursuant  to  subdivision  3,  section  16, 
chapter  346  of  the  Laws  of  1857.  The  process  used  deter- 
mined the  character  of  the  action,  and  as  the  fraud  was  not 
denied,  nor  any  motion  made  to  vacate  the  arrest,  it  was 
held  the  defendant  was  liable  to  arrest  upon  execution 
upon  proof  only  of  his  indebtedness.  But  section  10  of  the 
act  of  1857,  allowing  the  commencement  of  an  action  by  a 
summons,  warrant  or  attachment,  was  repealed  by  section 
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3209  of  the  Code  of  Civil  Procedure,  which  provides  that, 
an  action  brought  in  the  district  courts  must  be  commenced 
by  voluntary  appearance  of  the  parties  or  by  the  service  of 
a  summons. 

By  section  3210  of  the  Code,  article  3  of  chapter  19  is 
made  applicable  to  the  district  courts.  This  article  in- 
cludes sections  2894  to  2904,  subject  to  the  qualifications 
mentioned  in  section  3211.  This  latter  section  provides 
that  existing  statutes  in  relation  to  the  district  courts 
which  are  not  repealed  shall  still  be  applicable  as  to  the 
manner  of  applying  for,  granting  and  executing  an  order  of 
arrest,  &c. 

As  an  action  in  these  courts  must  now  be  commenced  by 
a  summons,  it  would  appear  that  an  order  of  arrest  therein 
is  to  be  regarded  as  a  provisional  remedy  somewhat  analog- 
ous to  the  practice  under  section  179  of  the  old  Code  of 
Procedure,  where  the  action  on  contract  might  be  prose- 
cuted irrespective  of  the  right  to  arrest  upon  extrinsic  facts. 

Sections  549  and  550  have  no  application  to  arrests  in 
the  district  courts  of  the  City  of  New  York,  and  subdivision 
4  of  section  549  is  the  only  statute  that  requires  that  fraud 
in  contracting  the  debt  shall  be  proved  upon  the  trial,  if 
the  plaintiff  suing  to  recover  money  due  upon  a  contract 
seeks  the  arrest  of  the  defendant.  Before  the  enactment  of 
subdivision  4  of  section  549,  it  was  never  necessary  that  the 
plaintiff  should  allege  in  .his  complaint  and  prove  at  the 
trial  that  the  debt  that  he  sued  to  recover  was  fraudulently 
contracted.  His  cause  of  action  was  an  ordinary  money 
demand,  and  the  fraud  used  by  the  defendant  in  incurring 
the  debt  was  a  circumstance  extrinsic  to  the  cause  of  action, 
to  be  proved  by  affidavit  if  the  plaintiff  attempted  to  arrest 
the  defendant.  Upon  his  arrest  the  defendant  was  at 
liberty  to  move  upon  affidavits  to  vacate  the  order  of  arrest, 
and  the  question  of  the  defendant's  liability  to  arrest  was 
always  decided  upon  affidavits  where  the  ground  of  arrest 
was  extrinsic  to  the  cause  of  action.  Though  the  sub- 
division we  have  mentioned  has  introduced  a  new  rule  in 
courts  of  record,  the  practice  in  the  district  courts  has  not, 
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as  we  have  said,  been  affected  by  it.  Section  1304  of  the 
Consolidation  Act  prescribes  the  cases  in  which  an  arrest 
may  be  had  in  an  action  in  the  district  court.  When  ar- 
rested the  defendant  may  move  upon  affidavits  to  vacate 
the  order  of  arrest.  The  very  point  was  decided  in  John- 
son v.  Florence  (32  How.  Pr.  230).  Where  the  original 
process  was  a  warrant,  the  setting  aside  of  the  warrant  put 
an  end  to  the  action ;  but  the  order  of  arrest  obtained 
under  section  1304  of  the  Consolidation  Act  is  merely  a 
provisional  remedy  which  may  be  vacated  without  affecting 
the  summons  or  the  right  of  the  plaintiff  to  proceed  with 
the  action  in  order  that  he  may  recover  judgment  for  his 
demand. 

Where  the  order  of  arrest  is  sustained,  the  plaintiff  is 
entitled  to  an  entry  in  the  judgment,  if  he  recover  one,  that 
the  defendant  is  subject  to  arrest  and  imprisonment  thereon 
(Consolidation  Act  §  1386  ;  Coles  v.  Hannigan,  8  Daly  43). 
The  execution  is  then  to  be  issued  in  accordance  with  the 
provisions  of  section  1399. 

The  judgment  appealed  from  and  the  order  vacating  the 
order  of  arrest  should  therefore  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

In  order  to  prevent  misconception,  we  will  say  that  sec- 
tion 3018  is  not  now  before  us,  but  we  do  not  think  it  has 
any  bearing  upon  the  question  that  we  have  passed  upon 
on  this  appeal. 

LARREMORE,  J.  F.  DALY  and  VAN  HOESEJST,  JJ. 

Judgment  and  order  reversed  and  new  trial  ordered, 
with  costs  to  appellant  to  abide  event. 
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SIMPSON   TOLAN,  Appellant,  against  JOHN  F.  CARR, 
Respondent. 

(Decided  June  30th,  1884.) 

After  the  dissolution  of  a  copartnership  between  plaintiff  and  defendant 
by  an  agreement  by  the  terms  of  which  the  business  of  the  firm  was  to 
he  settled  by  defendant,  plaintiff  induced  other  parties,  who  had  con- 
tracted to  sell  to  the  firm  lumber  of  a  specified  amount  and  quality,  of 
M'hich  some  portions  had  been  delivered  and  part  of  the  purchase  money 
paid  before  the  dissolution,  to  repudiate  the  contract  and  deliver  to  him, 
upon  a  contract  with  him  individually,  the  residue  of  the  lumber  speci- 
fied. Held,  that  he  must  account  to  defendant  for  the  share  of  the  lat- 
ter in  the  profits  of .  the  transaction;  such  profits  being  the  difference 
between  what  the  firm  were  to  pay,  under  the  contract,  for  the  lumber, 
and  the  market  value  of  it  at  the  time  of  delivery,  and  at  the  place 
where  the  firm  carried  on  business,  less  expenses  of  transportation,  cart- 
age, storage,  &c.,  shown  by  plaintiff  to  have  been  incurred. 

Where  no  amount  is  claimed  either  in  the  complaint  or  answer  in  an  action, 
if  an  additional  allowance  is  granted  it  should  be  upon  the  amount  re- 
covered in  the  judgment. 

APPEAL  from  a  judgment  of  tins  court  entered  upon  the 
report  of  a  referee  and  from  an  order  granting  an  additional 
allowance. 

The  facts  are  stated  in  the  opinion. 
James  A.  Seaman,  for  appellant. 
John  H.  V.  Arnold,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  contract  with 
the  firm  of  M.  &  I.  H.  Murray,  made  by  the  defendant  in 
October,  1879,  was  a  valid  contract  under  the  statute'.  A 
note  of  Tolan  &  Carr,  payable  in  thirty  days,  for  a  part  of 
the  purchase  money,  was  delivered  to  the  firm  by  the  de- 
fendant at  the  time  when  the  order  for  the  lumber  was 
given,  and  they  gave  the  defendant  a  receipt  for  it.  It  was 
a  contract  for  a  certain  quantity  of  lumber,  and  the  amount 
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and  quality  having  been  specified,  and  a  part  of  the  pur- 
chase'money  having  been  received  by  the  vendors  at  the 
time  it  was  entered  into,  an  action  could  have  been  main- 
tained by  Tolan  &  Carr  against  the  vendors  for  the  breach 
of  it. 

In  May,  1880,  following,  the  plaintiff  and  defendant 
agreed  upon  a  dissolution  of  their  copartnership,  arid  this 
contract,  upon  which  there  had  been  some  deliveries,  was 
among  the  outstanding  contracts  of  the  firm,  the  business 
of  which,  after  the  dissolution,  as  was  agreed  upon,  was  to 
be  settled  by  the  defendant  Carr.  This  being  the  state  of 
facts,  the  plaintiff  went  to  Indiana,  and  without  the  knowl- 
edge of  the  defendant,  and  in  bad  faith,  induced  the  firm  of 
M.  &  I.  H.  Murray  to  repudiate  their  contract  with  Tolan 
&  Carr,  and  the  lumber  that  should  have  been  delivered  in 
fulfilment  of  it  they  delivered  to  the  plaintiff  Tolan  upon 
an  alleged  individual  contract  thereupon  entered  into  with 
him,  and  he  received  the  residue  of  the  lumber  and  all 
benefit  derived  from  it. 

The  contract  of  partnership  is  one  of  mutual  interest,  re- 
spect, confidence  and  good  faith ;  and  it  is  a  familiar  rule, 
that  if  one  partner,  by  a  secret  transaction  like  this,  derives 
a  private  benefit  to  the  detriment  of  the  interest  of  the  firm, 
he  will  be  compelled  in  equity  to  account  for  it  to  the  part- 
nership (Mitchell  v.  Read,  61  N.  Y.  126;  Adams  v.  Out- 
house, 45  N.  Y.  318;  Story  on  Partnership,  c.  9;  Glegg  v. 
Edmunds,  8  De  Gex,  McN.  &  G.  787). 

The  evidence  clearly  establishes  that  this  was  a  case  of 
this  description,  and  the  referee  was  right  in  holding  that 
the  plaintiff  should  account  to  the  defendant  for  his  (the 
defendant's)  share  in  the  profits  derived  from  the  purchase 
and  delivery  to  the  plaintiff  of  this  lumber.  It  was  shown 
what* that  profit  was — the  difference  between  what  the  firm 
of  Tolan  &  Carr  were  to  pay,  under  the  contract,  for  the 
lumber  in  Indiana  where  the  contract  was  made,  in  Octo- 
ber, 1879,  and  the  market  value  of  it  in  this  city,  at  the 
time  of  delivery  in  the  following  year,  less  the  expense 
of  transportation.  The  referee  properly  allowed  the  de- 
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fendant  one  half  of  this.  If  there  were  other  expenses 
— such  as  cartage,  storage,  &c.,  incurred  in  this  city  after 
it  arrived  and  before  the  sale  of  it — which  would  have 
diminished  this  amount,  it  was  for  the  plaintiff  to  show  it 
as  it  was  a  fact  specially  within  his  knowledge,  he  having 
received  the  lumber  from  M.  &  I.  H.  Murray,  after  the  dis- 
solution upon,  as  he  claimed,  his  individual  contract. 

The  judgment  founded  on  the  referee's  report  therefore 
should  be  affirmed. 

There  was  no  amount  claimed,  either  in  the  complaint  or 
in  the  answer.  The  allowance,  therefore,  should  have  been 
on  the  amount  recovered  in  the  judgment.  The  order,  con- 
sequentl}'-,  should  be  modified  by  striking  out  the  excess 
beyond  this  and  affirming  the  order  for  the  residue,  without 
costs  to  either  party  on  the  appeal  from  the  order,  as  it  is 
affirmed  in  part  and  reversed  in  part. 

LARREMORE  and  BEACH,  JJ~,  concurred. 
Judgment  affirmed  and  order  modified  accordingly. 


ANTON  WEIDMANN,  Appellant,  against  CHARLES  P. 
CHAMPION  et  al.,  Respondents. 

(Decided  June  30th,  1884.) 

A  bought  note,  signed  and  delivered  to  the  purchaser  of  goods,  by  a  broker 
as  agent  for  the  vendors,  and  also  signed  by  the  purchaser,  as  evidence 
of  his  assent  to  the  contract,  is  sufficiently  subscribed  as  a  note  or  mem- 
orandum of  the  contract,  within  the  meaning  of  the  Statute  of  I£rauds, 
although  the  broker  neglects  to  sign  the  other  note  of  the  sale  delivered 
by  him  to  the  vendors.  Nor  is  it  material  that  the  sold  note  does  not 
contain  the  name  of  the  vendors,  or  that  another  name  is  printed  upon 
it,  if  it  is  delivered  to  and  accepted  by  them.  And  the  purchaser's  sig- 
nature of  the  bought  note,  and  a  demand  by  him  of  the  goods  with  an 
offer  of  payment  for  them,  are  sufficient  proof  of  a  promise  on  his  part 
to  pay  for  the  goods,  as  a  consideration  for  the  contract. 
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.   The  facts  are  stated  in  the  opinion. 

CHARLES  P.  DALY,  Chief  Justice. — The  judge  below  has 
not  stated  upon  what  ground  he  rendered  judgment  for  the 
defendants  ;  but  as  the  argument  of  the  respondent,  in  sup- 
port of  the  judgment,  is  put  entirely  upon  the  ground  that' 
the  contract  was  void,  under  the  Statute  of  Frauds,  for  the 
want  of  a  sufficient  memorandum  in  writing,  we  may  as- 
sume that  it  was  upon  that  ground  that  the  justice  gave 
judgment  for  the  defendants.  His  decision  was  erroneous. 
The  bought  note,  signed  by  the  broker  Bauer,  was  deliv- 
ered by  him  to  the  plaintiff,  and,  to  satisfy  the  Statute  of 
Frauds,  it  was  a  sufficient  written  memorandum  of  the 
agreement,  the  plaintiff  having  also  signed  it  as  evidence 
of  his  assent  to  the  contract.  The  note  had  subscribed  to 
it  the  name  Bauer,  and  as  Bauer,  when  the  instrument 
was  shown  to  him,  swore  that  he  delivered  it  to  the  plaint- 
iff, this  should  be  regarded,  on  appeal,  as  sufficient  evidence 
of  the  delivery  of  the  note  signed  by  Bauer;  because,  if 
the  defendants  were  not  satisfied  with  this  evidence,  they 
should  have  taken  the  objection  below,  that  the  signature 
was  not  shown  to  be  in  his  handwriting,  and  he  could  then 
have  been  examined  upon  that  point ;  it  being  a  familiar 
rule  that  where  no  objection  is  made  upon  the  trial,  for  a 
want  of  proof  which  might  then  have  been  supplied,  it  is 
too  late  to  make  the  objection  for  the  first  time  in  the 
appellate  court. 

The  defendants  are  the  parties  sought  to  be  charged  in 
this  action,  and  the  broker  Bauer,  acting  as  their  agent — 
for,  upon  this  point,  no  question  was  made  in  the  case — 
having  delivered  a  note  to  the  plaintiff  as  buyer,  stating 
the  terms  of  the  contract,  and  signed  by  him,  it  is  imma- 
terial that  he  neglected  to  sign  the  note  or  memorandum  in 
writing  of  the  sale,  that  he  delivered  to  the  defendants  as 
the  sellers  (Justice  v.  Lang,  42  N.  Y.  493  &  52  N.  Y.  325 ; 
Sale  v.  Darrow,  2  Hilt.  184;  Thompson  v.  Gardner,  Eng 
L.  R.  1  Ch.  Div.  777). 
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It  is  true,  as  the  appellant  argues,  that  where  the  bought 
and  sold  notes  vary,  and  there  is  no  signed  entry  in  the 
broker's  books  nor  in  any  other  form  in  writing,  showing 
the  bargain,  there  is  no  valid  contract.  But  there  is  no 
variance  between  the  two  notes  in  this  case,  creating  any 
doubt  as  to  the  terms  of  the  agreement.  The  difference 
between  them  is  immaterial  and  in  no  way  affects  the  terms 
of  the  contract.  The  sold  note  does  not  contain  the  name 
of  the  defendants,  but  there  was  a  delivery  of  it  to,  and  an 
acceptance  of  it  by  them  from  the  broker.  The  one  note 
says  about  the  middle  of  April,  and  the  other  about  the 
15th  of  April,  which  is  substantially  the  same  thing ;  and 
that  the  name  of  J.  L.  Smith  is  printed  on  the  sold  note,  is 
immaterial.  It  is  not,  and  could  not  be  a  subscription  of 
the  note  under  the  statute. 

It  was  held  by  the  Court  of  Appeals  in  the  case  cited, 
of  Justice  v.  Lang,  that,  where  a  party  accepted  from  an- 
other his  written  agreement  to  deliver  goods  at  a  specified 
price  and  promised  to  pay  for  them  on  delivery,  the  prom- 
ise, though  not  valid  at  law.  was  a  good  consideration  in 
support  of  the  written  agreement. 

The  appellant  insists  that  whether  there  was  a  verbal 
agreement  on  the  part  of  the  plaintiff  to  buy,  was  a  ques- 
tion of  fact  for  the  court  below ;  and  as  the  court  decided 
in  favor  of  the  defendants,  it  must  be  presumed  that  the 
judge  found  that  there  was  no  such  agreement,  and  that 
therefore  the  bought  note  or  written  memorandum  was 
void,  there  being  no  consideration  for  it. 

In  Justice  v.  Ifang,  the  question  in  the  case  was  whether 
an  oral  promise  on  the  part  of  the  buyer  to  pay  for  the 
goods  could  be  implied  from  the  circumstances ;  and  on 
the  last  hearing  of  the  case,  (52  N.  Y.  325),  it  was  held  that 
the  fact  was  not  directly  proved ;  but  only  facts  and  cir- 
cumstances were  shown,  bearing  more  or  less  cogently  on 
the  main  fact,  leaving  their  force  and  weight  and  the  just 
and  reasonable  inference  to  be  deduced  from  them  a  ques- 
tion for  the  jury.  But  there  is  no  want  of  direct  proof  in 
this  case  of  a  promise  on  the  part  of  the  plaintiff;  for  the 
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very  note  on  which  he  seeks  to  recover  is  signed  by  him ; 
and  he  testifies  that  he  signed  it  as  the  contract ;  in  addi- 
tion to  which  he  demanded  the  goods,  and  tendered  his 
note  therefor,  according  to  the  terms  of  the  contract, 
which  the  defendant  refused  to  accept  and  deliver  the 
goods;  so  that,  if  the  justice  had  held  that  there  was  no 
corresponding  promise  or  offer  on  the  part  of  the  plaintiff 
to  comply  with  the  terms  of  the  contract,  the  finding  would 
have  been  in  direct  conflict  with  this  evidence,  and  could 
not  be  sustained. 

The  judgment,  therefore,  should  be  reversed,  and  a  new 
trial  ordered,  on  the  ground  that  there  was  a  sufficient 
memorandum  in  writing  to  satisfy  the  Statute  of  Frauds, 
coupled  with  the  promise  or  offer  of  the  plaintiff  to  pay  for 
the  goods,  in  the  manner  provided  for  in  the  written  memo- 
randum, drawn  up,  signed  and  delivered  by  the  broker  to 
the  plaintiff. 

LARREMORE  and  BEACH,  JJ.,  concurred. 
Judgment  reversed  and  new  trial  ordered. 


M.  L.  REICHENBACH  et  a?.,  Plaintiffs,  against  FREDERICK 
WINKHAUS  et  a?.,  Defendants. 

[SPECIAL  TERM.] 

(Decided  June,  1884.) 

Where  a  general  assignment  for  benefit  of  creditors,  although  completely 
executed  and  acknowledged,  is  not  delivered  and  is  not  intended  by  the 
parties  to  take  effect  at  the  time,  but  is  retained  by  the  assignor  and  by 
him  delivered  to  his  attorney  with  instructions  to  keep  it  until  further 
orders  from  the  assignor  or  until  the  attorney  shall  think  necessary  to 
file  it  for  the  best  interest  of  all  the  creditors,  there  is  a  reservation  of 
power  to  revoke  which  renders  the  assignment  void. 

TRIAL  of  an  action  by  the  court  without  a  jury. 
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The  action  was  brought  by  judgment  creditors  to  set 
aside  a  general  assignment  by  the  judgment  debtor  for  the 
benefit  of  his  creditors. 

It  appeared  from  the  evidence  that  the  defendant  Speth- 
mann,  the  assignor,  being  insolvent  and  intending  to  go  to 
Europe  to  see  his  creditors,  executed  an  assignment  for  the 
benefit  of  his  creditors,  without  preferences,  to  the  defend- 
ant Winkhaus,  which  was  dated  and  acknowledged  by  both 
the  assignor  and  assignee  on  March  19th,  1883.  The  in- 
'strument  contained  the  usual  acceptance  of  the  trust  by  the 
assignee.  The  assignment  was  not  delivered  at  the  time, 
and  was  not  intended  by  the  parties  to  take  effect  as  an 
assignment  on  the  date  thereof,  but  was  retained  by  the 
assignor  and  by  him  handed  to  his  attorney,  with  the  ex- 
press direction  to  keep  it  until  further  orders  from  him,  or 
until  said  attorney  thought  necessary  to  file  it  for  the  best 
interest  of  all  the  creditors.  The  assignor  sailed  for  Europe 
on  March  21st,  1883,  and  immediately  thereafter,  the  plaint- 
iffs began  an  action  and  obtained  an  attachment  therein 
against  the  property  of  the  debtor  Spethmann  on  the 
ground  of  his  non-residence.  After  the  Iev3r  of  the  attach- 
ment the  assignment  was  first  delivered  by  the  assignor's 
attorney  to  the  assignee,  and  was  thereupon  filed.  The 
attachment  was  subsequently  vacated  on  technical  grounds. 
It  appeared  also  that  the  whole  stock  in  trade  of  the  as- 
signor had,  prior  to  the  assignment,  been  consigned  to  the 
firm  of  which  the  assignee  was  a  member,  and  was  held  by 
them  for  sale  on  commission  and  as  security  for  advances 
made  thereon. 

FrankJieimer  $  Rosenblatt,  for  plaintiffs. 

Chamberlain,  Garter  £  Hornblower,  for  defendant  Wink- 
haus. 

Henry  G-rasse,  for  defendant  Spethmann. 

BEACH,  J.  —  [After  stating  the  facts  as  above.]  —  A 
prompt  decision  of  this  case  seems  desirable,  because,  if 
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postponed,  long  delay  will  unavoidably  result.  For  that 
reason,  my  conclusion  is  briefly  stated  without  argument. 
An  insolvent  assignment  reserving  to  the  assignor  power  of 
revocation  is  void  in  judgment  of  law  (Riggs  v.  Murray, 
2  Johns.  Ch.  565 ;  s.  c.,  15  Johns.  571).  Any  purpose  of 
the  assignor  which  would  render  the  assignment  legally 
fraudulent  if  contained  in  the  deed,  is  equally  effective  if 
shown  by  other  proof  (Grasherie  v.  Apple,  14  Abb.  Pr.  64). 
The  deposit  of  the  assignment  with  a  stranger  after  com- 
plete execution  to  hold  until  receipt  of  further  orders  from 
the  assignor,  or  to  file  when,  in  the  judgment  of  the  de- 
positary, it  should  be  for  the  best  interest  of  all  creditors, 
is  a  clear  reservation  of  the  power  to  revoke,  rendering  it 
void.  There  may  be  another  reason,  in  that  no  immediate 
delivery,  followed  by  an  actual  and  continued  change  of 
possession  of  the  assigned  estate,  did  or  under  the  circum- 
stances could  take  place.  The  title  to  the  property  passed 
upon  execution  by  the  assignor  and  acceptance  by  the 
assignee  (Cruat  v.  Sedgwick*  1  Barb.  210;  Butler  v.  Stod- 
dard,  7  Paige  163;  s.  c.,  20  Barb.  505). 

Judgment  for  plaintiffs,  with  costs. 


NELSON  ZABRISKIE,  Plaintiff,  against  EDWARD  P.  WILDER, 

Defendant. 

[SPECIAL  TERM.] 

(Decided  July,  1884.) 

Upon  an  appeal  from  a  district  court  in  the  city  of  New  York,  the  return 
of  the  justice  should  not  be  altered  or  added  to  by  him  without  applying 
for  leave  of  court.  If  he  voluntarily  makes  an  amended  or  supplemental 
return,  the  court  may  direct  it  to  be  taken  from  the  files. 

MOTION  to  set   aside  an  amended  return   upon   appeal 
from  a  district  court  in  the  city  of  New  York. 

The  facts  are  stated  in  the  opinion. 


528  COURT  OF  COMMON  PLEAS. 

Zabriskie  c.  Wilder. 

VAN  HOESEN,  J. — In  Wait's  Practice  (vol.  4  p.  449) 
will  be  found  a  form  for  an  additional  return  voluntarily 
made  by  a  justice.  There  is  no  doubt  that  this  court  may, 
of  its  own  motion,  order  an  amended  or  a  supplemental  re- 
turn, nor  is  there  any  doubt  that  a  justice  of  a  district  court 
may  himself  apply  for  leave  to  amend  or  to  supplement  his 
return  (Simpson  v.  Carter,  5  Johns.  350).  There  is  more 
question  as  to  whether  or  not  a  justice  may,  without  ob- 
taining permission  of  the  appellate  court,  volunteer  to 
make  an  amended  or  a  supplemental  return. 

In  Barker  v.  Webster  the  General  Term  of  the  Superior 
Court  of  Buffalo  decided  that,  without  leave  of  the  appel- 
late court,  a  justice  had  no  right  to  file  an  amendment  or 
addition  to  his  original  return  ;  but  the  old  Supreme  Court, 
in  Rudd  v.  Baker  (7  Johns.  548),  impliedly  sanction  the 
making  of  supplementary  returns.  They  speak  of  the  prac- 
tice without  disapproval,  though  they  strongly  reprehend 
the  conduct  of  the  justice  in  that  particular  case,  because 
he  was  so  extremely  amiable  that  he  made  a  fresh  supple- 
mentary return  when  either  of  the  parties  called  upon  him, 
though  he  did  not  think  it  necessary  to  make  his  numerous 
returns  at  all  consistent. 

My  own  judgment  is  that  it  is  the  safer  practice  to  re- 
quire the  justice  to  apply  for  leave  before  he  alters  or  adds 
to  his  first  return.  Notice  may  then  be  given  to  both  liti- 
gants, and  neither  party  will  be  surprised,  when  the  case 
comes  on  for  argument,  at  finding  that  the  justice  has 
changed  the  papers  on  which  the  appeal  is  to  be  heard.  I 
will  therefore  direct  the  amended  return  to  be  taken  from 
the  files,  but  as  the  question  raised  is  not  without  difficulty, 
and  as  there  is  a  decision  of  high  authority  that  permits  the 
filing  of  a  supplementary  return,  I  will  impose  no  costs. 

There  is  no  need  of  an  amended  return.  The  appellant's 
remedy  is  under  section  3049.  The  return  need  not  con- 
tain proof  of  service  of  the  notice  of  appeal  upon  the  re- 
spondent. 

Order  accordingly. 
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ANNIE    ROSENTHAL,    Respondent,    against    SOLOMON  M. 
GEOUSE,   Appellant. 

(Decided  March  13th,  1885.) 

Under  the  provisions  of  the  Code  of  Civil  Procedure,  error  of  the  justice  of 
a  district  court  in  the  City  of  New  York,  in  refusing  to  set  aside  a  war- 
rant of  attachment  issued  against  the  property  of  a  defendant  in  an 
action  in  such  court,  is  not  ground  for  reversal  of  a  judgment  against 
the  defendant  subsequently  rendered  in  the  action,  upon  an  appeal  from 
such  judgment  to  this  court. 

APPEAL  from  a  judgment  of  a  district  court  in  the  City 
of  New  York. 

In  an  action  in  a  district  court  a  warrant  of  attachment 
was  issued  and  levied  upon  personal  property  of  the  defend- 
ant. A  motion  by  him  to  set  aside  the  attachment  was 
denied.  Judgment  was  rendered  for  plaintiff,  defendant 
admitting  the  claim  upon  which  the  action  was  brought. 
From  the  judgment,  the  defendant  appealed  to  this  court, 
seeking  a  review  of  the  refusal  to  set  aside  the  attachment. 

Blumenstiel  $  Hirsch,  for  appellant. 
Herman  Joseph,  for  respondent. 

VAN  HOESEN,  J. — Section  3210  of  the  Code  provides 
that  article  3  of  title  2  of  chapter  19  shall  apply  to  the  dis- 
trict courts,  except  as  otherwise  provided  in  section  3211. 
Article  3  relates  to  arrests  in  actions  in  justices'  courts,  and 
embraces  all  sections  from  2894  to  2904,  both  included. 
Section  3211  then  provides  that  article  3  shall  not  apply  to 
arrests  in  actions  in  district  courts.  Here  we  have  two  sec- 
tions— one  providing  tbat  article  3  shall  apply,  and  the 
other  that  it  shall  not.  Surely  the  attention  of  the  legisla- 
ture should  be  called  to  these  conflicting  provisions.  Sec- 
tion 3210  also  provides  that  article  4  of  title  2  of  chapter 
19  shall  apply  to  the  district  courts,  except  as  otherwise 
VOL.  xii.— 34 
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provided  in  section  3211.  Article  4  relates  to  attachments 
in  justices'  courts,  and  embraces  all  sections  from  2905  to 
2918,  both  included.  Section  3211  provides  that  the  man- 
ner of  applying  for,  of  granting  and  of  executing  an  attach- 
ment, and  tlie  proceedings  thereupon,  and  with  respect 
thereto,  as  prescribed  by  article  4,  title  2,  chapter  19  (§§ 
2905-2918),  shall  be  subject  to— what?  To  those  un re- 
pealed statutes  specially  applicable  to  district  courts  that 
prescribe  the  duties  of  justices  and  of  clerks,  and  that  regu- 
late "  the  mode  of  transacting  business  "  in  an  action  in  the 
district  courts.  I  have  refrained  from  commenting  on  a  ludi- 
crous blunder  in  grammar  to  be  found  in  the  last  clause  of 
the  section. 

Every  one  can  see  that  the  language  of  section  3211  is 
ill-chosen  and  obscure,  and  it  is  not  easy,  therefore,  to 
ascertain  the  meaning  of  the  codifier.  In  his  note  to  that 
section,  Mr.  Throop  says  that  he  intended  "to  abolish  a 
warrant  of  arrest  and  an  attachment  as  process  for  the  com- 
mencement of  an  action,  and  to  substitute  the  appropriate 
provisional  remedies  therefor,  as  provided  in  chapter  19." 
With  respect  to  orders  of  arrest,  Mr.  Throop  has  succeeded 
in  frustrating  his  own  intention,  for,  as  I  have  already  said, 
section  3211  provides  expressly  that  chapter  19  shall  not 
apply  to  orders  of  arrest  in  district  courts.  With  respect 
to  warrants  of  attachment  he  has,  I  believe,  in  a  measure 
succeeded  in  carrying  out  his  purpose.  As  was  said  in  Sulli- 
van v.  Presdee  (9  Daly  552),  article  4,  title  2,  chapter  19 
prescribes  the  cases  in  which  an  attachment  may  be  granted, 
but  the  method  of  applying  for  a  warrant,  and  the  duties 
that  fall  upon  the  justice  and  the  clerk  respectively,  remain 
the  same  as  they  were  under  the  District  Court  Act  of  1857, 
which  is  a  statute  specially  applicable  to  district  courts,  and 
which  has  never  been  repealed. 

The  proceedings  incident  to  the  application  for  the  grant- 
ing and  the  execution  of  the  warrant  of  attachment,  and 
the  duties  of  the  justice  and  the  clerk  with  respect  to  those 
proceedings,  are  now  the  same  as  are  prescribed  by  the  Dis- 
trict Court  Act;  but  if  we  wish  to  ascertain  when  and  for 
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what  causes  an  attachment  may  be  granted,  for  what  reason 
it  may  be  dissolved,  and  what  effect  upon  the  action  will  be 
produced  by  the  vacating  of  the  attachment,  we  must  look 
to  article  4.  Section  2917  expressly  declares  that  vacating 
the  attachment  does  not  affect  the  jurisdiction  of  the  jus- 
tice to  hear  and  determine  the  action  where  the  defendant 
has  appeared  generally  in  the  action,  or  where  the  summons 
was  personally  served  upon  him,  or  where  he  is  indebted 
jointly  with  another  defendant  who  has  appeared  or  been 
personally  served.  In  short,  the  attachment  is  now  only  a 
provisional  remedy,  and  an  error  of  the  justice  in  regard  to 
such  a  remedy  ought  not  to  cause  the  reversal  of  the  judg- 
ment, if  the  action  were  properly  decided  upon  its  merits. 

In  the  case  of  Lang  v.  Marks  (65  How.  Pr.  127),  the 
court  said  that  the  Code  of  Civil  Procedure  had  made  no 
change  whatever  in  any  respect  in  the  District  Court  Act, 
except  to  require  that  an  action  should  always  be  com- 
menced by  summons.  It  is  evident  that  when  the  decision 
in  Lang  v.  Marks  was  made  the  attention  of  the  court  had 
not  been  called  to  the  case  of  Sullivan  v.  Presdee  (9  Daly 
552).  The  court,  in  Sullivan  v.  Presdee,  had  examined  the 
sections  that  were  under  consideration  in  Lang  v.  Marks, 
and  had  held  that  section  3211  did  no  more  than  prescribe 
the  manner  of  suing  out  and  executing  a  warrant  of  attach- 
ment. As  part  of  the  manner  of  granting  an  attachment, 
it  provided  that  the  justice  and  the  clerk  should  each  con- 
tinue to  write  his  name  on  the  warrant  in  the  place  and  in 
the  way  that  the  District  Court  Act  had  prescribed.  These 
formalities  it  may  have  been  of  small  consequence  to  pre- 
serve, but  that  was  not  the  affair  of  the  courts ;  the  legisla- 
ture had  seen  fit  to  adopt  the  confused  language  of  the  cod- 
ifier,  and  the  duty  was  devolved  upon  the  court  of  constru- 
ing it.  But,  in  everything,  save  regulating  the  manner  of 
issuing  and  executing  warrants  of  attachment,  the  sections 
of  article  4,  title  2,  chapter  19,  were  to  apply.  Indeed,  in 
Lang  v.  Marks,  the  court  holds  that  section  2917  does 
apply.  If  that  be  conceded,  the  error  in  the  decision  of 
Lang  v.  Marks  is  manifest,  for  there  can  be  no  doubt  that 
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the  section  last  named  does  radically  and  entirely  change 
the  practice  that  prevailed  under  the  District  Court  Act. 
Under  that  act,  the  setting  aside  of  the  attachment  necessi- 
tated the  dismissal  of  the  action.  The  attachment  was 
original  process,  and  if  that  were  set  aside,  the  suit  fell 
with  it,  for  the  defendant  could  not  be  held  to  answer  a 
process  that  had  been  annulled  and  held  for  naught.  In 
Lang  v.  Marks,  the  court  said  that  because  the  manner  of 
obtaining  and  executing  the  warrant  was  preserved,  it  fol- 
lowed necessarily  that  the  effect  of  vacating  the  warrant 
must  be  the  same  as  it  had  been  under  the  District  Court 
Act.  This  did  not  follow.  Section  2917  expressly  provides 
against  such  a  result,  and  declares  that  notwithstanding  the 
dissolving  of  the  attachment,  the  justice  shall  proceed  to 
try  the  issues  and  to  render  judgment.  On  the  ground 
that  Lang  v.  Marks  overlooked  the  decision  of  this  court  in 
Sullivan  v.  Presdee,  as  well  as  on  the  ground  that  it  was 
erroneously  decided,  we  cannot  regard  it  as  an  authority  to 
be  followed. 

If,  under  section  2917,  the  warrant  is  only  a  provisional 
remedy,  the  disposition  of  which  does  not  involve  the  merits 
of  the  action  or  the  process  by  which  the  defendant  is 
brought  to  the  court,  it  cannot  be  said  that  the  judgment  is 
erroneous,  though  the  justice  may  have  erred  in  upholding 
the  attachment.  If  there  were  no  error  in  the  judgment  in 
the  district  court,  there  can  be  no  error  in  the  judgment 
when  it  is  brought  into  the  appellate  court  for  review.  We 
find  no  error  in  the  judgment,  for  the  defendant  in  his 
answer  admits  that  he  owes  the  claim  upon  which  the  suit 
was  brought.  The  judgment  must,  therefore,  be  affirmed. 

It  may  be  asked,  what  remedy  has  the  party  aggrieved 
if  a  district  court  errs  in  upholding  or  in  vacating  a  provi- 
sional remedy  ?  At  present  there  is  no  remedy.  There  is 
a  casus  omissus.  Just  as  the  legislature,  in  1882,  found  it 
necessary  to  amend  section  3191  of  the  Code  so  as  to  pro- 
vide for  a  review  by  this  court  of  orders  of  the  Marine 
Court  that  "granted,  refused,  continued  or  modified  a  pro- 
visional remedy,"  so  now  it  is  indispensable  that  there 
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should  be  farther  legislation  if  there  is  to  be  an  appeal 
from  the  orders  of  the  district  courts  with  respect  to  provi- 
sional remedies.  As,  prior  to  the  Code  of  Civil  Procedure, 
there  was  no  such  thing  as  a  provisional  remedy  in  a  district 
court,  it  is  easy  to  see  why  no  provision  has  been  made  for 
an  appeal  in  such  a  case  as  this. 

We   cannot  disturb  the  action  of  the  district  court  in 
refusing  to  set  aside  the  attachment. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  affirmed. 


JOHN  D.  W.  JOY  et  al.,  Respondents,  against  NATHAN  J. 
SCHLOSS  et  al.,  Appellants. 

(Decided  April  13th,  1885.) 

Goods  were  ordered  by  defendants  from  plaintiffs,  nothing  being  said  as  to 
where  or  by  whom  the  goods  should  be  made,  though  it  was  understood 
they  were  not  in  existence  ;  but  it  did  not  appear  that  defendants  ex- 
pected plaintiffs  themselves  to  manufacture  the  goods.  Plaintiffs  were 
agents  of,  and  sold  goods  and  took  orders  for  several  manufacturers  of 
such  goods,  among  them  for  a  corporation  of  which  plaintiffs  were  stock- 
holders as  well  as  sole  agents  ;  and  by  this  corporation  the  goods  ordered 
-were  in  fact  manufactured  for  plaintiffs.  Held,  that  this  was  a  sale  of 
goods  within  the  Statute  of  Frauds,  rather  than  a  contract  for  work  an,d 
labor  (re-affirming  the  doctrine  of  Millar  v.  Fitzgibbons,  9  Daly  505). 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  reversing  a  judgment  of  that  court 
entered  on  the  verdict  of  a  jury  and  ordering  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Simon  Wolf  And  W.  If.  Townley,  for  appellants. 

Eugene  H.  Pomeroy,  for  respondents. 

VAN  HOESEN,  J. — The  learned  justice  who  wrote  the 
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opinion  of  the  General  Term  of  the  City  Court  of  New 
York,  said  very  correctly  that,  if  as  matter  of  fact,  the 
plaintiffs  had  failed  to  show  that  the  goods  were  to  be 
manufactured  by  them,  the  statute  would  clearly  apply  to 
the  contract,  and  the  mistake  that  the  General  Term  made 
was  in  assuming  that  the  plaintiffs  themselves  were  bound 
by  the  contract  to  manufacture  the  goods.  There  is  not 
only  no  evidence  to  support  such  a  finding,  but  there  is 
conclusive  evidence  to  the  contrary. 

The  plaintiffs  were  agents  for  several  mills  that  manu- 
factured woolen  and  cotton  goods,  the  Essex  Mills  and  the 
Hamilton  Mills  being  among  the  number.  As  a  dry  goods 
commission  house,  the  plaintiffs  sell  goods  for  manufac- 
turers and  take  orders  for  them.  In  February,  1883,  they 
got  from  the  defendants  an  order  for  two  pieces  of  Salis- 
bury suitings  which  they  agreed  to  deliver  in  the  following 
April  and  May.  Nothing  was  said  as  to  the  place  where 
or  the  parties  by  whom  the  goods  should  be  made,  though 
it  was  understood  that  they  were  not  in  existence.  Any 
goods  that  corresponded  to  the  sample,  whether  manufac- 
tured by  a  mill  that  the  plaintiffs  represented  or  not,  could 
lawfully  have  been  delivered  in  fulfillment  of  the  order. 

.There  is  not  a  word  in  the  testimony  that  gives  the 
faintest  color  to  the  assertion  that  the  defendants  expected 
that  the  plaintiffs  themselves  would  manufacture  the  goods, 
but  yet,  because  it  appeared  in  the  course  of  the  trial  that 
the  plaintiffs  were  stockholders  of  a  corporation  called  the 
Essex  Mills  and  its  sole  agents,  the  General  Term  of  the 
City  Court  came  to  the  conclusion  that  the  contract  re- 
quired the  plaintiffs  themselves  to  manufacture  the  goods. 
Having  reached  that  entirely  unwarranted  conclusion,  the 
General  Term  then  decides,  in  opposition  to  all  the  evi- 
dence, that  the  plaintiffs  did  actually  manufacture  the 
goods. 

It  is  easy  to  imagine  circumstances  under  which  such  a 
decision  would  operate  most  severely  and  unjustly  upon  the 
plaintiffs,  for  it  is  familiar  law  that  a  manufacturer  is  held 
liable  upon  an  implied  warranty  against  latent  defects, 
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though  no.  such  liability  attaches  to  an  ordinary  commis- 
sion merchant  (Hoe  v.  Sanborn,  21  N.  Y.  552). 

It  is  perfectly  clear  that  the  General  Term  fell  into  error 
in  assuming  that  the  plaintiffs  owning  some  shares  of  stock 
of  the  corporation  called  the  Essex  Mills  had  a  bearing  on 
the  question  of  the  applicability  of  the  Statute  of  Frauds  to 
the  contract  of  the  parties.  It  was  proved  that  the  plaint- 
iffs gave  the  order  for  the  Salisbury  suitings  to  the  Essex 
Mills,  but  the  contract  with  the  defendants  did  not  require 
them  to  do  so ;  as  I  have  said  before,  the  goods  could  have 
been  bought  anywhere  if  the  plaintiffs  had  seen  fit  to  buy 
them  in  the  market,  and  the  defendants  could  not  have  ob- 
jected that  they  had  not  been  manufactured  iu  some  one  of 
the  mills  of  which  the  plaintiffs  were  agents. 

It  is  obvious,  therefore,  that  this  was  a  sale  of  goods 
rather  than  a  contract  for  work  and  labor,  and  that  the  case 
falls  within  the  class  mentioned  by  Judge  HUNT  in  Parsons 
v.  Loucks  (48  N.  Y.  20)  when  he  says :  "  The  present  is 
not  one  of  the  border  cases  in  which  an  embarrassing  ques- 
tion is  presented — as  where  wheat  is  sold,  but  the  labor  of 
threshing  remains  to  be  done ;  or  a  sale  of  flour  which  has 
yet  to  be  ground  from  wheat;  or  the  sale  of  timber  that  is 
to  be  cut  arid  corded ;  nor  where  the  defendants  might  pro- 
cure other  parties  to  manufacture  the  paper"  (3  Parsons 
on  Contracts,  7th  ed.,  star  p.  54). 

-  Parsons  v.  LoucTcs  was  the  precursor  of  Millar  v.  Fitzgib- 
bons  (9  Daly  506),  and  is  a  support  for  it,  if  precedent  were 
needed  to  sustain  a  sound  principle. 

The  order  and  the  judgment  entered  upon  the  order  of 
the  General  Term  should  be  reversed  and  the  judgment  of 
the  trial  term  affirmed,  with  costs. 

LARREMOKE  and  J.  F.  DALY,  JJ.,  concurred. 

Judgment  and  order  of  General  Term  reversed  and  judg- 
ment of  trial  term  affirmed,  with  costs. 
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ACTION. 

1.  A  distinguishing  feature  between 
the  right  of  action  by  a  personal 
representative  where  property  was 
transferred    by    the    deceased    in 

'fraud  of  his  creditors,  and  the 
right  of  action  for  property  or  the 
value  of  property  of  which  he  was 
defrauded  during  his  lifetime,  is 
that  if  there  are  assets  sufficient 
to  pay  the  creditors  of  the  de- 
ceased fraudulent  grantor,  the 
personal  representative  'has  no 
right  of  action  as  trustee  for  the 
benefit  of  creditors;  whereas  the 
other  action  is  maintainable,  al- 
though there  may  be  ample  assets 
to  pay  debts;  and  the  two  causes 
of  action,  consequently,  cannot  be 
united  in  one  and  the  same  count. 
Curry  v.  Brockway,  17 

2.  A  complaint  alleged  that  plaintiff 
was  the  owner  and  possessor  of  a 
certain   s;im  of  money   "on  de- 
posit at  the  Church  of  Alphonse 


in  the  city  of  New  York;"  and 
that  defendants,  without  the 
knowledge  and  consent  of  plaint- 
iff, took  and  withdrew  said  funds 
belonging  to  plaintiff  from  said 
institution  and  appropriated  flie 
same  to  their  own  use.  Held,  that 
a  demurrer,  on  the  ground  that 
the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of 
action,  must  be  overruled;  it  not 
appearing  that  the  money  depos- 
ited became  the  property  of  the 
depositee.  Mulcahy  v.  Devlin,  1:32 

3.  The  provision  of  section  1628  of 
the  Code  of  Civil  Procedure — that 
while  an  action  to  foreclose  a  mort- 
gage upon  real  property  is  pending 
or  after  final    judgment  for  the 
plaintiff  therein,  no  other  action 
shall  be  commenced  or  maintained 
to  recover  any  part  of  the  mort- 
gage  debt,  without  leave  of  the 
court  in  which  the  former  action 
was  brought — does  not  prohibit  a 
junior  mortgagee  who  has  filed  a 
notice  of  claim  to  surplus  moneys 
arising  upon  foreclosure  of  a  prior 
mortgage,  and  is  a  party  to  pro- 
ceedings  for  the   distribution    of 
such  surplus,  from  bringing,  with- 
out leave  of  court,  an  action  to 
recover  the  debt  secured  by  his 
mortgage.  Wyckoffv.  Devlin,   144 

4.  Where  an  agreement  to  manufac- 
ture   goods    has   been  fully  per- 
formed on  the  part  of  the  manu- 
facturer,   but    the    other    party 
refuses    to    accept   them,  an  ac- 
tion may  be   maintained   by  the 
manufacturer  for  the  price  agreed 
upon;  he  is  not  restricted  to  an 
action  for  damages  for  non-accept- 
ance.   Donnell  v.  Hearn,         230 

5.  A  statute  providing  that  corpora- 
tions or  individuals  operating  or 
owning  certain  public  conveyances 
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shall  forfeit  and  pay,  for  every  per- 
son or  passenger  dying  from  any 
injury  resulting  from  or  occasioned 
by  negligence  of  their  employe's, 
<fec.,  or  other  causes  mentioned,  a 
specified  sum,  which  may  be  sued 
for  and  recovered  by  the  husband 
and  wife  or,  in  certain  contingen- 
cies, by  the  minor  child  or  chil- 
dren of  the  deceased,  "  or,  if  such 
deceased  be  a  minor  and  unmar- 
ried, then  by  the  father  and 
mother,"  does  not  authorize  an 
action  for  such  sum  by  the  father 
and  mother  of  one  so  dying  who 
was  adult  and  unmarried  at  the 
time  of  his  death.  Isaac  v.  Den- 
ver and  Rio  Grande  R.  Co.,  340 

6.* Under  a  condition,  in  a  receipt 
given  by  an  express  company  for 
goods  delivered  to  them  for  trans- 
portation, that  in  no  event  shall 
the  company  be  liable  for  any  loss 
or  damage  unless  the  claim  therefor 
shall  be  presented  to  them  in  writ- 
ing within  thirty  days  after  the 
date  of  the  receipt,  the  presenta- 
tion of  a  claim  for  loss  within  the 
time  specified  is  a  condition  pre- 
cedent to  a  recovery  in  an  action 
against  the  carrier  for  non-delivery 
of  the  goods.  Hirshberg  v.  Dins- 
more,  429 

7.  The  Civil  Damage  Act  (L.   1873 
c.  C46),  does  not  give  a  right  of 
action  against  a  person  for  selling 
intoxicating  liquors  to  another  un- 
less the  plaintiff  has  suffered  in- 
jury from  the  intoxication  of  such 
other  person;  and  such  intoxica- 
tion must  be  alleged  in  the  com- 
plaint. McEntee  v.  Spiehler,    435 

8.  Although  the  parties  to  a  building 
contract  have  waived  performance 
of  it  within  the  time  fixed  there- 
for, if  thereafter  the  owner  refuses 
to  allow  the  builder  to  continue  the 
work,  the  latter,  without  making  a 
demand  of  performance  on  the  part 
of  the  owner  within  a  reasonable 
time,  may  recover  upon  a  quantum 
meruit  for  the  work  done.   Powers 
v.  Hogan,  444 

9.  Defendants,  brokers  carrying  on 
business  in  the  City  of  New  York, 
were  employed  by  plaintiffs  to  sell 
certain  mining  stock  owned  by  the 
latter.      There  being   no  market 
for  the  stock   in  New  York,   de- 
fendants   sold    it    through    their 


agents  in  San  Franeisco,  who  bor- 
rowed a  corresponding  amount  of 
the  stock  there  to  enable  them  to 
make  delivery,  as  was  customary 
in  the  business,  and  accounted  to 
defendants  for  the  proceeds  of  the 
sale.  Plaintiffs,  on  receiving  from 
defendants  notice  of  the  sale,  de- 
livered their  stock  to  defendants. 
Held,  that  the  proceeds  of  sale  so 
received  by  defendants  might  be 
recovered  from  them  by  plaintiffs 
in  an  action  for  money  received  in 
a  fiduciary  capacity.  Waters  v. 
Marrin,  '  445 
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1.  An  action  having  been  fully  tried 
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at  a  trial  term  of  the  Marine 
Court  of  the  city  of  New  York, 
and  the  complaint  dismissed  and 
judgment  entered  for  defendant, 
on  appeal  to  the  General  Term  of 
that  court,  upon  consideration  of 
the  whole  record,  the  judgment 
was  reversed.  Held,  that  an  ap- 
peal to  this  court  should  not  be 
decided  upon  an  objection  to  the 
answer  for  insufficiency,  as  such  a 
decision  would  deprive  the  defend- 
ant of  the  right  to  ask  leave  to 
amend,  which  he  might  have  exer- 
cised had  not  the  decision  at  the 
trial  term  been  in  his  favor.  Shel- 
don v.  Sabin,  84 

2.  Pending  an  appeal  to  the  General 
Term  of  the  Marine  Court  of  the 
city  of  New  York  from  an  order 
of  that  court  which  opened  a  judg- 
ment entered  upon  failure  to  an- 
swer and  allowed  the  defendant  to 
answer  the  complaint,  upon  terms, 
the  act  of  July  1st,  1882  (L.  1882 
c.  399),  was  passed  and  went  into 
effect,  amending  section  3191  of 
the  Code  of    Civil  Procedure   by 
adding  a  provision  for  an  appeal 
to  this  court  from  an  actual  deter- 
mination of  the  General  Term  of 
the  Marine  Court,  "  where  an  or- 
der has  been  made  which  grants, 
refuses,  continues,  or  modifies  a 
provisional    remedy,  or  where  it 
involves  some  part,  of  the  merits, 
or  where  it  affects  a  substantial 
right,  or  where,  in  effect,  it  deter- 
mines the  action  and  prevents  a 
judgment  from  which  an  appeal 
might  be  taken;"  but  also  provid- 
ing that  no  amendment  made  by 
the  act  should  "  invalidate  or  im- 
pair the  effect  of  any  proceeding 
heretofore    taken."       The    order 
appealed  from  was  subsequently 
affirmed  by  the  General  Term  of 
the  Marine  Court.     Held,  that  an 
appeal  to  this  court  from  that  de- 
termination   must    be   dismissed. 
Walsh  v.  Schulz,  103 

3.  Costs  paid  to  the  justice  of  a  dis- 
trict court  in  the  city  of  New  York 
or  his  clerk,  to  perfect  an  appeal 
from  such  court,  belong  to  and  are 
to  be  paid  over  to  the  party  pre- 
vailing in  the  district  court;  and 
the  appellant,  after  succeeding  on 
the  appeal,  cannot  compel  the  jus- 
tice or  clerk  to  refund  to  him  the 
costs  paid.    Sherwood  v.  Travelers 
Ins.  Co.  of  Hartford,  137 


4.  The  power  of  the  General  Term 
to  review  the  findings  of  fact  of  a 
referee  upon  conflicting  evidence 
should   be  exercised  only  in  ex- 
treme cases,  where  it  is  clearly 
manifest  to  the    appellate   court 
that  he  was  wrong.     Anderson  v. 
Meislahn,  149 

5.  An  exception  to  the  ruling  of  a 
referee  as  to  the  measure  of  dam- 
ages is  not  waived  by  a  subsequent 
agreement    between    the    parties 
fixing  the  amount  of  damages  to 
be  reported  by  the  referee,  where 
the  party  taking    the    exception 
specially  reserves  the  right  to  a 
review   of   such  ruling.     Carr  v. 
Hills  Archimedean  Lawn  Mower 
Co.,  332 

6.  In  reviewing,  upon  appeal  from 
a  judgment,  a  ruling  made  at  the 
trial  upon  an  offer  of  proof,  such 
offer  is  not  to  be  treated  with  any 
special  favor,  nor  to  be  expanded 
so  as  to  embrace  matters  not  with- 
in the  issues  raised  by  the  plead- 
ings.    Coulson  v.  Whiting,       408 

7.  An  order  setting  aside  a  verdict 
for  plaintiff  as  against    the    evi- 
dence may  be  affirmed  on  an  ap- 
peal by  him  to  the  General  Term, 
notwithstanding  there  was  no  re- 
quest by  defendant,  at  the  trial,  to 
have  a  verdict  directed  in  his  favor. 
Engel  v.  Schoolherr,  417 

8.  Upon  an   appeal  from  a  district 
court  in  the  city  of    New  York, 
the  return  of  the  justice  should 
not  be  altered  or  added  to  by  him 
without    applying    for    leave     of 
court.    If  he  voluntarily  makes  an 
amended  or  supplemental  return, 
the  court  may  direct  it  to  be  taken 
from  the  files.    Zabriskie  v.  Wil- 
der, 527 

9.  Under  the  provisions  of  the  Code 
of  Civil  Procedure,   error  of  the 
justice  of  a  district  court  in  the 
City  of  New  York,  in  refusing  to 
set  aside  a  warrant  of  attachment 
issued  against  the  property  of  a 
defendant  in   an  action  in   such 
court,  is  not  ground  for  reversal 
of  a  judgment  against  the  defend- 
ant subsequently  rendered  in  the 
action,  upon  an  appeal  from  such 
judgment  to  this  court.     Bosen- 
thal  v.  Grouse,  529 

10.  The  repeal  of  the  act  of   1802 
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(L.  1802  c.  467  §  7),  giving  har- 
bor masters  of  the  port  of  New 
York  power  to  remove  vessels  in 
that  port,  does  not  affect  the  de- 
termination of  an  appeal  previ- 
ously taken  from  a  judgment  in  an 
action  brought  under  it;  the  re- 
view of  a  judgment  in  a  civil  ac- 
tion is  controlled  by  the  law  exist- 
ing when  the  judgment  was 
pronounced.  Cole  v.  Mahoney, 

405 

See  ATTACHMENT,  2. 
COSTS,  4. 
EVIDENCE,  2. 
PLEADING,  1,  8. 
TRIAL,  2-4. 

ARBITRATION. 

1.  A  provision  in  a  building  contract 
that  any  dispute  as  to  the  value  of 
extra  work  or  work  omitted  shall 
be  settled  by  arbitration  does  not 
bind  the  builder  to  have  such  a 
dispute  settled  by  an  arbitration 
without  witnesses.    Anderson  v. 
Meislahn,  149 

2.  Under  a  provision  in  a  building 
contract  that  should  any  dispute 
arise  respecting  the  true  construc- 
tion or  meaning  of  the  drawings 
or  specifications,  the  same  shall  be 
decided  by  a  certain  third  person, 
and  his  decision  shall  be  final  and 
conclusive,  notice  of  a  submission 
to  such  person  by  one  party  need 
not  be  given  to  the  other,  where 
no  dispute  as  to  items  or  values  is 
to  be  determined,  but  merely  the 
construction  of  the  specifications. 
Gustaveson  v.  McGay,  423 

3.  In  an   action  for  compensation 
agreed  to  be  paid  in  a  building 
contract  which  provides  that  the 
work  shall  be  done  to  the  satisfac- 
tion of  a  third  person,  a  refusal 
of  a  request  by  defendants  at  the 
close  of  the  trial,  for  an  instruc- 
tion to  the  jury  in  regard  to  the 
effect  of  a  certificate  by  such  third 
person  that  the  work  was  done  to 
his  satisfaction,  does  not  injure 
the  defendant,  where  such  certi- 
ficate is  not  relied  upon  as  con- 
clusive that  the  work  was  duly 
performed,  but  the  whole  trial  is 
directed  to  an  investigation  of  that 
point  independently  of  the  certi- 
ficate, ib. 


ARREST. 

See  DISTRICT  COURT,  3. 

MALICIOUS  PROSECUTION. 

ASSIGNMENT. 

See  FRAUD,  4,  5. 
INSURANCE,  4-6. 

ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS. 

1.  Where  a  general  assignment  for 
benefit  of  creditors   is   made   by 
manufacturers  who  have  contract- 
ed to  supply  all  their  products  to 
another  for  a  term  of  years,  and 
they  thereby  become   unable    to 
perform  their  contract,  no  claim 
for  damages  for  loss  of  prospect- 
ive profits,  either  on  goods  which 
might  thereafter  have  been  manu- 
factured and  supplied  under  such 
contract,   or  on    goods  manufac- 
tured and  on  hand  but  not  deliv- 
ered at  the  time  of  the  assignment, 
is  provable  against   the  assigned 
estate;  since  such  claim  is  not  a 
"  debt,"  but  merely  a  claim  for 
damages  unascertained.     Matter 
of  Adams,  454 

2.  Assignees  for  benefit  of  creditors 
cannot  be  compelled  to  deliver,  in 
performance  of  such  unperformed 
contract  of  their  assignors,  goods 
manufactured    but  not  delivered 
before  the  assignment.  ib. 

3.  Where  a  general  assignment  for 
benefit  of  creditors,  although  com- 
pletely   executed    and    acknowl- 
edged, is  not  delivered  and  is  not 
intended  by  the  parties   to  take 
effect  at  the  time,  but  is  retained 
by  the  assignor  and  by  him  deliv- 
ered to  his  attorney  with  instruc- 
tions to  keep  it  until  further  or- 
ders from  the  assignor  or  until  the 
attorney  shall  think  necessary  to 
file  it  for  the  best  interest  of  all 
the  creditors,  there  is  a  reserva- 
tion of  power  to    revoke  which 
renders     the     assignment     void. 
Beichenbach  v.  Winkhaus,       525 

See  PLEADING,  6. 
SALE,  4. 
TRUSTS,  4,  5. 

ATTACHMENT. 
1.  A  person  having  property  of  or 
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being  indebted  to  another  against 
•whom  a  warrant  of  attachment, 
has  issued,  who  gives  to  the  sheriff 
holding  the  warrant  the  certificate 
as  to  the  amount,  nature,  &c.,  of 
the  property,  required  by  section 
650  of  the  Code  of  Civil  Procedure, 
is  not  thereby  estopped  from 
showing  an  error  in  the  amount 
stated  in  the  certificate,  even  in 
an  action  brought  on  the  faith  of 
such  statement,  by  the  sheriff  or 
the  plaintiff  in  the  attachment 
suit,  under  section  655  or  section 
677  of  the  Code.  Almy  v.  Thur- 
ber,  3 

2.  Upon  appeal  from  an  order  deny- 
ing a  motion  to  vacate  an  attach- 
ment, the  order  was  modified  so 
as  to  deny  the  motion  so  far  as  it 
related  to  property  sold  on  execu- 
tion in  the  action,  and  to  grant 
the  motion  and  vacate  the  attach- 
ment as  to  property  not  sold  on 
execution.     Held,  that  an  action 
on  an  undertaking  given  to  pro- 
cure the  attachment,  conditioned 
that  if  the  warrant  of  attachment 
should  be  vacated,  the  plaintiff  in 
the  attachment  suit  would  pay, 
&c.,    could    not    be     sustained. 
Sheldon  v.  Sabin,  84 

3.  A  motion  to  vacate  an  attach- 
ment may  properly  be  made  by 
the    defendant  in   the  action    in 
which  the  attachment  was  grant- 
ed, notwithstanding  that  a  third 
person  has  claimed  as  his  own  the 
property  attached,  and  the  plaint- 
iff has  given  to  the  sheriff  a  bond 
of  indemnity  against  such  claim. 
Whitelegge  v.  De  Witt,  319 

4.  The  complaint  in  an  action  for 
damages  sustained  by  the  levying 
of  a  void  or  irregular  attachment 
need  not  aver  malice  or  want  of 
probable  cause.     Sprayue  v.  Par- 
sons, 392 

5.  An  allegation  in  such  a  complaint 
that  the  attachment  was  "  illegal, 
unauthorized  and  void,"  is  a  state- 
ment of  a  conclusion  of  law  only, 
and  will  not  admit  proof  that  the 
attachment  was  void;  but  an  aver- 
ment   that   the    attachment  was 
vacated  for  irregularity  is  suffici- 
ent to  sustain  the  action,  although 
the  rule  of  damages  in  such  a  case 
may  be  different  from  the  rule  in 


case  of  an  absolutely  void  attach- 
ment, ib. 

See  APPEAL,  9. 

ATTORNEY  AND  CLIENT,  6. 

ATTORNEY  AND  CLIENT. 

1.  Where  leave  to  prosecute  an  ac- 
tion as  a 'poor  person  is  granted, 
an  attorney  who  applies  for  and 
obtains  such  leave  is  bound  to  act 
for  the  plaintiff  without  compen- 
sation, beyond  the  costs  that  may 
be  recovered,  and  is  not  entitled 
to  retain  any  portion  of  the  re- 
covery, notwithstanding  an  agree- 
ment with  the  plaintiff  therefor, 
even  though  the  costs  of  the  ac- 
tion are  set  off  against  the  costs 
recovered    by    defendant    against 
his  client  in  a  former  action  for 
the  same  cause.    Matter  of  Kelly, 

110 

2.  One  of  the  bail  for  defendant  in 
an  action  agreed  to  pay  the  attor- 
ney for  plaintiff  a  certain  sum  of 
money  if  he  would  discontinue  the 
action,  and  the  action  was  there- 
upon discontinued,  the  plaintiff's 
attorney  having  been  previously 
authorized    by  his  client  to  dis- 
continue it  without  costs.     Held, 
that  the  agreement  was  not  void, 
either  under  the  Statute  of  Frauds 
because  not  in  writing,  or  as  op- 
posed to  public  policy.   Morgan  v. 
Woodruff,  207 


liere  an  action  is  settled  by  the 
ties  to  it,  without  payment  of 


3.  Where 
parties 

compensation  to  the  plaintiff's  at- 
torney, there  being  at  the  time  no 
verdict,  report,  decision  or  judg- 
ment to  which  his  lien  may  at- 
tach, he  cannot  maintain  an  action 
against  the  parties  to  the  original 
action,  on  the  ground  that  by  such 
settlement  his  lien  upon  the  cause 
of  action  has  been  destroyed;  his 
remedy  is,  with  leave  of  the  court, 
to  prosecute  the  original  action  to 
establish  his  lien,  which  he  may 
do,  under  section  66  of  the  Code 
of  Civil  Procedure,  without  show- 
ing that  the  settlement  was  fraud- 
ulent as  to  him.  Tullis  v.  Busli- 
nell,  217 

4.  A  deed  of  an  undivided  half  of 
certain  real  property  was  executed 
to  an  attorney  at  law  in  considera- 
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tion  of  an  agreement  by  him  to 
render  for  the  grantor  all  legal 
services  necessary  and  requisite  to 
secure  to  the  latter  the  title  to  the 
property  and  also  to  save  him 
from  the  payment  of  any  costs  or 
expenses  in  relation  to  the  same. 
Held,  that  the  deed  was  void,  un- 
der the  provision  of  the  Revised 
Statutes  forbidding  art  attorney  to 
agree  to  advance  money,  &c.,  in 
consideration  of  having  placed  in 
his  hands  "any  debt,  demand  or 
thing  in  action  for  collection  "  (2 
R.  S.  5th  ed.  282  §  72).  Fowler 
v.  Callan,  263 

6.  The  bill  of  costs  taxed  in  an  ac- 
tion is  not,  as  between  attorney 
and  client,  the  measure  of  com- 
pensation for  the  services  of  the 
attorney  therein.  Whitelegge  v. 
De  Witt,  319 

6.  In  an  action  by  an  attorney  to  re- 
cover for  services  rendered  in  the 
prosecution  of  a  previous  action, 
it  appeared  that  he  had  obtained 
a  warrant  of  attachment  against 
the  property  of  the  adverse  party 
therein,  which  was  afterwards  vac- 
ated on  motion  by  the  latter,  and 
the  attached  property  returned  to 
him;  and  although  subsequently 
the  order  vacating  the  attachment 
was  itself  vacated,  the  property 
was  not  reached  upon  either  the 
attachment  or  an  execution  issued 
on  the  judgment  recovered  in  that 
action.  The  client  set  up  in  his 
answer  as  a  defense,  and  by  way 
of  counterclaim,  negligence  of 
the  attorney  in  failing  to  oppose 
the  motion  to  vacate  the  attach- 
ment. Held,  that  there  was  evi- 
dence that  the  client  suffered  loss 
by  the  vacating  of  the  attachment, 
and  that  if  such  loss  resulted  from 
the  attorney's  negligence,  it  was  a 
proper  subject  of  counterclaim; 
but  that  an  instruction  to  the  jury 
that  in  no  event  could  plaintiff 
recover  for  services  that  would 
not  have  been  required  if  the 
order  vacating  the  attachment  had 
not  been  made,  was  error,  since 
such  an  instruction  assumed  as  a 
fact  that  the  vacation  of  the  at- 
tachment was  caused  by  plaintiff's 
negligence.  ib. 


B 

BAIL. 

See  CONTRACTS,  6. 

MALICIOUS  PROSECUTION.  3. 

BAILMENT. 

See  CARRIERS. 
INNKEEPERS. 
PAWNBROKERS. 
PLEDGE. 
WAREHOUSEMEN. 

BANKRUPTCY  ACT. 

In  proceedings  in  bankruptcy  in  a 
District  Court  of  the  United 
States,  after  a  provisional  war- 
rant against  the  estate  of  the  al- 
leged bankrupt  had  been  issued 
and  executed,  an  order  was  made 
requiring  the  petitioning  creditors 
to  give  a  bond  to  indemnify  the 
alleged  bankrupt  for  any  damages 
he  might  sustain  by  such  warrant 
should  the  proceedings  be  dis- 
missed. Held,  that  the  order  and 
a  bond  given  pursuant  to  it  were 
void;  the  authority  of  the  court  in 
bankruptcy  being  purely  statutory, 
and  such  order  not  being  expressly 
authorized  by  statute,  and  not  be- 
ing within  the  limit  of  judicial 
discretion  which  imports  consid- 
eration. Sonnebornjt.  Libbey,  509 

BANKS. 

1.  The  deposit  of  trust  funds  by  a 
trustee  in  his  own  private  bank 
account,  in  which  he  may  have 
deposited  moneys  of  his  own  or 
moneys  which   belonged  to  other 
cestuis  que  trust,  does  not  so  far 
destroy  the  identity  of  the  funds 
that  the  cestui  que  trust  becomes 
merely  a  general  creditor.     Eabel 
v.  Griffin,  241 

2.  In  cases  of  such  deposits  of  trust 
moneys  with  individual  funds  of 
the    trustee,   the    rule    that    the 
moneys  first  drawn  out  are  to  be 
charged  against  the  moneys  first 
paid  in  does  not  apply;  the  drawer 
must  be  taken  to  have  drawn  out 
his  own  money,  in  preference  to 
the  trust  money,   in    paying  his 
general  debts.    '  ib. 
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See  PLEADING,  6. 
i  SAVINGS  BANKS. 

TAXES,  3-7. 

BENEVOLENT  ASSOCIATIONS. 
See  BILLS  OF  PARTICULARS,  2. 

BILLS  AND  NOTES. 

1.  Defendant,  being  agent  of  a  cor- 
poration  and   authorized  to  con- 
tract with  plaintiff  for  advertising 
its  business  and  known  to  plaintiff 
to   have  such   authority,  made  a 
contract  for  that  purpose  in  writ- 
ing promising  to  pay  to  the  order 
of  plaintiff  certain  sums  of  money 
for  a  specified  amount  of  adver- 
tising, which  he  signed  with  the 
name  of  the  corporation  followed 
by  his  own  name  and  the  word 
"  manager."    Held,  notwithstand- 
ing the  form  of  the  contract  "we 
promise  to  pay  to  the  order  of" 
plaintiff,  that  it  was  not  a  promis- 
sory note,  the  making  of  which 
for  the  corporation   might    have 
been  beyond  the  authority  of  de- 
fendant; and  that  he  was  not  per- 
sonally liable  upon  the  contract. 
Chase  v.  Pattberg,  171 

2.  After  the  commencement  of  an 
action  upon  a  promissory  note  by 
the  indorsee  against  the  maker, 
the  amount  clue  upon  it  was  paid 
to    plaintiff,   and    defendant,   by 
amendment    of    his    answer,    al- 
leged that  the  payment  was  made 
by  the  indorser,  and  that  the  in- 
dorser  and  not  the  plaintiff  was 

.  the  real  party  in  interest.  Held, 
that  such  payment  constituted  no 
defense  to  the  action,  though  the 
indorsee  might  have  been  entitled 
to  be  substituted  for  the  plaintiff. 
Concord  Granite  Co.  v.  French, 

228 

3.  Upon    the    delivery    of    certain 
promissory  notes  by  the  maker  to 
the  payee,  the  latter  gave  to  the 
former  a  receipt  therefor  acknowl- 
edging that  he  received  the  notes 
from  the  maker  "in  settlement  of 
his  obligation  for  £125   which  I 
hold  in    England,   and   which    I 
agree  to  return  to  him  cancelled." 
Held,  that  there  was  no  ambiguity 
in   this   instrument  which  would 
render    evidence    to    explain    or 
change  its  terms  admissible;  and 


a  recovery  by  the  payee  upon  the 
notes,  founded  on  such  evidence, 
and  without  a  surrender  of  the 
obligation  mentioned  in  the  re- 
ceipt, could  not  be  sustained. 
Beauford  v.  Patteson,  251 

4.  The  possession  of  a  usurious  note 
by  the  indorsee  being  presumptive 
evidence  that  he  received  it  before 
it  became  due,  for  a  valuable  con- 
sideration, without  notice  of  the 
usury,  an  indorsee  who  holds  a 
usurious  note  before  it  matures, 
and  to  whom  afterwards  a  new  se- 
curity is  given  in  lieu  of  it,  may, 
in  an  action  upon  such  new  secu- 
rity, rely  upon  the  legal  presump- 
tion that  his  title  is  good,  and  the 
burden  is  upon  the  defendant  to 
establish  a  defense.  Glendenniny 
v.  Blood,  421 

See  PLEADING,  5,  6. 


BILLS  OF  LADING. 

1.  In  an   action  against  steamship 
owners  for  damages  to  a  tank  of 
glycerine  shipped  by  one  of  their 
vessels,  it  appeared  that  the  de- 
fendants had  given  a  bill  of  lading 
acknowledging  receipt  thereof  in 
good  order,  but  exempting  them 
from  liability  for  leakage,  break- 
age, corruption,  rust  or  torn  wrap- 
pers; and  it  was  proved  that,  on 
arrival  at  the  port  of  destination, 
the  tank  was  found  empty,  with 
holes  in  its  sides  and  indentations 
in  many  places  where  cases  had 
been    shoved    against    it.     Held, 
that   in   the  absence  of  any  evi- 
dence showing  how  the  injury  oc- 
curred, there  was  sufficient  proof 
to  justify  a  finding   by  the  jury 
that  the  defendants  were  guilty  of 
negligence,  and  that  a  dismissal  of 
the    complaint    was   error.     Koe- 
nigsheim  v.   Hamburg  American 
Packet  Co.,  123 

2.  Where  goods  in  the  custom  house, 
before  entry  for  importation  from 
a  foreign  country,  are  stopped  in 
transitu  by  the   sellers,  the  pur- 
chasers having  made   an  assign- 
ment for  benefit  of  creditors,  an 
action  may  be  maintained  by  the 
sellers  to  compel  the  purchasers 
and  their  assignee  to  indorse  or 
assign    and  deliver    the    bills    of 
lading  and  invoices  to  the  sellers, 
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to  enable  them  to  enter  the  goods: 
and  an  injunction  may  be  granted, 
pending  the  action,  against  any 
sale  or  transfer  by  the  purchasers 
or  the  assignee  of  the  invoices  or 
bills  of  lading.  Strahlheim  v. 
Wallach,  313 

BILLS  OF  PARTICULARS. 

1.  Upon  an  application  by  plaintiffs 
in  an  action  of  ejectment  for  an 
order  requiring  the  defendant  to 
furnish  a  bill   of    particulars    of 
matters  averred  in  his  answer,  be- 
ing allegations   of    the    practical 
location  of  boundary  lines  so  as  to 
exclude  the  lands  for  which  the 
action  was    brought    from  other 
lands  of  plaintiffs'  predecessors  in 
title,  it  appeared  that  plaintiffs' 
counsel  was  fully  informed  of  the 
matters  of  defense,  having  been 
counsel  in  previous  actions  where 
the  questions  and  facts  presented 
by  the  defense  had  been  the  sub- 
ject of  direct  investigation;  and  it 
appeared  from  his  own  affidavit 
upon  which  the  application  was 
made  that  the  object  of  the  mo- 
tion was  not  to  obtain  information 
as  to  the  lines  referred  to  in  the 
answer  as  having  been  practically 
located,  but  to  confine  the  defend- 
ant to  some  one  or  other  of  sev- 
eral such  lines,  and  to  compel  him 
to    declare    by  whom    he   would 
claim  on  the  trial  that  such  line 
had    been  located.      Held,  that, 
under  the  circumstances,  defend- 
ant should  not  be  compelled  to 
furnish  the  particulars  applied  for. 
Stevens  \.  Webb,  88 

2.  In  an  action  by  an  incorporated 
mutual  benefit  association  against 
its  treasurer,  the  complaint  alleged 
that  it  was  the  duty  of  defendant, 
as  treasurer,   to  collect  from  the 
financial  secretary  of  the  associa- 
tion certain  moneys  belonging  to 
it;  that  he  negligently  failed  to  do 
so,  by  reason  of  which  failure  the 
financial  secretary  was  enabled  to 
and  did  wrongfully  convert  such 
moneys  to  his  own  use;  and  that 
defendant  himself  had  wrongfully 
converted  to  his  own  use  a  large 
sum  of  money  belonging  to  plaint- 
iff.    The  complaint  prayed  for  an 
accounting  and  for  judgment  for 
such  sum  as  might  be  found  due 
thereon.      Held,    that    defendant 
was  entitled  to  a  bill  of  particu- 


lars of  the  moneys  claimed  to  have 
been  collected  by  him  and  of  the 
sums  which  plaintiff  acknowl- 
edged having  received  from  him 
during  the  period  within  which  he 
was  alleged  to  have  received  and 
converted  the  moneys  mentioned 
in  the  complaint,  specifying  which 
of  such  sums  were  collected  by 
him,  and  which  were  received  by 
the  financial  secretary.  Orden 
Germania  v.  Defender,  50C 

See  LANDLORD  AND  TENANT, 
12. 

BILLS  OF  SALE. 

See  FRAUD,  3. 

BONDS. 

See  ATTACHMENT,  3. 
BANKRUPTCY  ACT. 
COSTS,  2. 

* 

BOUGHT  AND  SOLD  NOTES. 
See  CONTRACTS,  21. 

BROKERS. 

1.  To  entitle  a  broker  employed  to 
obtain  a  loan  to  commissions,  he 
is  not  bound  to  procure  a  binding 
contract  to  make  the  loan,  from  a 
party  willing  to  do  so.     Procuring 
such  a  party  is  sufficient  in  that 
behalf,  and  the  eventual  right  to 
commissions  then  depends  upon 
the   subsequent   negotiations  be- 
tween the  principals;  and  the  prin- 
cipal cannot,  by  his  own  default, 
deprive  the  broker  of  his  right  to 
compensation.     Burling  v.    Gun- 
ther,  6 

2.  Upon  the  trial  of  an  action  by  a 
broker  for  commissions,   the  de- 
fendant, alleging  that  the  plaintiff 
acted,  in  the  negotiation  for  which 
commissions  were  claimed,  merely 
as  agent  of   another  broker,  re- 
quested the  court  to  charge  that  a 
certain  letter  written  by  the  de- 
fendant to  the  plaintiff   and  ad- 
mitted in  evidence  was  not  incon- 
sistent with  the  fact,  if  it  existed, 
that  the  plaintiff  was  acting  as 
the  agent  of   such  other  broker. 
Held,  that  this  was  properly  re- 
fused, as  the  question  of  the  effect 
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of  the  writing  as  proof  was  to  be 
decided  by  the  jury,  not  the  court. 

ib. 

3.  A  broker  employed  to  procure,  a 
party  to    make   an   exchange,  of 
property  with  his  principal  upon 
terms   satisfactory  to    the    latter 
may  be  entitled  to  his  commissions 
where  he  has  brought  such  a  party 
and  his  employer  together,   and 
they,  upon  negotiations  between 
themselves,  come  to  an  agreement 
for  such  an  exchange,  without  his 
being  required  by  his  employer  to 
bring  the    other  party   to  terms 
upon  any  particular  point.   Wyck- 
offv.  Bliss,  324 

4.  Defendants,  brokers  carrying  on 
business  i'n  the  city  of  New  York, 
were  employed  by  plaintiffs  to  sell 
certain  mining  stock  owned  by  the 
latter.     There  being  no  market  for 
the  stock  in  New  York,  defend- 
ants sold  it  through  their  agents 
in  San  Francisco,  who  borrowed  a 
corresponding  amount  of  the  stock 
there  to  enable  them  to  make  de- 
livery, as  was  customary  in   the 
business,  and  accounted  to  defend- 
ants for  the  proceeds  of  the  sale. 
Plaintiffs,   on  receiving  from  de- 
fendants  notice  of  the   sale,  de- 
livered their  stock  to  defendants. 
Held,  that  the  proceeds  of  sale  so 
received  by  defendants  might  be 
recovered  from  them  by  plaintiffs 
in  an  action  for  money  received  in 
a  fiduciary  capacity.      Waters  v. 
Marrin,  445 

See  CONTRACTS,  21. 

BUILDING. 

See  CONTRACTS,  2-5, 14-18. 
MECHANICS'  LIEN. 


BY-LAWS. 
See  CORPORATIONS,  4. 

C 

CARRIERS. 

t.  In  an  action  against  steamship 
owners  for  damages  to  a  tank  of 
glycerine  shipped  by  one  of  their 
vessels,  it  appeared  that  the  de- 
fendants had  given  a  bill  of  lading 
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acknowledging  receipt  thereof  in 
good  order,  but  exempting  them 
from  liability  for  leakage,  break- 
age, corruption,  rust  or  torn  wrap- 
pers; and  it  was  proved  that,  on 
arrival  at  the  port  of  destination, 
the  tank  was  found  empty,  with 
holes  in  its  sides  and  indentations 
in  many  places  where  cases  had 
been  shoved  against  it.  Held,  that 
in  the  absence  of  any  evidence 
showing  how  the  injury  occurred, 
there  was  sufficient  proof  to  justify 
a  finding  by  the  jury  that  the  de- 
fendants were  guilty  of  negligence, 
and  that  a  dismissal  of  the  com- 
plaint was  error.  Koenigsheim  v. 
Hamburg  American  Packet  Co., 

123 

2.  Under  a  condition,  in  a  receipt 
given  by  an  express  company  for 
goods  delivered  to  them  for  trans- 
portation, that  in  no  event  shall 
the  company  be  liable  for  any  loss 
or  damage  unless  the  claim  there- 
for shall  be  presented  to  them  in 
writing  within  thirty  days  after 
the  date  of  the  receipt,  the  pre- 
sentation of  a  claim  for  loss  within 
the  time  specified  is  a  condition 

'  precedent  to  a  recovery  in  an  ac- 
tion against  the  carrier  for  non- 
delivery of  the  goods.  Ilirshberf/ 
v.  Dinsmore,  42(J 

See  ACTION,  5. 
CONVERSION. 

CASES  CRITICISED. 

Andrews  v.  Durant,  11  N.  Y.  35,  .as 
to  action  for  price  of  goods  not 
accepted  by  purchaser;  compared 
with  cases  holding  a  contrary  doc- 
trine, and  not  followed,  in 

Donnell  v.  Hearn,  230 

Barry  v.  Brune,  71  N.  Y.  261,  as  to 
assignabilityof  policy  of  insurance 
in  favor  of  a  married  woman  upon 
the  life  of  her  husband;  explained 
and  distinguished  in 

Britton  v.  Mutual  Life  Ins. 
Co.,  166,  170 

Butterworth  v.  Gould,  41  N.  Y.  450, 
as  to  action  for  money  claimed  by 
two  parties  from  one  bound  to 
pay;  explained  and  distinguished 


Mulcahy  v.  Devlin, 


133 


De  Witt  v.  Walton,  9  N.  Y.  571,  as 
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to  signature  of  promissory  note  by 
agent;  explained  in 

Chase  v.  Pattberg,  173 

Duribar  v.  Trustees  &c.  of  Roches- 
ter, 5  Cowen  463,  as  to  imposing 
fees  for  licenses;  explained  and 
distinguished  in 

Mayor  &c.   of  New   York  v. 
Miller,  499 

Elder  v.  Bouse,  15  Wend.  218,  as  to 
admission  of  indebtedness  by  mort- 
gagor where  mortgage  «ontains  no 
covenant  for  payment,  and  no  bond 
or  other  instrument  to  secure  pay- 
ment is  given;  explained  and  dis- 
tinguished in 

Smith  v.  Eice,  310,  312 

Farrell  v.  Hildreth,  38  Barb.  178,  as 
to  effect  of  mortgagors  retaining 
possession  of  mortgaged  chattels; 
explained  in 

Lyman  v.  Howe,  283 

Goulet  v.  Asseler,  22  N.  Y.  225,  as  to 
necessity  of  possession  to  sustain 
lien;  explained,  and  distinguished 
from  the  ease  of  constructive  pos- 
session, in 

Hughes  v.  Sun  Mutual  Ins. 
Co.,  55 

Grey  v.  Voerhis,  8  Hun  612,  as  to 
verification  of  claim  of  mechanic's 
lien;  explained  as  not  applicable 
under  Act  of  1875,  in 

Childs  v.  Bostwick,  15 

JJallv.  Samson,  19  How.  Pr.  481, 
as  to  effect  of  mortgagors  retain- 
ing possession  of  mortgaged  chat- 
tels; explained  in 

Lyman  v.  Howe,          283,  285 

Kamp  v.  Kamp,  59  N.  Y.  212,  as  to 
reference,  in  provision  for  alimony 
in  decree  of  divorce,  to  after  ac- 
quired property;  explained  in 
Mildeberger  v.  Mildeber- 

ger,  203 

Johnson  v.  Johnson,  235 

Erkenbrach  v. Erkenbrach, 

260,  263 

Lang  v.  Marks,  65  How.  Pr.  127,  as 
to  attachment  against  property  in 
district  courts;  not  followed,  be- 
cause inconsistent  with  Sullivan  v. 
Presdee,  9  Daly  552,  in 

Bosenthal  v.  Grouse,  531 

Lii-or  v.   Orser,  5  Duer  501,  as  to 


effect  of  mortgagor's  retaining 
possession  of  mortgaged  chattels: 
compared  with  Brown  \.  Cook,  3 
E.  D.  Smith  123,  in 

Lyman  v.  Bowe,  285 

McBurney  v.  Martin,  6  Eobt.  502,  as 
to  acts  of  broker  in  fiduciary  capaci- 
ty; explained  and  distinguished  in 
Waters  v.  Marrin,  44S 

Mayor  &c.  of  New  York  v.  Second 
Ave.  B.  B.  Co.,  32  X.  Y.  261,  as  to 
imposing  fees  for  licenses;  ex- 
plained and  distinguished  in 

Mayor  &c.  of  New   York  v. 
Miller,  500 

Patrick  y.  Metcalf,  37  1ST.  Y.  332,  as 

to  action  for  money  .claimed    by 

two  parties  from  one  bound  to  pay : 

explained  and  distinguished  iu 

Mulcahy  v.  Devlin,  133 

Pennell  v.  Deffeil,4De,  Gex,  M.  &  G. 
372,  as  to  application  of  moneys 
drawn  out  from  and  paid  in  to 
trust  fund;  not  followed,  because 
expressly  overruled  by  Be  Hal- 
lett's  Estate,  Eng.  L.  E.  13  Ch. 
Div.  696.  in 

Babel  v.  Griffin,  250 

Pratt  v.  Elkins,  80  N.  Y.  198,  as  to 
usurious  loan  by  agent  of  lender; 
explained  and  distinguished  in 
Lyon  v.  Simpson,  59 

Thompson  v.  Van  Vechten,  27  N.  Y. 
582,  as  to  remedies  of  creditors 
against  property  of  debtors;  ex- 
plained in 

Grasmuck  v.  Baur,     182,  183 

Townsend  v.  Hendricks,  40  How.  Pr. 
143,  as  to  effect  of  amendment  of 
the  Code  affecting  the  right  of  ap- 
peal ;  explained  and  distinguished 
in 

Walsh  v.  Schulz,         106,  107 

Union  Trust  Co.  v.  Whiton,  17  Hun 
593,  as  to  costs  upon  counter- 
claim; not  followed  in 

Whitelegge  v.  De  Witt,      324 

Voorhees  v.  Dorr,  51  Barb.  580,  as 
to  agreement  by  attorney  to  ad- 
vance money  as  an  inducement 
for  placing  claim  in  his  hands  for 
collection;  not  followed,  because 
overruled  by  Cowjhlin  v.  Netc 
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York  Central  Ac.  E.   P.  Co.,  71 
N.  Y.  443,  in 

Fowler  v.  Callan,  266 

Welsh  v.  Darragh,  52  N.  Y.  590,  as 

to  reference  of  actions  requiring 

examination   of   a  long  account; 

explained  and  distinguished  in 

Streat  v.  Rothschild,  98 

Wyeth  v.  Braniff,  84  N.  Y.  627,  as 
to  usurious  loan  by  agent  of  lend- 
er; explained  and  distinguished  in 
Lyon  v.  Simpson,  59 

CHAMPERTY. 
See  ATTORNEY  AND  CLIENT,  4. 
CHATTEL  MORTGAGES. 

1.  Creditors  having   notice    at  the 
time    their  claim    accrued    of    a 
chattel  mortgage  not  then  filed  of 
property  of  their  debtors,  but  not 
claiming  or  having  acquired  pos- 
session of  the  mortgaged  property 
by  any  legal  process  issued  for  the 
purppse  of  collecting  their  claim, 
although  they  have  recovered  judg- 
ment and  issued  execution  thereon, 
have  no  right  to  withhold  the  pos- 
session of  such  property  from  the 
mortgagee,  where  their  execution 
lias  not  been  actually  levied  on  the 
property.  Gras)nuckv.  Baur,   180 

2.  The  complaint  in  an  action  against 
a  sheriff  for  a  wrongful  levy  al- 
leged that  plaintiffs  were  owners 
of   certain   chattels,  described  in 
chattel    mortgages    annexed   and 
referred  to  as  part  of  the  com- 
plaint; that  such  chattels  were  in 
the  possession  of  the  mortgagors, 
but  the  mortgage  was  long  over- 
due;   that  defendant,   as   sheriff, 
wrongfully  levied  upon  said  chat- 
tels and  converted   the   same    to 
his  own  use;  and  that  they  were 
reasonably  worth  a  certain   sum, 
for    which    plaintiffs    demanded 
judgment.      The    mortgages    an- 
nexed  were   conditioned  for  the 
payment  of  certain  sums  of  money 
on  demand,  and  provided  that  un- 
til default  in  payment  the  mort- 
gagors were  to  remain  in  posses- 
sion.    Held,    that   the  complaint 
was    properly    dismissed,   as    not 
stating  facts  sufficient  to  consti- 
tute a  cause  of  action.     Lyman  v. 
Bowe,  281 


3.  Nearly  five  years  after  entry  of  a 
judgment  of  foreclosure  of  a  mort- 
gage, of  real  property,  but  before 
a  sale  of  the  property  under  it,  the 
owner  of  the  land  placed  thereon 
articles  of  machinery,  &c.,  and  at 
the  same  time  gave  a  chattel  mort- 
gage of  them  to  secure  payment  by 
him  of  a  sum  of  money.  Held, 
that  a  claim  of  title  to  the  articles, 
as  fixtures,  founded  upon  a  subse- 
quent sale  under  the  judgment  of 
foreclosure,  could  not  prevail 
against  the  specific  lien  of  the 
chattel  mortgage.  Henry  v.  Von 
Brandenstein,  480 

CHECKS. 
See  PLEADING,  5. 

CIVIL  DAMAGE  ACT. 
See  ACTION,  7. 

COMMISSION. 
See  BROKERS,  1-3. 

CONDITIONS. 

See  CARRIERS,  2. 

CHATTEL  MORTGAGES,  2. 

CONFISCATION. 
See  CORPORATIONS,  3. 

CONTEMPT. 
See  TAXES,  1. 

CONTRACTS. 

1.  Where  a  special  contract  for  em- 
ployment has  been  fully  performed 
by  the  employe",  he  may  maintain 
an  action  upon  the  implied  pro- 
mise of  the  emyloyer  to  pay  the 
stipulated   price  of    his   services, 
without  alleging  the  special  agree- 
ment.    Burling  v.  Ounther,         (5 

2.  By  a  contract  in  writing  plaintiff 
agreed  to  erect  for  defendant  cer- 
tain buildings  in  conformity  with 
drawings  and  specifications  made 
by  the  architect,  "  in  a  good,  work- 
manlike and  substantial  manner, 
to  the  satisfaction  and  under  the 
direction"  of  the  architect,  to  be 
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authenticated  by  his  certificate  in 
writing.  The  work  was  to  be 
paid  for  in  nine  payments  at  cer- 
tain stages  as  it  progressed,  pro- 
vided that  "  in  each  of  the  said 
oases  "  or  stages  of  the  work,  a 
certificate  should  be  obtained 
signed  by  the  architect.  Eight 
such  certificates  were  given,  by 
which  the  architect  certified  in 
writing  that  plaintiff  was  entitled 
to  eight  of  the  nine  payments  re- 
spectively; but  he  refused  to  give 
a  certificate  that  plaintiff  was  en- 
titled to  the  last  payment.  At  the 
trial,  before  a  referee,  of  an  action 
to  foreclose  a  mechanic's  lien  filed 
by  plaintiff  against  the  buildings, 
the  referee,  upon  conflicting  evi- 
dence, and  upon  an  inspection  of 
the  buildings  made  by  him  by  con- 
sent of  the  parties,  found  that 
plaintiff  had  substantially  per- 
formed the  contract,  and  that  the 
refusal  of  the  architect  to  give  the 
certificate  was  unreasonable  and 
in  bad  faith;  that  omissions  and 
deviations  by  plaintiff  from  the 
contract,  when  not  expressly 
authorized,  were  by  inadvertence 
or  from  necessity,  and  there  were 
no  fatal  defects;  and  that  plaintiff 
was  entitled  to  recover  the  part 
of  the  contract  price  remaining 
unpaid,  less  an  allowance  for  dam- 
age on  account  of  such  omissions 
and  variations.  Held,  that  the 
certificates  given  by  the  architect 
were  conclusive  as  to  the  perform- 
ance of  the  work  up  to  the  time 
of  the  corresponding  payments,  in 
the  absence  of  proof  of  fraud  or 
mistake,  or  proof  that  the  contract 
had  not,  as  a  whole,  been  substan- 
tially complied  with;  that  such 
substantial  performance  was  suffi- 
cient to  entitle  the  plaintiff  to  re- 
cover; that  the  questions  whether 
there  was  such  a  substantial  per- 
formance, and  as  to  the  nature, 
amount  and  value  of  the  omissions 
and  deviations  and  the  circum- 
stances under  which  they  were 
made,  were  questions  of  fact  for 
the  referee,  and  his  findings,  be- 
ing fully  borne  out  by  the  evi- 
dence, should  not  be  disturbed  on 
appeal;  and  that  the  allowance 
by  him  of  the  sum  of  $380.26  for 
such  omissions  and  deviations, 
ihe  contract  price  for  the  build- 
ings being  $12,650,  did  not  show 
that  the  finding  of  a  substantial 


performance  was  erroneous.    An- 
derson v.  Meislahn,  149 

3.  Delay  by  plaintiff  in  completing 
the  buildings,   beyond    the    time 
contemplated    by    the    contract, 
caused  by  changes   in  the  plans 
and    other    circumstances  —  Held 
not  ground  for  a  claim  for  dam- 
ages   by   the  owner,    he    having 
made  no  objection  to  the  delay 
although    he    knew    what    took 
place  from  day  to  day.  ib. 

4.  In     building     the     foundations, 
plaintiff  was  compelled   to   exca- 
vate to  a  greater  depth  than  was 
provided  for  by  the  contract,   in 
consequence  of  the  nature  of.  the 
soil,  which  was  unknown  to  both 
parties.     Held,  that  this  was  ex- 
tra work,  for  which  plaintiff  was 
entitled    to    compensation    addi- 
tional to  the  contract  price.        ib. 

5.  A  provision  in  a  building  contract 
that  any  dispute  as  to  the  value 
of  extra  work  or   work  omitted 
shall    be    settled    by    arbitration 
does  not  bind  the  builder  to  have 
such  a  dispute  settled  by  an  arbi- 
tration without  witnesses.  ib. 

6.  One  of  the  bail  for  defendant  in 
an  action  agreed  to  pay  the  attor- 
ney for  plaintiff  a  certain  sum  of 
money  if  he  would  discontinue  the 
action,  and  the  action  was  there- 
upon discontinued,  the  plaintiff's 
attorney  having  been  previously 
authorized  by  his  client  to  discon- 
tinue it  without  costs.   Held,  that 
the  agreement  was  not  void,  either 
under  the  Statute  of  Frauds  be- 
cause not  in  writing,  or  as  opposed 
to    public    policy.       Morgan    \. 
Woodruff,  207 

7.  An    agreement    to    manufacture 
lamps  which  are  not  usually  kept 
in  stock  and  are  not  usually  manu- 
factured for  the  purpose  of  sale  is 
not  a  contract  for  the  sale  of  goods 
within    the    Statute    of    Frauds. 
Donnell  v.  Hearn,  230 

8.  Where  an  agreement  to  manufac- 
ture goods   has   been    fully    per- 
formed on  the  part  of  the  manu- 
facturer,   but    the    other    party 
refuses  to  accept  them,  an  action 
may  be  maintained  by  the  manu- 
facturer for  the  price  agre^J  upon; 
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he  is  not  restricted  to  an  action 
for  damages  for  non-acceptance. 

ib. 

9.  A  deed  of  an  undivided  half  of 
certain  real  property  was  executed 
to  an  attorney  at  law  in  considera- 
tion of  an  agreement  by  him  to 
render  for  the  grantor  all  legal 
services  necessary  and  requisite  to 
secure  to  the  latter  the  title  to  the 
property    and    also  to  save    him 
from  the  payment  of  any  costs  or 
expenses  in  relation  to  the  same. 
Held,   that    the    deed    was   void, 
under  the    provision   of  the   Re- 
vised Statutes  forbidding  an  attor- 
ney to  agree  to  advance  money, 
«fec.,   in   consideration   of    having 
placed  in  his  hands  "any  debt, 
demand  or  thing  in  action  for  col- 
lection"  (2  R.   S.  5th   ed.  282  § 
72).     Fowler  v.  Callan,  263 

10.  The  memorandum  of  a  sale  of 
goods  required  by  the  Statute  of 
Frauds  to   be   subscribed  by  the 
party  to  be  charged,  must  be  so 
subscribed  below  or  at  the  end  of 
the   memorandum.      A  signature 
of  the  party  in  the  midst  of  the 
list  of  articles  sold  is  not  such  a 
subscription    of    the    part  which 
precedes  such  signature  as  to  con- 
stitute a  valid  contract.  McGivern 
v.  Fleming,  289 

11.  In  an  action  for  breach  of  a  con- 
tract by  defendants  to  give  the  ex- 
clusive sale  for  export  of  machines 
made  by  them  to  plaintiffs,  where 
the  breach  relied  upon  is  the  sale 
by  defendants  of  such  machines 
directly  to  exporters,  evidence  of 
the  profits  made  by  plaintiffs  on 
sales  of   like  machines  furnished 
to  them  by  defendants  under  the 
contract  and  sold  to  tlie  same  ex- 
porters at  or  about  the  times  of 
the  sales  by  defendants  complained 
of,  is  admissible  upon  the  question 
of  damages;  the.  measure  of  dam- 
ages is  not  merely  the  difference 
between  the  actual  sales  made  by 
defendants  to  the  persons  referred 
to  and  the  price  at  which  defend- 

''  ants  were  selling  similar  machines, 
at  or  about  the  same  time,  to 
plaintiffs.  But  the  plaintiffs  can- 
not recover,  as  damages,  money 
expended  by  them  in  creating  a 
market  abroad.  Carr  \.  Hills 
Archimedean  Lawn  Mower  Co., 

332 


12.  The  rate    of    compensation    at 
which  an  official  stenographer  is 
bound  to  furnish,  with  reasonable 
diligence,     copies    of    his    steno- 
graphic   notes    of    testimony    or 
other  proceedings,  being  fixed  by 
statute,   an   agreement  to  pay  a 
greater  rate  for  furnishing  copies 
more    expeditiously    than    would 
otherwise  be  done  cannot  be  up- 
held. McCarthy  v.  Bonynr/e,    350 

13.  The  time  for  payment  of  money 
under  the  provisions  of  a  written 
instrument  may  be  extended  by 
an  oral  agreement,  made  upon  the 
promise  of  a  third  party,  that  he 
will   make  such  payment  within 
the  time  as  extended.    Schmidt  v. 
Cowperthwait,  381 

14.  When  in  an  action  upon  a  build- 
ing contract,  the  jury  find,  upon 
conflicting  evidence,  that  the  con- 
tract has  been  substantially  com- 
plied with  on    the    part    of    the 
builder,  their  verdict  in  his  favor 
based  on  such  finding  should  not 
be    disturbed    on    appeal.      Such 
substantial    performance    entitles 
him  to  his  pay,  although  there  are 
undisputed   departures   from   the 
letter  of  the  specifications;  a  lit- 
eral performance  is  not  necessary. 
Gustavesoii  v.  McGay,  423 

15.  The  specifications  of  a  building 
contract  provided   that   the  base 
course  of  all  the  walls  should  be 
laid  on  a  uniform  level  bed  of  earth. 
Held,   that    this    was    conclusive 
that  the  parties  did  not  contem- 
plate, in  making  the  contract,  that 
it   should  include  excavation    of 
rock  for  the  foundation,  not  ex- 
pressly provided  for,  but  found  to 
be  necessary  in  excavating  for  the 
cellars.  ib. 

16.  Under  a  provision  in  a  building 
contract  that  should  any  dispute 
arise  respecting  the  true  construc- 
tion or  meaning  of  the  drawings 
or  specifications,  the  same  shall 
be  decided  by  a  certain  third  per- 
son, and  his  decision  shall  be  final 
and  conclusive,  notice  of  a  sub- 
mission  to    such  person   by  one 
party  need  not   be  given   to  the 
other,   where    no    dispute    as    to 
items    or  values  is  to  be  deter- 
mined, but  merely  the  construc- 
tion of  the  specifications.  ib. 
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17.  In  an  action  for  compensation 
agreed  to  be  paid  in  a  building 
contract  which  provides  that  the 
work  shall  be  done  to  the  satisfac- 
tion of  a  third  person,  a  refusal  of 
a  request  by  defendants  at  the 
close  of  the  trial,  for  an  instruc- 
tion to  the  jury  in  regard  to  the 
effect  of  a  certificate  by  such  third 
person  that  the  work  was  done  to 
his  satisfaction,  does  not  injure 
the  defendant,  where  such  certi- 
ficate is  not  relied  upon  as  con- 
clusive that  the  work  was  duly 
performed,  but  the  whole  trial  is 
directed  to  an  investigation  of  that 
point  independently  of  the  certi- 
ficate. »&. 

IS.  Although  the  parties  to  a  build- 
ing contract  have  waived  perform- 
ance of  it  within  the  time  fixed 
therefor,  if  thereafter  the  owner 
refuses  to  allow  the  builder  to 
continue  the  work,  the  latter, 
without  making  a  demand  of  per- 
formance on  the  part  of  the  owner 
within  a  reasonable  time,  may  re- 
cover upon  a  quantum  meruit  for 
the  work  done.  Powers  v.  Hogan, 

444 

19.  Where  a  general  assignment  for 
benefit  of    creditors  is  made  by 
manufacturers  who  have  contract- 
ed to  supply  all  their  products  to 
another  for  a  term  of  years,  and 
they  thereby  become    unable    to 
perform  their  contract,  no  claim 
for  damages  for  loss  of  prospective 
profits,   either    on    goods    which 
might  thereafter  have  been  manu- 
factured and  supplied  under  such 
contract,   or  on    goods  manufac- 
tured and  on  hand  but  not  deliv- 
ered at  the  time  of  the  assignment, 
is  provable  against   the  assigned 
estate;  since  such  claim  is  not  a 
"debt,"  but  merely  a  claim  for 
damages  unascertained.      Matter 
of  Adams,  454 

20.  Assignees  for  benefit  of  creditors 
cannot  be  compelled  to  deliver,  in 
performance  of  such  unperformed 
contract  of  their  assignors,  goods 
manufactured   but  not  delivered 
before  the  assignment.  ib, 

21.  A  bought  note,  signed  and  deliv- 
ered to  the  purchaser  of  goods,  by 
a  broker  as  agent  for  the  vendors, 
ind  also  signed  by  the  purchaser, 
as  evidence  of  his  assent  to  the 


contract,  is  sufficiently  subscribed 
as  a  note  or  memorandum  of  the 
contract,  within  the  meaning  of 
the  Statute  of  Frauds,  although 
the  broker  neglects  to  sign  the 
other  note  of  the  sale  delivered 
by  him  to  the  vendors.  Nor  is  it 
material  that  the  sold  note  does 
not  contain  the  name  of  the  ven- 
dors, or  that  another  name  is 
printed  upon  it,  if  it  is  delivered 
to  and  accepted  by  them.  And 
the  purchaser's  signature  of  the 
bought  note,  and  a  demand  by  him 
of  the  goods  with  an  oifer  of  pay- 
ment for  them,  are  sufficient  proof 
of  a  promise  on  his  part  to  pay 
for  the  goods  as  a  consideration 
for  the  contract.  Weidmann  v. 
Champion,  52'2 

22.  Goods  were  ordered  by  defend- 
ants from  plaintiffs,  nothing  being 
said  as  to  where  or  by  whom  the 
goods  should  be  made,  though  it 
was  understood  they  were  not  in 
existence  ;  but  it  did  not  appear 
that  defendants  expected  plaintiffs 
themselves  to  manufacture  the 
goods.  Plaintiffs'  were  agents  of, 
and  sold  goods  and  took  orders 
for  several  manufacturers  of  such 
goods,  among  them  for  a  corpora- 
tion of  which  plaintiffs  were  stock- 
holders as  well  as  sole  agents;  and 
by  this  corporation  the  goods  or 
dered  were  in  fact  manufactured 
for  plaintiffs.  Held,  that  this  was 
a  sale  of  goods  within  the  Statute 
of  Frauds,  rather  than  a  contract 
for  work  and  labor  (re-affirming 
the  doctrine  of  Millar  v.  Fitzyib- 
bons,  9  Daly  505).  Joy  v.  Schloss, 
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See  ATTORNEY  AND  CLIENT,  1, 
2,4. 

BROKERS,  1,  3. 

EXECUTORS  AND  ADMINIS- 
TRATORS, 3. 

INSURANCE. 

LANDLORD  AND  TENANT, 
12. 

PARTNERSHIP,  4. 

CONVERSION. 

Public  cartmen  in  the  city  of  New 
York,  under  employment  of  a  hus- 
band, without  the  knowledge  or 
consent  of  his  wife,  removed  all 
the  furniture  contained  in  rooms 
occupied  by  the  husband  and  wife, 
part  of  which  was  furniture  be- 
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longing  to  the  wife,  and  delivered 
it  all  to  the  husband.  The  re- 
moval took  place  in  the  absence  of 
the  wife,  and  under  circumstances 
showing  that  it  was  in  disregard  of 
any  claim  she  might  have  upon 
the  property.  Held,  that  the  cart- 
men,  having  themselves  participa- 
ted in  the  transaction  by  which 
the  goods  of  the  wife  were  taken 
and  were  reduced  to  the  possession 
of  the  husband,  were  liable  to  her 
for  a  conversion  of  her  property. 
Mead  v.  Jack,  65 

See  BILLS  OP  PARTICULARS,  2. 
CHATTEL  MORTGAGES,  2. 
INSURANCE,  6. 

CORPORATION. 

1.  An  application  made  to  the  presi- 
dent and  directors  of  a  street  rail- 
way company,  by  lessees  of  prop- 
erty owned  by  the  company  but  not 
used  in  its  ordinary  business,  for  a 
modification  of  the  lease  in  respect 
of  the  business  to  be  carried  on  up- 
on the  demised  premises,  and  for  an 
extension  of  the  term,  was  refer- 
red by  the  board  of  directors  to  a 
committee  of  three,  one  of  whom 
was  the  president,  with  power  to 
take  such   action  as  they  might 
deem  for  the  best  interests  of  the 
company.     Held,  that  the   presi- 
dent could  not  act  alone  in  pursu- 
ance of   the  special  authority  so 
conferred  ;  and  that  the  commit- 
tee, even   if  all  acted,  were   not 
thereby    authorized,   neither  had 
the  president  the  power,  by  virtue 
of  his  office,  to  accept  a  surren- 

-  der  of    or   to    cancel    the    lease. 
Third  Ave.  It.  B.  Co.  v.  Ebling, 

99 

2.  Defendant,  being  agent  of  a  cor- 
poration and  authorized   to  con- 
tract with  plaintiff  for  advertising 
its  business  and  known  to  plaintiff 
to  have   such   authority,  made  a 
contract  for  that  purpose  in  writ- 
ing promising  to  pay  to  the  order 
of  plaintiff  certain  sums  of  money 
for  a  specified  amount  of  adver- 
tising, which   he  signed  with  the 
name  of  the  corporation  followed 
by  his  own  name   and   the  word 
"manager."   Held,  notwithstand- 
ing the  form  of  the  contract  "  we 
promise  to  pay  to  the  order  of" 
plaintiff,  that  it  was  not  a  promis- 
sory note,  the  making  of  which 


for  the  corporation  might  have 
been  beyond  the  authority  of  de- 
fendant; and  that  he  was  not  per- 
sonally liable  upon  the  contract. 
Chase  v.  Pattberg,  171 

3.  The  acts  of  Congress  of  August 
6th,   1861,   and  July  17th,   1862, 
confiscating  property  used  for  in- 
surrectionary purposes  and  prop- 
erty of  rebels,  did  not  authorize 
the  confiscation  of  property  of  a 
corporation.  Ellis  v.  Phoenix  Nat. 
Sank,  177 

4.  Where  it  appears  that  the  powers 
and  duties  of  the  general  manager 
of  a  corporation  are  prescribed  by 
its  by-laws,  his  authority  to  em- 
ploy others  to  render  services  to 
the  corporation  cannot  be  estab- 
lished by  his  own  testimony,  or  by 
proving  directions  received  by  him 
from  the  president  and  other  indi- 
vidual directors  or  officers  of  the 
corporation,   or   by    showing   his 
custom  in  hiring  persons  (he  not 
having  reported  the  engagements 
so  made  to  the  board  of  directors), 
or  by  showing  what  other  engage- 
ments with   employes  he    made. 
And   evidence  that  while  he  was 
such  general  manager  he  employed 
every    person   who    entered    the 
house  and  discharged  every  person 
who  was  dismissed  without  super- 
vision or  objection  by  the  presi- 
dent or  directors  as   to  what  he 
did,   while  it  might  be  sufficient 
to  warrant  a  recovery  from  the 
corporation  by  a  person  so  hired 
by  him  for  services  actually  per- 
formed in  the  place  of  business  of 
the  corporation,  will  not  sustain 
a  claim  for  damages  for  discharge 
under  a  special  contract  of   em- 
ployment for  a  fixed  period  pur- 
porting to  be   made   by  him  on 
behalf  of  the  corporation.     Smith 
v.  Co-operative  Dress  Assoc.,   304 

See  MANUFACTURING  COMPA- 
NIES. 

COSTS. 

1.  Where  leave  to  prosecute  an  ac- 
tion as  a  poor  person  is  granted, 
an  attorney  who  applies  for  and 
obtains  such  leave  is  bound  to  act 
for  the  plaintiff  without  compen- 
sation, beyond  the  costs  that  may 
be  recovered,  and  is  not  entitled  to 
retain  any  portion  of  the  recovery, 
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notwithstanding  .an  agreement 
with  the  plaintiff  therefor,  even 
.  though  the  costs  of  the  action  are 
set  off  against  the  costs  recovered 
by  defendant  against  his  client  in 
a  former  action  for  the  same  cause. 
Matter  of  Kelly,  110 

2.  Pending  an  action  by  an  execu- 
trix brought,  by  leave  of  the  sur- 
rogate, upon  the  bond  of  an  exec- 
utor whose    letters    testamentary 
had  been  revoked,  in  which  plaint- 
iff sued  as  executrix  and  individ- 
ually, and   on   behalf  of   persons 
interested  in  the  estate,  the  order 
which  revoked  the  letters  testa- 
mentary to  the  executor  was  re- 
versed.    Held,  that  plaintiff  could 
not  be  allowed  to  discontinue  the 
action    without   costs.     Hood  v. 
Hood,  113 

3.  Costs  paid  to  the  justice  of  a  dis- 
trict court  in  the  city  of  New  York 
or  his  clerk,  to  perfect  an  appeal 
from  such  court,  belong  to  and  are 
to  be  paid  over  to  the  party  pre- 
vailing in  the  district  court;  and 
the  appellant,  after  succeeding  on 
the  appeal,  cannot  compel  the  jus- 
tice or  clerk  to  refund  to  him  the 
costs  paid.    Shenoood  v.  Travelers 
Ins.  Co.  of  Hartford,  137 

4.  A  non-resident  corporation,  being 
required  to  give  security  for  costs 
in  an  action  brought  by  it,  pro- 
cured an  undertaking  for  that  pur- 
pose to  be  given  by  one  of  the 
partners  in  a  firm  which  then  held 
moneys  of  the  corporation,  agree- 
ing that  the  firm  should  retain  as 
indemnity  a  specified  sum  out  of 
the  moneys  in  their  hands.    Judg- 
ment for  costs  against   the  com- 
pany was  recovered  by  the  defend- 
ant in  the  action,  from  which  an 
appeal  was  taken,  but  no  stay  of 
execution  was  obtained;  and  pend- 
ing the  appeal,  upon  the  demand 
of  the  defendant's  attorneys,  the 
surety  paid  to  them,  out  of  the 
money  retained   by  his  firm,  the 
amount  of  the  costs,  and  received 
from  them  a  release  from  further 
liability;  and  the  remainder  of  the 
money  retained  by  the  firm  as  in- 
demnity was  then  remitted  to  the 
company.  The  judgment  was  sub- 
sequently reversed  on  appeal,  and 
the  action  was  thereafter  settled 
upon  payment  of  a  sum  of  money 
by  the  defendant  to  the  company : 


as  to  which  settlement  the  defend- 
ant testified  that  the  costs  paid  to 
his  attorneys  were  not  included, 
and  that  he  had  no  knowledge  of 
such  payment.  Held,  that  such 
payment  of  costs  was  a  good  de- 
fense to  an  action  by  the  company 
against  the  firm  for  the  amount 
retained  by  them  therefor,  and 
was  available  as  a  defense  to  the 
surety  as  a  member  of  the  firm 
answering  separately ;  that  the 
payment  was  rightfully  made,  so 
as  to  require  restitution  thereof 
from  the  defendant  upon  the  re- 
versal of  the  judgment;  and  that 
the  company  and  not  the  surety 
was  entitled  to  demand  such  resti- 
tution. Hatch  v.  Hamlin,  272 

5.  Upon  granting  leave  to  discon- 
tinue an  action  in  which  an  in- 
junction obtained  by  the  plaintiff 
had   been  dissolved,  an  extra  al- 
lowance was  awarded  to  the  de- 
fendant;  but  the  order  therefor 
did  not  show  that  the  court  in- 
tended the  allowance  to  him  to  be 
in    satisfaction   of    damages   sus- 
tained by  the  injunction.     Held, 
that,  upon  a  reference  to  ascer- 
tain such  damages  on  the  under- 
taking given  by  plaintiff  to  obtain 
the  injunction,  the  amount  of  the 
allowance  should  not  be  applied  to 
the  payment  of  the  damages  found 
by  the  referee.    Howell  v.   Mil- 
ler, 277 

6.  The  bill  of  costs  taxed  in  an  ac- 
tion is  not,  as  between  attorney 
and  client,  the  measure  of  com- 
pensation for  the  services  of  the 
attorney  therein.      Whitelegge  v. 
De  Witt,  31t> 

7.  The  plaintiff  in  an  action  in  which 
a  counterclaim  is  set  up,   if  he 
fails  to  establish  a  right  to  recover, 
is  not  entitled  to  costs  merely  be- 
cause no  recovery  is  had  upon  the 
counterclaim.  ib. 

8.  Where  no  amount  is  claimed  either 
in  the  complaint  or  answer  in  an 
action,  if  an  additional  allowance 
is  granted  it  should  be  upon  the 
amount    recovered    in  the   .judg- 
ment.    Tolan  v.  Carr,  520 

COUNTERCLAIM. 

1.  In  an  action  by  an  attorney  to  re- 
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cover  for  services  rendered  in  the  i 
prosecution  of  a  previous  action, 
it  appeared  that  he  had  obtained  a 
warrant  of  attachment  against  the 
property  of  the  adverse  party 
therein,  which  was  afterwards  va- 
cated on  motion  by  the  latter,  and 
the  attached  property  returned  to 
him;  and  although  subsequently 
the  order  vacating  the  attachment 
was  itself  vacated,  the  property 
was  not  reached  upon  either  the 
attachment  or  an  execution  issued 
on  the  judgment  recovered  in  that 
action.  The  client  set  up  in  his 
answer  as  a  defense,  and  by  way 
of  counterclaim,  negligence  of  the 
attorney  in  failing  to  oppose  the 
motion  to  vacate  the  attachment. 
Held,  that  there  was  evidence  that 
the  client  suffered  loss  by  the  va- 
cating of  the  attachment,  and  that 
if  such  loss  resulted  from  the  at- 
torney's negligence,  it  was  a  proper 
subject  of  counterclaim;  but  that 
an  instruction  to  the  jury  that  in 
no  event  could  plaintiff  recover 
.  for  services  that  would  not  have 
been  required  if  the  order  vacating 
the  attachment  had  not  been  made, 
was  error,  since  such  an  instruc- 
tion assumed  as  a  fact  that  the 
vacation  of  the  attachment  was 
caused  by  plaintiff's  negligence. 
Wliitelegge  v.  De  Witt,  319 

2.  The  plaintiff  in  an  action  in  which 
a  counterclaim  is  set  up,  if  he  fails 
to  establish  a  right  to  recover,  is 
not  entitled  to  costs  merely   be- 
cause no  recovery  is  had  upon  the 
counterclaim.  ib. 

3.  In  an  action  for  rent  under  a  lease 
of  a  dwelling  house  and  furniture, 
defendant,  the  lessee,  cannot  re- 
cover, by  way  of  counterclaim,  for 
a  breach  by  the  lessor  of  a  cove- 
nant to  put  the  plumbing  in  per- 
fect order,  damages  alleged  to  have 
been  suffered  from  illness  of  de- 
fendant and  his  family  from  the 
bad  sewerage  thereby  occasioned, 
and  for  loss  of  business  carried  on 
by  defendant  upon   the  demised 
premises  as  a  dentist,  and  expense 
and  ill  health;  it  not  appearing 
that    such  damages  were  within 
the  contemplation  of  the  parties 
when  they  entered  into  the  lease. 
Chadwick  v.  Woodward,  399 

See  LANDLORD  AND  TENANT, 
12. 


COVENANTS. 

See  LANDLORD  AND  TENANT, 

2,  7,  10,  11,  12,  16. 
PARTNERSHIP,  1. 
MORTGAGES,  2. 

D 

DAMAGES. 

1.  By  reason  of  the  defective  con- 
struction of  a  ladder  furnished  by 
an   employer  for  the  use  of  his 
workmen,  one  of  them  fell  from 
it,  striking  another  and  causing 
him  to  fall  through  a  well  hole. 
Held,   that  the    injuries  thereby 
received    by  the  latter  were  not 
too  remote  to  sustain  an  action  by 
him  therefor  against  the  employer. 
Eijan  v.  Miller,  77 

2.  In  an  action  for  breach  of  a  con- 
tract by  defendants  to  give  the 
exclusive  sale  for  export  of  ma- 
chines made  by  them  to  plaintiffs, 
where  the  breach  relied  upon  is 
the  sale  by  defendants  of  such 
machines    directly    to    exporters, 
evidence  of  the  profits  made  by 
plaintiffs  on  sales  of  like  machines 
furnished  to  them  by  defendants 
under  the  contract  and  sold  to  the 
same  exporters   at  or  about  the 
times  of  the  sales  by  defendants 
complained  of,  is  admissible  upon 
the    question    of     damages;    the 
measure  of  damages  is  not  merely 
the  difference  between  the  actual 
sales  made  by  defendants  to  the 
persons  referred  to  and  the  price 
at  which  defendants  were  selling 
similar  machines,  at  or  about  the 
same  time,  to  plaintiffs.     But  the 
plaintiffs  cannot  recover  as  dam- 
ages money  expended  by  them  in 
creating  a  market  abroad.  Carr  v. 
Hills  Archimedean  Lawn  Mower 
Co.,  332 

3.  An  exception  to  the  ruling  of  a 
referee  as  to  the  measure  of  dam- 
ages  is  not  waived  by  a  subse- 
quent   agreement    between    the 
parties  fixing  the  amount  of  dam- 
ages to  be  reported  by  the  referee, 
where  the  party  taking  the  excep- 
tion specially  reserves  the  right  to 
a  review  of  such  ruling.  ib. 

4.  In  an  action  by  lessees  for  breach 
of  a  covenant  in  the  lease  of  quiet 
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enjoyment  of  the  demised  premi- 
ses, they  having  been  evicted  by 
title  paramount,  evidence  is  not 
admissible  on  behalf  of  defendant 
that  plaintiffs,  to  protect  their  in- 
terest, took  a  new  lease  at  an  in- 
creased rent  and  for  a  longer  term, 
and  subsequently  sold  such  new 
lease  at  a  profit.  Fitzgibbons  v. 
Freisem,  419 

5.  Where,  through  negligence  on  the 
part  of  an  elevated  railway  com- 
pany, live  coals  are  dropped  from 
one  of  its  engines  upon  a  horse, 
whereby  he  becomes  unmanage- 
able and  runs  away  and  injures  a 
person  by  running  over  him,  the 
company  is  liable  for  the  injuries 
so  caused,  as  the  natural  and  usual 
consequences  of  such  negligent  act. 
Loweryv.  Manhattan  E.  Co.,  431 

See  APPEAL,  5. 

ATTACHMENT,  4,  5. 
CARRIERS. 
CONTRACTS,  3. 
CORPORATIONS,  4. 
COSTS,  5. 
FRAUD,  4,  5. 
INSURANCE,  3. 
LANDLORD  AND  TENANT, 

11. 
PARTNERSHIP,  4. 

DEATH. 

See  ACTION,  5. 

DECEIT. 
See  FRAUD. 

DECREE. 
See  DIVORCE 

DEEDS. 

See  ATTORNEY  AND  CLIENT,  4. 
SALE,  3. 

DEFAULT. 

See  APPEAL,  2. 

CHATTEL  MORTGAGES,  2. 

DELIVEEY. 

See  ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS,  3. 

FRAUD,  1. 

LANDLORD  AND  TENANT, 
5. 


DEMAND. 

See  CONTRACTS,  18,  21. 
INSURANCE,  6. 

DEPOSIT. 

See  ACTION,  2. 
BANKS. 
PLEADING,  6. 
TRUSTS,  2,  3. 

DESCENT. 

It  is  not  valid  ground  for  rejecting  a 
deed  tendered  under  a  contract  for 
the  sale  and  conveyance  of  real 
property,  that  the  title  of  the  ven- 
dor was  acquired  by  inheritance 
from  an  ancestor,  since  whose  de- 
cease sufficient  time  has  not  elaps- 
ed to  make  it  certain  that  the  title 
can  by  no  possibility  be  affected 
by  the  discovery  of  a  will  or  by 
proof  of  claims  against  his  estate, 
where  it  appears  reasonably  cer- 
tain that  sucli  ancestor  died  with- 
out a  will,  that  he  left  personal 
property  much  more  than  enough 
to  pay  his  debts,  and  that  most  of 
his  debts  have  been  paid  and  the 
others  are  in  course  of  settlement. 
Noser  v.  Cochrane,  292 

DEVISES. 
See  WILLS. 

DISCONTINUANCE. 

See  ATTORNEY  AND  CLIENT,  2. 
COSTS,  2,  4. 

DISMISSAL  OF  COMPLAINT. 

See  APPEAL,  1. 
CARRIERS,  1. 
CHATTEL  MORTGAGES,  2. 
FRAUD,  3. 
INSURANCE,  4. 
NEGLIGENCE,  7,  10, 13. 
TRUSTS,  1. 

DISTEIBUTION. 

See  EXECUTORS  AND  ADMINIS- 
TRATORS, 3,  4. 

DISTRICT  COURT. 

1.  A  district  court  in  the  city  of  New 
York  has  not  jurisdiction  of  an 
action  for  a  penalty  prescribed  by 
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a  regulation  of  the  Department  of 
Docks  of  that  city  for  neglect  to 
remove  merchandise  from  a  wharf 
or  pier.  Mayor  <fcc.  of  New  York 
v.  Decker,  64 

2.  Costs  paid  to  the  justice  of  a  dis- 
trict court  in  the  city  of  New  York 
or  his  clerk,  to  perfect  an  appeal 
from  sucli  court,  belong  to  and  are 
to  be  paid  over  to  the  party  pre- 
vailing in  the  district  court;  and 
the  appellant,  after  succeeding  on 
the  appeal,  cannot  compel  the  jus- 
tice or  clerk  to  refund  to  him  the 
costs  paid.     Sherwood  v.  Travel- 
ers Ins.  Co.  of  Hartford,  137 

3.  In  an  action  in  a  district,  court  in 
the  city  of  New  York,  for  goods 
sold  and  delivered,  upon  affidavits 
that  the  goods  were  obtained  by 
false  and    fraudulent  representa- 
tions,    an    order    of    arrest    was 
granted  and  served  upon  defend- 
ant ;   and  a  motion  by  him  to  va- 
cate it   was  denied.     Held,   that, 
upon  the  trial,  proof  by  plaintiff 
of  the   sale   and   delivery  of  the 
goods  and  non-payment  therefor, 
without  proof  of  the  fraud  aver- 
red in  the  affidavits,  was  sufficient 
to  entitle  him  to  recover,  and  to 
have  execution  against  the  person 
of  defendant ;   the  provisions   of 
subdivision  4  of  section  549  of  the 
Code  of   Civil   Procedure   having 
no    application     to    the     district 
courts.     Stern  v.  Moss,  516 

4.  Upon  an  appeal  from  a  district 
court  in  the  city  of  New  York,  the 
return  of  the  justice  should  not  be 
altered  or  added  to  by  him  without 
applying  for  leave  of  court.     If  he 
voluntarily  makes  an  amended  or 
supplemental    return,    the    court 
may  direct  it  to  be  taken  from  the 
files.    Zabriskie  v.  Wilder,       527 

5.  Under    the    provisions     of     the 
Code    of    Civil   Procedure,   error 
of  the  justice  of  a  district  court 
in    the    city   of    New   York,    in 
refusing   to   set  aside  a  warrant 
of  attachment  issued  against  the 
property  of  a  defendant  in  an  ac- 
tion in  such  court,  is  not  ground 
for  reversal  of  a  judgment  against 
the  defendant  subsequently  ren- 
dered in  the  action,  upon  an  ap- 
peal from   such  judgment  to  this 
court.    Bosenthal  v.  Grouse,    529 


DIVORCE. 

1.  In  an  action  by  a  wife  against  her 
husband  for  separation  from  bed 
and  board,  judgment  was  rendered 
granting  such  separation,  allowing 
to  plaintiff,  as  alimony,  a  yearly 
sum  equal  to  one  half  the  aggre- 
gate net  incomes  of  the  parties, 
and  adjudging  that,  to  make  plaint- 
iff's income  equal  to  one  half  such 
aggregate  net  income,  defendant 
slaould  pay  to  plaintiff  a  specified 
sum  per  annum  from  the  time  of 
the  commencement  of  the  action, 
the  amount  so  to  be  paid  by  him 
to  be  diminished  or  increased  an- 
nually, if  necessary,  in  order  to 
preserve  the  equality  of  their  re- 
spective incomes;  and  provision 
was  made  for  subsequent  applica- 
tions to  the  court,  by  plaintiff,  for 
the  enforcement  and  security  of 
the  alimony  awarded,  and  by  de- 
fendant, to  modify  the  judgment, 
in  respect  to  the  past  alimony,  by 
showing  his  pecuniary  inability  to 
comply  therewith.  Such  applica- 
tion on  the  part  of  defendant  was 
made  by  him,  and  the  judgment 
was  thereupon  amended  by  re- 
lieving him  from  the  payment  of 
the  alimony  from  the  time  of  com- 
mencement of  the  action,  as  or- 
dered, on  account  of  his  inability 
to  pay  the  same,  and  fixing  the 
date  of  the  judgment  as  the  time 
from  which  he  should  pay  alimony. 
Held,  that  the  provision  respect- 
ing back  alimony  having  been  thus 
expunged  from  the  judgment,  pay- 
ment thereof  could  not  be  en- 
forced upon  defendant  subse- 
quently becoming  able  to  pay  it  by 
inheriting  a  large  sum  of  money 
and  other  property;  but  that,  his 
income  being  thereby  increased, 
his  annual  payment  to  plaintiff 
should  be  increased  to  a  sum 
sufficient  to  equalize  their  re- 
spective incomes.  Under  the  pro- 
vision of  the  judgment  for  such 
increase  it  was  immaterial  whether 
the  increase  in  defendant's  income 
was  due  to  the  appreciation  of 
property  which  he  had  at  the  time 
of  the  judgment,  or  to  property 
subsequently  acquired;  and  such 
provision  was  proper,  as  the  rela- 
tion of  husband  and  wife  between 
the  parties  still  existed.  Milde- 
berger  v.  Mildeberger,  195 

2.  In  an  action  for  divorce,  judg- 
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ment  was  rendered  in  favor  of  the 
wife,  who  was  the  plaintiff,  but, 
with  her  consent  and  at  the  re- 
quest of  the  defendant,  and  upon 
his  promise  to  pay  her  money  from 
time  to  time,  no  provision  for  ali- 
mony was  made.  Held,  that  a 
motion  by  her  to  amend  the  judg- 
ment by  inserting  a  provision  for 
alimony  must  be  denied.  John- 
son v.  Johnson,  232 

3.  Under  the  provisions  of  the  Ee- 
vised  Statutes  relating  to  suits  by 
wife  against  husband  for  a  separa- 
tion from  bed  and  board,  the  court 
had  no  power,  after  the  entry  of  a 
final  decree  of  separation,  to  make 
any  provision  for  the  payment  of 
alimony  by  the  husband  to  the 
wife,  but  could,  after  such  decree, 
order  an  allowance  to  be  paid  by 
him  to  her  for  the  care  and  educa- 
tion of  the  children  of  the  mar- 
riage. Erkenbrachv.  ErkenbracJi, 

258 

DUTIES. 
See  SALE,  4. 

E 

EJECTMENT. 
See  BILLS  OF  PARTICULARS,  1. 

ESTOPPEL. 

See  ATTACHMENT,  1. 
FRAUD,  4. 
INSURANCE,  2. 

EVICTION. 

See  LANDLORD  AND  TENANT, 
2,  10,  16. 

EVIDENCE. 

1.  Where,  upon  an  objection  to  a 
question  to  defendant  while  under 
cross-examination  as  a  witness,  it 
appeared  that  his  answer  might 
tend  to  expose  him  to  a  charge  of 
keeping  a  house  of  ill  fame,  an 
offense  punishable  by  imprison- 
ment, in  the  common  jail,  Held, 
that  the  question  was  properly  ex- 
cluded; although  it  did  not  appear 
whether  the  objection  was  made 
by  defendant  himself  or  by  his 


counsel,  or  whether  it  was  his  ob- 
jection as  defendant  or  as  witness. 
Dorendinger\.  Tschechtelin,  34 

2.  In  an  action  between  copartners 
for  a  dissolution  of  the  copartner- 
ship and  an  accounting,  where  the, 
principal    issue   was    as   to    the 
respective  shares   of   the  parties, 
under   the    copartnership    agree- 
ment, in  the  profits  of  the  busi- 
ness, it  appeared  that  the  agree- 
ment was  oral,  and  plaintiff  and 
defendant,  the  sole  witnesses  to  it, 
contradicted  each  other.  Plaintiff, 
however,  was  corroborated  by  writ- 
ten admissions   made  by  defend- 
ant, in  a  letter  from  him  to  plaint- 
iff,  that    his    account    had    been 
largely   overdrawn,  which,   while 
plainly  consistent  with  plaintiff's 
testimony,   were  wholly    irrecon- 
cilable with    the    testimony   and 
claims  of  defendant;  and  it  further 
appeared  that  defendant  had,  with- 
out plaintiff's  knowledge  and  with- 
out authority,  issued  notes  in  the 
firm  name  to  a  large  amount  which 
he  had  used  for  his  own  private 
purposes,  to  secure  an  antecedent 
individual  debt,  and  in  stock  spec- 
ulations and  betting.     Held,  that 
defendant's  testimony  ought  to  be 
rejected  as  unworthy  of  belief,  and 
a  judgment  entered  upon  the  re- 
pOrt  of  a  referee  in  his  favor  should 
be  reversed  upon  appeal.    Kehr  \. 
Stauff,  115 

3.  Upon    the    delivery    of    certain* 
promissory  notes  by  the  maker  to 
the  payee,  the  latter  gave  to  the 
former  a  receipt  therefor  acknowl- 
edging that  he  received  the  notes 
from  the  maker  "in  settlement  of 
his  obligation   for  £125  which  I 
hold  in  England,  and  which  I  agree 
to  return  to  him  cancelled."  Held, 
that  there  was  no  ambiguity  in 
this  instrument  which  would  ren- 
der evidence  to  explain  or  change 
its  terms  admissible;  and  a  recov- 
ery by  the  payee  upon  the  notes, 
founded    on    such    evidence,  and 
without  a  surrender  of  the  obliga- 
tion   mentioned    in    the    receipt, 
could  not  be  sustained.    Beauford 
v.  Patteson,  251 

4.  An   order  for  the   examination, 
,  before  trial,  of  one  of  several  de- 
fendants in  an  action  for  services 
alleged  to  have  been  rendered  un- 
der a  contract  of  employment  with 
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one  of  them,  may  properly  be 
granted  for  tlae  purpose  of  prov- 
ing a  co-partnership  between  the 
defendants,  and  that  the  one  who 
contracted  with  plaintiff  acted  by 
their  authority  in  so  doing.  Gold- 
berg v.  Roberts,  337 

6.  After  the  enactment  of  the  law 
of  1883  concerning  pawnbrokers 
(L.  1883  c.  339),  which  required 
every  pawnbroker  to  deliver  to  the 
person  pawning  any  goods,  &c.,  a 
memorandum  or  note  containing 
the  substance  of  the  entry  to  be 
made  in  his  book,  also  required 
by  the  act,  defendant,  a  pawnbro- 
ker, upon  making  a  loan  on  pawn 
of  an  article  belonging  to  plaint- 
iff, gave  a  memorandum  or  certi- 
ficate which  did  not  comply  with 
the  law,  and  which  showed  upon 
its  face  that  the  loan  was  usurious. 
In  an  action  brought  by  plaintiff 
to  recover  from  defendant  the 
value  of  the  property :  Held,  that 
oral  evidence  of  an  agreement 
made  at  the  time  of  the  loan  that 
only  legal  interest  was  to  be  charg- 
ed, was  admissible  on  behalf  of  the 
defendant,  since  the  statute  did 
not  declare  that  no  loan  should  be 
valid  unless  the  memorandum  or 
note  required  was  given,  or  other- 
wise make  it  the  only  evidence  of 
the  loan,  and  the  rule  excluding 
parol  evidence  varying  a  writing 
did  not  apply,  the  memorandum 
not  being  a  valid  instrument;  but 
that  the  evidence  introduced  for 
that  purpose  was  insufficient  to 
sustain  a  judgment  in  his  favor, 
the  explanation  given  being  unsat- 
isfactory, and  not  corroborated  by 
the  production  of  the  contempo- 
raneous entry  in  his  book  required 
by  the  statute,  and  in  some  points 
contradicted  by  testimony  of  other 
witnesses.  Roosevelt  v.  Dreyer, 

370 

6.  Declarations  by  the  defendant  in 
an  action  for  libel,  made  before 
the  publication  by  him  of  the  li- 
bellous matter,  may  be  admissible 
evidence  on  the  question  of  malice. 
Bosenwald  v.  Hammerstein,     377 

7.  In  an  action  on  a  policy  of  insur- 
ance against  fire,  an  inventory  of 
the  stock  of  goods  insured,  com- 
menced within  a  month  before  and 
not  completed  at  the  time  of  the 
fire  by  which  the  goods  were  de- 


stroyed, was  offered  in  evidence 
on  behalf  of  plaintiffs.  Held,  that 
it  was  properly  admitted,  not  as 
evidence  in  itself,  but  for  the  pur- 
pose of  identification,  to  enable 
witnesses  to  testify  to  the  contents 
of  the  entries,  notwithstanding 
objections  that  sales  were  made 
from  the  stock  during  the  month, 
and  that  the  prices  were  not  affixed 
until  after  the  fire,  there  being  also 
evidence  of  the  amount  of  such 
sales,  and  that  the  prices  so  affixed 
were  the  correct  values  at  the 
time  of  the  fire ;  but  that  a  mere 
approximate  statement  of  the 
stock  on  hand  five  months  before 
the  fire,  offered  on  behalf  of  de- 
fendant, showing  a  less  amount 
on  hand  at  that  time,  as  estimated 
by  deducting  from  the  sales  the 
assumed  profit  of  the  preceding 
month  and  deducting  the  net  sales 
from  the  purchases,  was  properly 
excluded.  \Vallach  v.  Commercial 
.Fire  Ins.  Co.  of  New  York,  387 

8.  In  reviewing,  upon  appeal  from  a 
judgment,  a  ruling  made  at  the 
trial  upon  an  .offer  of  proof,  such 
offer  is  not  to  be  treated  with  any 
special  favor,  nor  to  be  expanded 
so  as  to  embrace  matters  not  with- 
in the  issues  raised  by  the  plead- 
ings. Coulson  v.  Whiting,  403 

See  APPEAL,  4,  7. 

BILLS  AND  NOTES,  4. 

BUOKERS,  2.. 

CAKHIEKS,  1. 

CONTRACTS,  11. 

CORPORATIONS,  4. 

DISTRICT  COURT,  3. 

FKAXTD,  3.  4. 

INSURANCE,  1. 

LANDLORD  AND  TENANT, 
2,  6.  8,  9,  12. 

MANUFACTURING  COMPA- 
NIES, 1. 

NEGLIGENCE,  1-3,  10-12. 

SAVINGS  BANKS,  2. 

EXCEPTIONS. 
See  APPEAL,  5. 

EXECUTION. 

Creditors  having  notice  at  the  time 
their  claim  accrued  of  a  chattel 
mortgage  not  then  filed  of  prop- 
erty of  their  debtors,  but  not 
claiming  or  having  acquired  pos- 
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session  of  the  mortgaged  property 
by  any  legal  process  issued  for  the 
purpose  of  collecting  their  claim, 
although  they  have  recovered  judg- 
ment and  issued  execution  there- 
on, have  no  right  to  withhold  the 
possession  of  such  property  from 
the  mortgagee,  where  their  execu- 
tion has  not  been  actually  levied 
on  the  property.  Grasmuck  v. 
Baur,  180 

See  ATTACHMENT,  2. 
DISTRICT  COURT,  3. 


EXECUTORS   AND  ADMINIS- 
TRATORS. 

1.  A  distinguishing  feature  between 
the  right  of  action  by  a  personal 
representative  where  property  was 
transferred    by    the    deceased    in 
fraud    of   his  creditors,   and   the 
right  of  action  for  property  or  the 
value  of  property  of  which  he  was 
defrauded  during  his  lifetime,  is 
that  if  there  are  assets  sufficient 
to  pay  the  creditors  of   the  de- 
ceased   fraudulent    grantor,    the 
personal    representative    has    no 
right  of  action  as  trustee  for  the 
benefit  of  creditors;  whereas  the 
other  action  is  maintainable,  al- 
though there  may  be  ample  assets 
to  pay  debts;  and  the  two  causes 
of  action,  consequently,  cannot  be 
united  in  one  and  the  same  count. 
Curry  v.  Brockway,  11 

2.  Pending  an  action  by  an  execu- 
trix brought,  by  leave  of  the  sur- 
rogate, upon  the  bond  of  an  exec- 
utor whose  letters    testamentary 
had  been  revoked,  in  which  plaint- 
iff sued  as  executrix  and  individ- 
ually,  and  on    behalf  of  persons 
interested  in  the  estate,  the  order 
which   revoked  the  letters   testa- 
mentary to  the  executor  was  re- 
versed.    Held,  that  plaintiff  could 
not  be  allowed  to  discontinue  the 
action    without    costs.      Hood  v. 
Hood,  113 

3.  In  an  action  to  set  aside  an  agree- 
ment in  writing  between  plaintiffs 
and  defendant,  it  appeared  that 
after  the  death,  in  Germany,  of 
defendant's  husband,  intestate  and 
without  children  or  other  descend- 
ants surviving  him,  and   leaving 
personal  property  both  in  Germany 
and  in  the  city  of  New  York,  in 


which  city  he  resided,  defendant 
represented  to  plaintiffs,  the  fath- 
er and  mother  of  the  deceased, 
that  by  the  laws  of  New  York  she 
was  entitled  to  his  entire  estate, 
which  they,  being  ignorant  of  their 
rights,  believed, "and  were  thereby 
induced  to  sign  tlie  agreement  in 
question,  by  which  they  relin- 
quished all  claims  upon  the  prop- 
erty of  their  son,  and  she,  in  con- 
sideration thereof,  agreed  to 
donate  or  pay  to  them,  out  of  the 
estate,  a  certain  sum,  and  they 
agreed  to  erect  a  monument  on  his 
grave  and  pay  the  expenses  of  his 
illness  and  other  disbursements. 
Held,  that  the  agreement  should 
be  set  aside  as  void,  whether  de- 
fendant did  or  did  not  know  what 
the  laws  of  New  York  were  on  the 
subject  of  her  representations. 
Busch  v.  Biisc/i,  470 

4.  Plaintiffs  in  their  complaint  asked 
that  defendant  "be  held  to  ac- 
count and  to  pay"  to  the  father 
';  his  distributive  share  of  the 
estate."  Held,  that  the  account- 
ing should  be  taken  in  this  court, 
it  having  jurisdiction,  instead  of 
requiring  defendant  to  account,  as 
administratrix,  before  the  Surro- 
gate, ib. 

EXPRESS  COMPANIES. 
See  CARRIERS,  2. 

F 

FACTORS. 
See  TRUSTS,  4. 

FALSE  IMPRISONMENT. 

A  sheriff  is  not  liable  to  an  action 
for  false  imprisonment  for  refus- 
ing to  discharge  from  his  custody 
an  imprisoned  debtor  upon  an  or- 
der for  such  discharge  which  upon 
its  face  does  not  appear  to  be  an 
order  made  by  the  court  ;  espe- 
cially in  a  case  where  the  debtor 
was  advised  on  behalf  of  the  sher- 
iff that  the  order  was  defective. 
Hayes  v.  Bowe,  193 

FALSE  REPRESENTATIONS. 
1.  In  an  action  by  a  tenant  of  prem- 
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ises  hired  for  a  boarding  house 
against  the  landlord  for  damages 
for  fraudulent  representations  by 
him  that  the  premises  were  in  per- 
fect order,  especially  the  plumbing, 
where  the  damage  alleged  is  loss 
of  rent  of  rooms  vacated  by  lodg- 
ers on  account  of  noxious  odors 
from  the  pipes,  plaintiff,  in  order 
to  recove*",  must  prove  that  such 
odors  were  caused  by  the  bad  con- 
dition of  the  plumbing;  and  where, 
upon  the  evidence,  it  appears  that 
the  odors  may  have  been  caused 
by  want  of  water  on  the  upper 
floors,  of  which  plaintiff  had 
notice  before  taking  the  house, 
and  there  is  only  an  inference  that 
the  noxious  smell  was  due  to  one 
cause  and  not  to  the  other,  a  re- 
covery cannot  be  sustained.  Mac- 
donald  v.  Flamme,  286 

2.  Where  the  lessor  of  a  dwelling 
house,  in  order  to  induce  the  lessee 
to  accept  the  lease,  makes  to  the 
lessee  a  material  representation  as 
to  the  condition  of  the  house, 
which  he  knows  to  be  false,  and 
upon  which,  as  he  is  advised  at 
the  time,  the  lessee  means  to  rely, 
and  the  lessee,  relying  thereon, 
accepts  the  lease  and  enters  upon 
the  premises,  but  afterwards,  upon 
discovering  the  fraud  on  the  part 
of  the  lessor,  and  that,  because  of 
the  bad  condition  of  the  plumb- 
ing work,  contrary  to  the  repre- 
sentation of  the  lessor,  the  house 
is  permeated  by  offensive  odors 
and  sewer  gas,  making  it  unfit  for 
human  habitation,  he,  within  a 
reasonable  time,  abandons  the 
premises,  an  action  by  the  lessor 
for  rent  subsequently  accruing 
cannot  be  maintained.  Jackson 
v.  Odell,  345 

8.  A  question  upon  conflicting  evi- 
dence in  such  an  'action,  as  to 
whether  the  lessor,  at  the  time  of 
making  such  representation,  knew 
that  the  house  was  not  in  the  con- 
dition represented  by  him,  is  for 
the  jury  to  determine.  ib. 

4.  As  a  general  rule,  a  lessor  is  not 
bound  to  disclose  to  an  intending 
lessee  any  defects  in  the  structure 
or  condition  of  the  premises  that 
make  them  unfit  for  habitation. 
And  unless  the  circumstances  show 
a  different  understanding  between 
the  parties,  a  statement  by  a  land- 


lord that  the  plumbing  is  in  good 
order  is  to  be  regarded  merely  as 
the  expression  of  an  opinion,  and 
not  as  the  assertion  of  a  fact. 
Coulson  v.  Whiting,  408 

5.  A  lessee  is  not  entitled  to  aban- 
don the  demised  premises  as  unten- 
antable, under  the  act  of  1860  (L. 
1860  c.  345),  merely  because,  dur- 
ing the  term,  he  finds  the  plumb- 
ing in  them  to  be  in  such  a  condi- 
tion that  it  impairs  his  comfort  or 
injures  his  health.  ib. 

6.  In  an  action  to  set  aside  an  agree- 
ment in  writing  between  plaintiffs 
and  defendant,   it  appeared  that 
after  the  death,  in  Germany,  of 
defendant's  husband,  intestate  and 
without  children  or  other  descend- 
ants surviving  him,  and  leaving 
personal   property   both    in    Ger- 
many and    in  the   City  of    New 
York,   in  which  city  he   resided, 
defendant  represented   to  plaint- 
iffs, the  father  and  mother  of  the 
deceased,  that  by  the  laws  of  New 
York  she  was  entitled  to  his  entire 
estate,  which  they,  being  ignorant 
of  their  rights,  believed,  and  were 
thereby  induced  to  sign  the  agree- 
ment in  question,  by  which  they 
relinquished   all  claims  upon  the 
property  of  their  son,  and  she,  in 
consideration    thereof,   agreed  to 
donate  or  pay  to  them,  out  of  the 
estate,   a  certain  sum,   and  they 
agreed  to   erect  a  monument  on 
his  grave  and  pay  the  expenses  of 
his    illness    and    other    disburse- 
ments.    Held,  that  the  agreement 
should  be  set  aside  as  void,  whether 
defendant  did    or  did  not  know 
what  the  laws  of  New  York  were 
on  the  subject  of  her  representa- 
tions.    Busch  v.  Busch,  476 

7.  A    statement    in   an  advertising 
circular  by  the    proprietor    of  a 
storage  warehouse  that  the  exte- 
rior of  his  warehouse  is  fire  proof, 
is  an  expression  of  opinion,  and 
not   a   representation   of    a  fact, 
such  as  would  sustain  an  action 
for  damages  for  false  representa- 
tions in  making  such  statement. 
Hickey  v.  Morrell,  482 

See  FRAUD,  6. 

FEES. 
1.  The  rate  of  compensation  at  which 
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an  official  stenographer  is  bound 
to  furnish,  with  reasonable  dili- 
gence, copies  of  his  stenographic 
notes  of  testimony  or  other  pro- 
ceedings, being  fixed  by  statute, 
an  agreement  to  pay  a  greater  rate 
for  furnishing  copies  more  expedi- 
tiously  than  would  otherwise  be 
done  cannot  be  upheld.  McCar- 
thy v.  Bonynge,  356 

2.  Under  the  provision  of  the  New 
York  City  Consolidation  Act  of 
1882  (L.  1882  c.  410  §  456),  that 
certain  explosive  and  combustible 
things  shall  not  be  manufactured, 
stored,  or  kept  upon  sale  in   the 
city,  except  at  such  places,  in  such 
manner  and  in  such  quantities  as 
shall  be  determined  by  the  Board 
of  Fire  Commissioners,  in  the  exer- 
cise of  their  discretion,    under  a 
permit  by  them  granted  therefor, 
that  board  may,  by  its  regulations 
fixing  the  place,  manner  and  quan- 
tities   in  which    such  an    article 
shall  be  kept  upon  sale,  require, 
upon  the  -issue  of  a  permit  there- 
for, the  payment,  as  a  license  fee, 
of  a  reasonable  sum   for  defray- 
ing the  expense  attending  the  issu- 
ing and  recording  of  the  license. 
Mayor  &c.  of  New  York  v.  Milter, 

497 

3.  The  Xew  York  City  Consolidation 
Act  of  1882,  being  local  in  charac- 
ter, is  within   the  prohibition  in 
the  constitution  of  the  state  (Art. 
Ill  §  18)  of  local  or  private  bills 
creating,  increasing  or  decreasing 
fees  or  allowances  of  public  offi- 
cers during  the  terms  for  which 
they  are   elected     or     appointed. 
Hence   the   provision    of    section 
1116  of  that  act,  authorizing  the 
Board  of  Estimate  and  Apportion- 
ment to  fix  the  compensation  of 
a    crier  of    the  Supreme    Court, 
must  be  limited  to  future  appoint- 
ments, and  the  board  has  no  au- 
thority to  reduce  the  salary  of  such 
a  crier  appointed  before  that  en- 
actment.    Bicketts  v.  Mayor  &c. 
ofNeto  York,  504 

FIXTURES. 

Xearly  five  years  after  entry  of  a 
judgment  of  foreclosure  of  a  mort- 
gage of  real  property,  but  before  a 
sale  of  the  property  under  it,  the 
owner  of  the  land  placed  thereon 
articles  of  machinery,  &c.,  and,  at 


the  same  time  gave  a  chattel  mort- 
gage of  them  to  secure  payment 
by  him  of  a  sura  of  money.  Held, 
that  a  claim  of  title  to'the  articles, 
as  fixtures,  founded  upon  a  subse- 
quent sale  under  the  judgment  of 
foreclosure,  could  not  prevail 
against  the  specific  lien  of  the 
chattel  mortgage.  Henry  v.  Von 
Brandenstein,  "  480 

FORECLOSURE. 

In  proceedings  to  foreclose  a  me- 
chanic's lien,  if  it  appears  that  no 
valid  lien  existed  at  the  com- 
mencement of  the  proceedings,  a 
personal  judgment  for  the  plaintiff 
cannot  be  rendered.  Child.?  v. 
Bostwick,  15 

See  FIXTUBES. 
FRAUD,  4. 
MORTGAGE,  1. 

FRAUD. 

1.  In  an  action  by  an  administratrix, 
the  complaint  alleged  that  defend- 
ant, knowing  that  the  intestate 
was  of  unsound  mind,  and  in  fraud 
of  him  and  of  his  creditors,  induced 
him  to  execute  and  deliver  to  de- 
fendant an  instrument  purporting 
to  transfer  to  defendant  four 
horses;  that  no  delivery  of  th« 
horses  was  made  by  th'e  intestate 
during  his  lifetime;  that  after  his 
death,  defendant,  in  fraud  of 
plaintiff,  and  of  the  creditors  of 
the  estate  of  the  intestate,  took 
possession  of  and  removed  the 
horses  from  the  intestate's  stables; 
that  plaintiff  had  demanded  from 
defendant  the  surrender  of  the 
horses,  and  that  he  had  refused  to 
surrender  them,  and  had  convert- 
ed them  to  his  own  use.  Held, 
that  these  allegations  were  not 
sufficient  to  set  aside  or  avoid  the 
instrument  upon  the  ground  that 
it  was  made  with  intent  to  defraud 
creditors  of  the  intestate,  no  fraud 
on  the  part  of  the  intestate  being 
alleged;  that  the  averments  that 
defendant  acted  in  fraud  of  the 
creditors  of  the  intestate  did  not 
make  it  an  action  by  the  adminis- 
tratrix as  a  trustee  for  the  intes- 
tate's creditors;  that  the  cause  .of 
action  alleged  was  the  fraud  prac- 
ticed by  the  defendant  upon  the 
intestate,  which,  in  itself,  would 
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rentier  the  transfer  void;  and  that, 
upon  such  allegations,  plaintiff 
could  not  recover,  on  the  ground 
that  the  transfer  was  made  by  the 
intestate  to  defraud  his  creditors, 
resting  on  the  statutory  presump- 
tion from  a  want  of  delivery  and 
change  of  possession,  since  no 
such  cause  of  action  was  set  up  in 
the  complaint.  Curry  \.  Brock- 
way,  17 

2.  A  distinguishing  feature  between 
the  right  of  action  by  a  personal 
representative  where  property  was 
transferred    by  the    deceased    in 
fraud  of    his    creditors,   and   the 
right  of  action    for    property  or 
the  value  of  property  of  which  he 
was  defrauded  during  his  lifetime, 
is  that  if  there  are  assets  sufficient 
to  pay   the  creditors  of   the  de- 
ceased fraudulent  grantor,  the  per- 
sonal representative  has  no  right 
of  action  as  trustee  for  the  benefit 
of  creditors:    whereas    the    other 
action   is   maintainable,  although 
there  may  be  ample  assets  to  pay 
debts;   and  the  two  causes  of  ac- 
tion, consequently,  cannot  be  uni- 
ted in  one  and  the  same  count,  ib. 

3.  At  the  trial  of  an  action  brought 
by  an  administratrix  for  an  alleged 
fraud  practiced  upon  her  intestate, 
by  inducing  him,  while  of  unsound 
mind,  to   execute   and  deliver  to 
the  defendant  a  bill  of  sale  of  cer- 
tain personal  property,  it  appeared 
from  the  evidence  on  the  part  of 
the  plaintiff  that  the  bill   of  Sale 
was  given  to  secure  an  indebted- 
ness of  the  intestate  to  the  defend- 
ant; that,  about  the  time  when  it 
was  given,  the  intestate  was  suf- 
fering occasional  interruption   of 
the  faculty  of  speech,  loss  of  mem- 
ory,  liability  to  excitement,   and 
other  mental  infirmities,  probably 
as  the  effect  of  cerebral   disease; 
but  that  he  was,  notwithstanding, 
able  to  and  did  attend  to  his  busi- 
ness, every  day,  and,  at  about  the 
time  of  giving  the  bill  of  sale,  in 
another  transaction    the    circum- 
stances of  which  were  testified  to 
by  one  of  the  witnesses  for  the 
plaintiff,  he  exhibited  the  faculties 
of  mind,  memory  and  judgment, 
and  the  general  intelligence  of  an 
ordinary  man  of  business  in  the 
careful  and  judicious  management 
of  his  affairs.     Held,  that  this  evi- 
dence was  not  sufficient  to  justify 


a  verdict  for  the  plaintiff,  and  that 
the  complaint  should  be  dismissed. 

ib. 

4.  In   an    action  by  executors    for 
fraud  in  inducing  their  testator  to 
purchase    a   worthless   bond   and 
mortgage,  the    complaint  alleged 
that,  on  the  trial  of  an  action  to 
foreclose  the  mortgage,  the  justice 
presiding  found,  as  a  conclusion  of 
fact,  that  the  bond  and  mortgage 
were  invalid,  and  that  they  were 
purchased    by  plaintiffs'   testator 
because  of  and  relying  uoon  the 
fraudulent  representations  of  de- 
fendants.     The    answers    of    de- 
fendants alleged  that  the  decision 
in  that  action  was  that  plaintiffs' 
testator  was  entitled  to  recover  on 
the  bond  and  mortgage  a  certain 
sum,   which    was    less    than    the 
amount  of  their  face,  and  prayed 
leave    to    refer  to    the    decision. 
Held,  that  although  these  answers 
were    not     offered     as    evidence, 
plaintiffs   might  give  in  evidence 
the  justice's  findings,  to  show  that 
the  mortgage  was  held  to  be  in- 
valid, but  by  virtue  of  an  estoppel 
against    defendants    in    favor    of 
plaintiffs'  testator,  he  was  entitled 
to  enforce    the    security  for  the 
amount  recovered  by  him,  which 
was  the  sum  he  had  paid  for  the 
bond  and  mortgage,  with  interest; 
and  that  fraud  on  the  part  of  the 
defendants,   in    inducing  him  to 
purchase  the  securities  as  valid  for 
their  face,   being    established  by 
the  pleadings  and  proofs,  plaintiffs 
were  entitled  as  damages  to  the 
difference    between    their    actual 
value  and   their  value    as  repre- 
sented  by  defendants.     Miller  v. 
Zeinier,  126 

5.  It  further  appeared  that  plaintiffs 
had  received  from  the  mortgagor 
the  amount  recovered  by  their  tes- 
tator in  the  foreclosure  suit,  with 
costs  and  allowance,  and  had  dis- 
continued that  action,  and,  at  the 
request  of  the  mortgagor,  had  as- 
signed the  bond  and  mortgage  to- 
a  third  party.     Held,  that  this  did 
not  affect  plaintiffs'  right  of  action, 
for  damages  for  the  fraud,  even  as 
against  the  mortgagor.  ib. 

6.  In  an  action  in  a  district  court  in 
the  city  of  New  York,  for  goods 
sold  and  delivered,  upon  affidavits 
that  the  goods  were  obtained  by 
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false  anil  fraudulent  representa- 
tions, an  order  of  arrest  was  grant- 
ed and  served  upon  defendant; 
and  a  motion  by  him  to  vacate  it 
was  denied.  Held,  that,  upon 
the  trial,  proof  by  plaintiff  of  the 
sale  and  delivery  of  the  goods  and 
non-payment  therefor,  without 
proof  of  the  fraud  averred  in  the 
affidavits,  was  sufficient  to  entitle 
him  to  recover,  and  to  have  exe- 
cution against  the  person  of  de- 
fendant; the  provisions  of  subdi- 
vision 4  of  section  549  of  the  Code 
of  Civil  Procedure  having  no  ap- 
plication to  the  district  courts. 
Stern  v.  Moss,  516 

See  LANDLORD  AND  TENANT, 
13,  14. 

FRAUDULENT    CONVEY- 
ANCES. 

See  FBAUD,  1,  2. 

FREIGHT. 
See  INSURANCE,  3. 

G 

'GAS  LIGHT  COMPANIES. 

The  power  given  by  section  18  of  the 
act  of 'February  18th,  1848  (L.  1848 
c.  3T),  to  municipal  authorities  to 
regulate  the  laying  of  conductors 
for  gas  through  the  streets,  cannot 
be  delegated;  and  the  resolution 
of  the  Common  Council  of  the 
city  of  New  York  passed  Decem-. 
ber  22d,  J876,  permitting  all  incor- 
porated gas  'light  companies  "to 
lay  gas  mains  and  pipes  in  the 
streets,"  &c.,  "  upon  such  condi- 
tions as  may  be  prescribed  and 
approved  by  his  Honor  the  Mayor, 
the  Comptroller  and  the  Commis- 
sioner of  Public  Works,"  confers 
no  authority  on  the  officials  named, 
and  their  permits  to  excavate  the 
streets  for  the  purpose  of  laying 
gas  mains  are  void.  Anderson  v. 
Equitable  Gas  Light  Co.  of  New 
York,  462 

H 

HUSBAND  AND  WIFE. 
1.  Public  cartmen  in  the  city  of  New 


York,  under  employment  of  a  hus- 
band, without  the  knowledge  or 
consent  of  his  wife,  removed  all 
the  furniture  contained  in  rooms 
occupied  by  the  husband  and  wife, 
part  of  which  was  furniture  be- 
longing to  the  wife,  and  delivered 
it  all  to  the  husband.  The  re- 
moval took  place  in  the  absence  of 
the  wife,  and  under  circumstances 
showing  that  it  was  in  disregard  of 
any  claim  she  might  have  upon 
the  property.  Held,  that  the  cart- 
inen,  having  themselves  participa- 
ted in  the  transaction  by  which 
the  goods  of  the  wife  were  taken 
and  were  reduced  to  the  possession 
of  the  husband,  were  liable  to  her 
for  a  conversion  of  her  property. 
Mead  v.  Jack,  65 

2.  A  policy  of  insurance  issued  to  a 
married  woman  upon  the  life  of 
her  husband  may  be  within  the 
act  of  1840  respecting  such  insur- 
ances (L.  1840  c.  86),  and  therefore 
.non-assignable,  except  as  permit- 
ted by  the  acts  of  1873  (L.  1873  c. 
821)  and  1879  (L.  1879  c.  248),  not- 
withstanding that  the  premiums 
are  not  paid  by  the  husband,  but 
by  a  third  party,  and  that  the  an- 
nual premiums  exceed  the  limit  of 
$500  fixed  by  the  act  of  1870  (L. 
1870  c.  227).  Frank  v.  Mutual 
Life  Ins.  Co.  of  New  York,  267 

See  DIVORCE. 


IMPRISONED  DEBTORS. 

A  sheriff  is  not  liable  to  an  action 
for  false  imprisonment  for  refus- 
ing to  discharge  from  his  custody 
an  imprisoned  debtor  upon  an 
order  for  such  discharge  which 
upon  its  face  does  not  appear  to  be 
an  order  made  by  the  court;  espe- 
cially in  a  case  where  the  debtor 
was  advised  on  behalf  of  the 
sheriff  that  the  order  was  defect- 
ive. Hayes  v.  Bowe,  193 

INDEMNITY. 

See  ATTACHMENT,  3. 
COSTS,  4. 

INJUNCTION. 

Upon     granting    leave    to    discon- 
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timie  an  action  in  which  an  in- 
junction obtained  by  the  plaintiff 
had  been  dissolved,  an  extra  al- 
lowance was  awarded  to  the  de- 
fendant; but  the  order  therefor 
did  not  show  that  the  court  in- 
tended the  allowance  to  him  to  be 
in  satisfaction  of  damages  sus- 
tained by  the  injunction.  Held, 
that,  upon  a  relerence  to  ascer- 
tain such  damages  on  the  under- 
taking given  by  plaintiff  to  obtain 
the  injunction,  the  amount  of  the 
allowance  should  not  be  applied  to 
the  payment  of  the  damages  found 
by  the  referee.  Howe.il  v.  Mil- 
ler, 277 

See  SALE,  4. 

INNKEEPERS. 

Defendant  let  out  rooms  in  the  upper 
part  of  a  building  to  lodgers,  whom 
lie  did  not  supply  with  meals;  but 
he  leased  the  basement  of  the 
building  to  another  person  who 
kept  a  restaurant  there  as  an  inde- 
pendent establishment,  to  which  a 
doorway  gave  access  from  the 
lodging  rooms  :  Held,  that  de- 
fendant was  not  an  innkeeper, 
and  therefore  not  entitled  to  a  lien 
as  such  upon  property  of  persons 
to  whom  he  let  rooms;  and  that, 
as  the  keeper  of  a  lodging  house,  lie 
was  not  entitled  to  such  a  lien, 
mere  lodging  house  keepers  hav- 
ing no  lien  upon  the  effects  of 
lodgers  either  at  common  law  or 
under  the  statutes  of  this  state. 
Cochrane  v.  Schryver,  174 

INSANITY. 

3.  At  the  trial  of  an  action  brought 
by  an  administratrix  for  an  alleged 
fraud  practiced  upon  her  intestate, 
by  inducing  him,  while  of  unsound 
mind,  to  execute  and  deliver  to 
the  defendant  a  bill  of  sale  of  cer- 
tain personal  property,  it  appeared 
from  the  evidence  on  the  part  of 
the  plaintiff  that  the  bill  of  sale 
was  given  to  secure  an  indebted- 
ness of  the  intestate  to  the  defend- 
ant; that,  about  the  time  when  it 
was  given,  the  intestate  was  suf- 
fering occasional  interruption  of 
the  faculty  of  speech,  loss  of  mem- 
ory, Liability  to  excitement,  and 
other  mental  infirmities,  probably 
as  the  effect  of  cerebral  disease; 


but  that  he  was,  notwithstanding, 
able  to  and  did  attend  to  his  busi- 
ness, every  day,  and,  at  about  the 
time  of  giving  the  bill  of  sale,  in 
another  transaction  the  circum- 
stances of  which  were  testified  to 
by  one  of  the  witnesses  for  the 
plaintiff,  he  exhibited  the  faculties 
of  mind,  memory  and  judgment, 
and  the  general  intelligence  of  an 
ordinary  man  of  business  in  the 
careful  and  judicious  management 
of  his  affairs.  Held,  that  this  evi- 
dence was  not  sufficient  to  justify 
a  verdict  for  the  plaintiff,  and  that 
the  complaint  should  be  dismissed. 
Curry  v.  Brockway,  17 


INSURANCE. 

1.  An  agreement  indorsed  upon  the 
back  of  a  policy  of  life  insurance, 
that  "In  case  the  holder  of  this 
policy   wishes  to  cancel  it  after 
three  annual  premiums  have  been 
paid,  a  fair  proportion  of  the  pre- 
miums will  be  returned,  if  applied 
for  before  the  policy  has  expired," 
is  not  void  for  uncertainty;  in  an 
action  thereon  by  the  , insured,  it 
may  be  shown   by  extrinsic  evi- 
dence what  would  be  a  fair  pro- 
portion   of    the   premiums  to  be 
returned;    and  for  that    purpose 
expert  testimony  showing  the  sur- 
render value  is  competent.     Hay- 
ward  v.  Knickerbocker  Life  Inn. 
Co.,  42 

2.  The  insured  is  not  estopped  from 
urging  such  claim  by  continuing 
to  make   payments  of  premiums 
pending  the  action.  ib. 

3.  On  the  trial  of  an  action  by  the 
owner  of  a  vessel  against  insurers 
of  her  cargo  of  coal,  it  appeared 
from    evidence    on    the    part    of 
plaintiff,   that    the  vessel,   while 
navigating    Long    Island    Sound, 
and  when  near  her  port  of  desti- 
nation, was  submerged  by  a  storm; 
but  before  she  sank,  a  buoy  was 
attached  to  her  bow  by  the  master, 
so  that  she  might  easily  be  found. 
Plaintiff  testified  that  he  made  an 
offer  to  the  insurers  of  the  vessel 
to  abandon  her  to  them,  if  they 
would  pay  as  for  a  total  loss;  but 
they  refused,   intending  to    raise 
and  carry  her  to  the  port  of  desti- 
nation,  which,  under  the  policy, 
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they  were  entitled  to  do  "  for  the 
benefit  of  all  concerned,  and  with- 
out prejudice  to  the  rights  of  either 
party."  It  further  appeared  that 
defendants,  who,  as  insurers  of 
the  cargo,  had  become  subrogated 
to  the  rights  of  the  owners  of  the 
coal,  united  with  the  insurers  of 
the  vessel  in  employing  wreckers 
to  raise  the  vessel  for  a  specified 
sum,  to  be  apportioned  between 
the  vessel  and  the  cargo  according 
to  the  law  and  usage  of  general 
average;  that  the  wreckers  raised 
the  vessel  and  brought  her.  with 
the  coal  in  her,  to  her  port  of  des- 
tination; and  that  these  defend- 
ants, denying  the  plaintiffs  right 
to  freight  and  his  lien  for  it.  and 
notwithstanding,  as  he  testified,  he 
forbade  their  taking  away  the  coal 
without  payment  of  the  freight, 
directed  the  wreckers  to  sell  the 
coal,  which  the  latter  did,  and, 
after  retaining  out  of  the  proceeds 
the  proportion  of  their  own  com- 
pensation chargeable  upon  the 
cargo,  paid  over  the  residue  to  de- 
fendants. The  evidence  for  de- 
fendants, however,  was  that  they 
did  not  know,  when  joining  with 
the  insurers  of  the  vessel  in  rais- 
ing it,  that  the  latter  were  acting 
on  plaintiffs  behalf,  to  save  a  total 
loss,  and  supposed  they  were  rais- 
ing the  vessel  to  protect  them- 
selves from  the  full  insurance; 
and  defendants  further  endeav- 
ored to  show  an  abandonment  of 
the  cargo  by  plaintiff  to  them, 
which,  however,  he  denied.  Held, 
that  even  if  defendants  supposed 
there  had  been  an  abandonment 
of  both  the  vessel  and  cargo,  and 
that  by  uniting  with  the  insurers 
of  the  vessel,  they  were  engaging 
for  the  recovery  of  the  cargo  they 
had  insured,  as  property  lost  and 
abandoned  to  the  owners  and  in- 
surers, their  mistake  could  not 
affect  plaintiffs  rights;  that  the 
conflict  of  evidence  as  to  abandon- 
ment of  the  cargo  by  plaintiff  to 
defendants  presented  a  question 
for  the  jury,  and  the  court  could 
not  assume,  as  ground  for  dismiss- 
ing the  complaint,  that  plaintiff 
had  so  abandoned  the  cargo  and 
thereby  relinquished  the  freight; 
but  that,  even  upon  the  conflict  in 
the  evidence,  there  was  no  aban- 
donment either  of  the  vessel  or 
cargo;  that  therefore,  when  the 
vessel  was  brought  into  the  port 


of  destination,  plaintiff  was  enti- 
tled, after  the  wreckers  were  paid, 
to  possession  of  her  and  her  cargo, 
and,  the  cargo  being  then  capable 
of  delivery,  he  had  a  lien  upon  it 
for  his  freight;  and  if  he  lost  his 
lien  through  the  wrongful  act  of 
defendants,  the  injury  being  per- 
manent, he  could  recover  from 
them  as  his  damages  the  amount 
of  his  lien  and  interest.  Hughes 
v.  Sun  Mutual  Ins.  Co.,  45 

4.  In  an  action  brought  by  a  widow 
against  a  life  insurance  company, 
the  complaint  alleged  that  plaint- 
iffs deceased  husband  had,  before 
his  marriage  with  her,  obtained 
from  defendant  a  policy  of  insur- 
ance upon  his  life,  and  that,  after 
the  marriage,  he  assigned  the  pol- 
icy to  her;   that  subsequently  he 
and  defendant,  conspiring  to  cheat 
and   defraud  her  of  the  benefit  of 
the  policy,  allowed  it  to  lapse  and 
permitted  the  premium  day  to  pass 
without  the  payment  of  the  pre- 
mium, for  the  purpose  and  with 
the  intent  to  cancel  the  policy  and 
to  issue  another  to  the  husband 
for  his  own  use  and  benefit;  that 
the  premium  was  not  paid  on  the 
day  when  it  was  payable,  and  the 
policy  was  surrendered  by  him  to 
defendant  and  was  cancelled,  but 
afterwards  the  premium  was  paid 
by  him   and  defendant  issued  to 
him  a  new  policy  not  payable  to 
nor  for  the  use  or  benefit  of  plaint- 
iff.    It  did  not  appear  from  the 
complaint  that  the  surrender  and 
cancelling  of    the    former  policy 
was  on  or  before  the  day  upon 
which  the  premium  on  it  was  pay- 
able. Held,  that  no  cause  of  action 
was    disclosed,    either    upon    the 
original  policy  or  upon  the  ground 
that  the  new  policy  was  a  substi- 
tute for  such  original  policy  and 
as  such  belonged  to  plaintiff;  and 
the  complaint  was  properly  dis- 
missed.    Britton  v.  Mutual  Life 
Ins.  Co.  of  New  York,  164 

5.  A  policy  of  insurance  issued  to  a 
married  woman  upon  the  life  of 
her  husband  may  be  within  the 
act  of  1840  respecting  such  insur- 
ances (L.   1840  c.  86),  and  there- 
fore non-assignable,  except  as  per- 
mitted  by  the  acts   of  1873    (L. 
1873  c.   821)   and    1879  (L.    1879 
c.  248),  notwithstanding  that  the 
premiums  are  not  paid  by  the  hus- 
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band,  but  by  a  third  party,  and 
that  the  annual  premiums  exceed 
the  limit  of  $500  fixed  by  the  act 
of  1870  (L.  1870  c.  227).  Frank 
v.  Mutual  Life  Ins.  Co.  of  New 
York,  267 

6.  Upon  a  surrender  and  cancella- 
tion of  such  a  policy  between  an 
assignee  of  the  wife  and  the  in- 
surance company,  an  action  for  a 
conversion  of  the  policy  may  be 
maintained  by  the  wife  against 
them;  no  demand  on  her  part, 
after  such  cancellation,  is  neces- 
sary, where  both  her  assignee  and 
the  company  had  notice,  before 
the  surrender,  of  the  invalidity  of 
the  assignment  by  her.  ib. 

1.  In  an  action  on  a  policy  of  insur- 
ance against  fire,  the  complaint  in 
which  pleads  the  policy  according 
to  its  legal  effect  merely,  without 
setting  forth  or  annexing  a  copy, 
an  answer  by  which  defendant 
admits  the  issue  of  a  policy,  "  but 
denies  that  its  terms  and  provi- 
sions are  in  said  amended  com- 
plaint correctly  or  fully  stated,  and 
defendant  leaves  it  to  show  its 
terms  by  its  production  and  proper 
proof  upon  the  trial  of  the  is- 
sues," is  not  a  general  or  specific 
denial  of  the  material  allegations 
of  the  complaint  required  by  the 
Code  of  Civil  Procedure  (§  500), 
such  as  to  require  proof  of  the 
policy  on  the  part  of  the  plaintiffs. 
Wallach  v.'  Commercial  Fire  Ins. 
Co.  of  New  York,  387 

8.  In  such  an  action,  an  inventory 
of  the  stock  of  goods  insured, 
commenced  within  a  month  before 
and  not  completed  at  the  time  of 
the  fire  by  which  the  goods  were 
destroyed,  was  offered  in  evidence 
on  behalf  of  plaintiffs.  Held,  that 
it  was  properly  admitted,  not  as 
evidence  in  itself,  but  for  the  pur- 
pose of  identification,  to  enable 
witnesses  to  testify  to  the  contents 
of  the  entries,  notwithstanding 
objections  that  sales  were  made 
from  the  stock  during  the  month, 
and  that  the  prices  were  not  affix- 
ed until  after  the  fire,  there  being 
also  evidence  of  the  amount  of 
such  sales,  arid  that  the  prices  so 
affixed  were  the  correct  values  at 
the  time  of  the  fire;  but  that  a 
mere  approximate  statement  of 
the  stock  on  hand  five  months 


before  the  fire,  offered  on  behalf 
of  defendant,  showing  a  less 
amount  on  hand  at  that  time,  as 
estimated  by  deducting  from  the 
sales  the  assumed  profit  of  the 
preceding  month  and  deducting 
the  net  sales  from  the  purchases, 
was  properly  excluded.  ib. 

INTELLIGENCE  OFFICES. 

The  act  of  1822,  relative  to  intelli- 
gence offices  in  the  city  of  New 
York  (L.  1822  c.  15  p.  12),  which 
authorized  the  Common  Council 
of  that  city  to  pass  ordinances  for 
licensing  intelligence  offices  and 
to  fix  the  license  fees,  was  not 
superseded  or  repealed  by  the  Con- 
solidation Act  of  1882;  the  provi- 
sions of  the  latter  act  in  respect  of 
the  keepers  of  intelligence  offices 
being  merely  cumulative  of  the 
pre-existing  law.  Mayor  &c.  of 
New  York  v.  Buel,  494 

INTOXICATING  LIQUORS. 
See  LIQUOR  SELLING. 

J 

JUDGMENT. 

In  proceedings  to  foreclose  a  me- 
chanic's lien,  if  it  appears  that  no 
valid  lien  existed  at  the  com- 
mencement of  the  proceedings,  a 
personal  judgment  for  the  plaint- 
iff cannot  be  rendered.  Chillis  v. 
Bostwick,  15 

See  DIVORCE. 
FIXTURES. 
PLEADING,  5. 

JURISDICTION. 

See  DISTRICT  COURT. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

JURY. 
See  TRIAL. 


LANDLORD  AND  TENANT. 
1.  The  act  of  1860  which    releases 
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from  liability  for  rent  "  the  lessees 
or  occupants  of  any  building  which 
shall,  without  any  fault  or  neglect 
on  their  part,  be  destroyed,  or  be 
so  injured  by  the  elements  or  any 
other  cause,  as  to  be  untenantable 
and  unfit  for  occupancy"  (L.  1860 
c.  345),  does  not  apply  to  a  case 
where  the  occupants  are  annoyed 
by  unpleasant  and  unwholesome 
odors,  although  the  building  may 
be  thereby  rendered  uncomforta- 
"ble  or  even  tinfit  for  occupancy. 
The  injury  contemplated  by  the 
statute  is  one  that  partially  de- 
stroys or  breaks  down  the  struc- 
ture. Sutphin  v.  Seebas,  139 

2.  In  an  action  for  rent  under  a  lease 
of  one  flat  or  floor  in  a  building 
containing  several  such  flats  let 
to  different  families,  it  appeared 
that  by  the  lease  the  tenant  cove- 
nanted to  make  all  repairs  to 
plumbing  works,  pipes  and  fixtures 
belonging  thereto,  whenever  dam- 
age thereto  should  have  resulted 
from  his  misuse  or  neglect;  that 
after  he  had  occupied  the  premises 
a  considerable  time  he  abandoned 
them  because  of  unpleasant  and 
unwholesome  odors  arising  from 
the  plumbing  works  and  fixtures, 
and  of  the  danger  to  life  and 
health  therefrom;  but  what  pro- 
duced the  odors,  or  in  what  part 
of  the  building  they  had  their 
origin,  was  not  shown,  otherwise 
than  by  testimony  of  members  of 
defendant's  family  that  they 
thought  the  effluvium  was  "sewer 
gas,"  meaning  the  odor  emitted 
from  pipes  leading  to  the  sewer. 
Held,  that  in  the  absence  of  evi- 
dence that  the  odors  proceeded 
from  premises  controlled  by  the 
landlord,  there  was  no  ground  for 
charging  him  with  an  eviction 
which  would  release  the  tenant 
from  the  obligations  of  the  lease. 

ib. 

5  A  tenant  of  part  of  a  dwelling 
house,  the  residue'  of  which  is  oc- 
cupied by  other  tenants,  is  not,  in 
the  absence  of  an  express  agree- 
ment, bound  to  repair  defects  in 
the  building  of  a  general  character, 
extending  beyond  the  premises 
occcupied  by  him;  and  if  the  land- 
lord negligently  suffers  the  build- 
ing to  become  unsafe  and  to  fall, 
he  is  liable  to  the  tenant  for  inju- 


ries thereby  caused  to  the  property 
of  the  latter.     Bold  v.  O'Brien, 

160 

4.  In  an  action  to  recover  damases 
for  such  injuries,  the  fact  that  the 
tenant  continued    to  occupy  the 
premises  with  knowledge  of  their 
unsafe  condition,  is  not  a  defense 
where  there  is  evidence  that  he 
did  so  relying  upon   promises  of 
the  landlord  to  make  repairs  and 
to  pay  for  any  damages  sustained, 
and  where  the  jury  find  that  he 
was  justified  in  so  remaining,     ib. 

5.  A  lease  for  a  term  to  commence 
at  a  futqre  date,  the  rent  to  be 
payable  monthly  in  advance  dur- 
ing the  term,  was  signed  by  both 
parties  in  duplicate  and  left  with 
the    agent    of    the  lessor,  to    be 
delivered   by 'him    to  the    lessee 
when  the  first  month's  rent  should 
be  paid.     Afterward  and    before 
the  date  when  the   term  was   to 
commence,   the  lessee  asked   for 
the  lease  for  the  purpose  of  show- 
ing it  to  his  attorney,  but  was  told 
by"  the  agent  that  he  could  not 
have  it  until  he  paid  the  rent  for 
the  first  month,  which  he  refused 
to  do.     Held,  that  there  had  been 
no  delivery  of  the  lease,  as  there 
had  been  no   acceptance   by  the 
lessee,  and  he  was  not  bound  by  it. 
Witthaus  v.  Starin,  226 

6.  In  an  action  by  a  tenant  of  prem- 
ises hired   for  a  boarding  house 
against  the  landlord  for  damages 
for  fraudulent  representations  by 
him  that  the  premises  were  in  per- 
fect order,  especially  the  plumb- 
ing, where  the  damage  alleged  is 
loss  of  rent  of  rooms  vacated  by 
lodgers    on    account    of    noxious 
odors  from  the  pipes,  plaintiff,  in 
order  to  recover,  must  prove  that 
such  odors  were  caused  by  the  bad 
condition  of    the  plumbing;   and 
where,  upon  the  evidence,  it  ap- 
pears that    the  odors  may  have 
been  caused  by  want  of  water  on 
the  upper  floors,  of  which  plaint- 
iff had  notice  before   taking  the 
house,  and  there  is  only  an  infer- 
ence that  the  noxious  smell  was 
due  to  one  cause  and  not  to  the 
other,  a  recovery  cannot   be   sus- 
tained.     Macdonald  v.  Flamme, 

286 

7.  A  covenant  in  a  lease  of  the  up- 
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per  part  of  a  building,  on  the  part 
of  the  lessor,  to  put  and  keep  the 
roof  of  the  building  in  good  re- 
pair, is  to  be  construed  as  meaning 
that  the  lessor,  whenever  notified 
that  the  roof  needs  repairs,  will 
cause  them,  to  be  made;  and  does 
not  render  him  liable  for  losses 
occurring  from  a  want  of  repairs 
of  which  he  was  not  notified  and 
had  no  knowledge.  Thomas  v. 
Kingsland,  315 

6.  Where  the  lessor  of  a  dwelling 
house,  in  order  to  induce  the  lessee 
to  accept  the  lease,  makes  to  the 
lessee  a  material  representation  as 
to  the  condition  of  the  house, 
which  he  knows  to  be  false,  and 
upon  which,  as  he  is  advised  at 
the  time,  the  lessee  means  to  rely, 
and  the  lessee,  relying  thereon, 
accepts  the  lease  and  enters  upon 
the  premises,  but  afterwards,  upon 
discovering  the  fraud  on  the  part 
of  the  lessor,  and  that,  because  of 
the  bad  condition  of  the  plumb- 
ing work,  contrary  to  the  repre- 
sentation of  the  lessor,  the  house 
is  permeated  by  offensive  odors 
and  sewer  gas,  making  it  unfit  for 
human  habitation,  he,  within  a 
reasonable  time,  abandons  the 
premises,  an  action  by  the  lessor 
for  rent  subsequently  accruing 
cannot  be  maintained.  Jackson 
v.  Odell,  345 

9.  A  question  upon  conflicting  evi- 
dence in  such  an  action,   as    to 
whether  the  lessor,  at  the  time  of 
making  such  representation,  knew 
that  the  house  was  not  in  the  con- 

'  dition  represented  by  him,  is  for 
the  jury  to  determine.  ib. 

10.  Under  the  covenants  in  a  lease, 
of    a  separate    apartment    in   an 
apartment  house,  the   lessee  was 
bound  only  to  make  such  repairs 
in   the   plumbing    therein  as    re- 
quired no  change  in  or  were  inde- 
pendent of  the  general  plumbing 
work  of  the  house,  which  it  was 
the  duty  of  the  landlord  to  keep 
in  repair.    During  the  term,  mem- 
bers of  the  family  of   the   lessee 
occupying  the  apartment  became 
ill  from  inhaling  a  deleterious  gas 
which   permeated  the  apartment 
from  the  sewer,  owing  to  the  de- 
fective condition   of    the  general 
plumbing  work  of  the  house,   of 
which  the.  landlord  was   notified 


bv  an  order  of  the  Board  of 
Health  requiring  him  to  have 
changes  made  in  the  plumb- 
ing, which  would  have  removed 
the  defects.  Nothing  of  the  kind 
having  been  done  on  the  part  of 
the  landlord  during  a  period  of 
about  two  weeks  after  such  order 
was  made,  the  tenant  abandoned 
the  premises,  under  the  apprehen- 
sion that  the  health  and  perhaps 
the  life  of  himself  and  family 
would  be  imperilled  by  remaining. 
Held,  that  there  was  a  construct- 
ive eviction,  such  as  to  relieve 
the  tenant  from  payment  of  rent. 
Bradley  v.  De  Goicouria,  393 

11.  In  an  action  for  rent  under  a  lease 
of  a  dwelling  house  and  furniture, 
defendant,   the  lessee,  cannot  re- 
cover, by  way  of  counterclaim,  for 
a  breach  by  the  lessor  of  a  cove- 
nant to  put  the  plumbing  in  per- 
fect order,  damages  alleged  to  have 
been  suffered  from  illness  of  de- 
fendant and  his  family  from  the 
bad  sewerage  thereby  occasioned, 
and  for  loss  of  business  carried  on 
by   defendant  upon   the   demised 
premises  as  a  dentist,  and  expense 
and  ill  health;  it  not  appearing 
that    such  damages  were  within 
the  contemplation  of  the  parties 
when  they  entered  into  the  lease. 
Chadwick  v.  Woodward,  399 

12.  In  an  action  for  rent  under  a 
lease,  the  answer  of   defendants, 
the   lessees,  set  up  as  a  counter- 

.  claim  that  defendants  had,  at  the 
special  instance  and  request  of 
plaintiff,  paid,  laid  out  and  ex- 
pended certain  moneys  to  and  for 
his  use,  which  he  promised  to 
repay  to  them,  but  failed  to  do  so. 
A  bill  of  particulars  of  the  coun- 
terclaim described  the  moneys  paid 
as  "  cash  paid  in  and  about  build- 
ings mentioned  in  the  complaint." 
It  appeared  from  the  lease  that 
the  plaintiff  had  thereby  cove- 
nanted to  place  the  demised  prem- 
ises in  repair.  Held,  that  evidence 
was  admissible  on  behalf  of  defend- 
ants of  an  employment  of  them 
by  plaintiff  to  make  such  repairs 
for  him  under  a  special  contract, 
which  had  been  fully  performed 
on  their  part,  although  such  spe- 
cial contract  was  not  pleaded. 
Chapman  v.  Frank,  402 

13.  In  an  action  for  rent  upon  a  lease 
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under  an  answer  which  alleges  that 
defects  in  the  sewerage  of  the  de- 
mised premises  "  were  wrongfully 
and  fraudulently  concealed  from 
the  defendant  by  the  plaintiff  at 
the  time  of  making  said  lease," 
but  fails  to  state  the  facts  that  con- 
stituted the  fraud,  proof  of  such 
facts  is  not  admissible.  Coulson 
v.  Whiting,  408 

14.  As  a  general  rule,  a  lessor  is  not 
bound  to  disclose  to  an  intending 
lessee  any  defects  in  the  structure 
or  condition  of  the  premises  that 
make  them  unfit,  for  habitation. 
And  unless  the  circumstances  show 
a  different  understanding  between 
the  parties,  a  statement  by  a  land- 
lord that  the  plumbing  is  in  good 
order  is  to  be  regarded  merely  as 
the  expression  of  an  opinion,  and 
not  as  the   assertion  of    a    fact. 

ib. 

15.  A  lessee  is  not  entitled  to  aban- 
don the  demised  premises  as  un- 
tenantable, under  the  act  of  1860 
(L.  1860  c.  345),  merely  because, 
during    the    term,    he    finds    the 
plumbing  in  them  to  be  in  such  a 
condition  that  it  impairs  his  com- 
fort or  injures  his  health.  ib. 

16.  In  an  action  by  lessees  for  breach 
ef  a  covenant  in  the  lease  of  quiet 
enjoyment  of  the  demised  premi- 
ses, they  having  been  evicted  by 
title  paramount,  evidence  is  not 
admissible  on  behalf  of  defendant 
that  plaintiffs,  to  protect  their  in- 
terest, took  a  new  lease  at  an  in- 
creased rent  and  for  a  longer  term, 
and  subsequently  sold  such   new 
lease  at  a  profit.     Fitzgibbons  v. 
Freisem,  419 

See  CORPORATIONS,  1. 


LIBEL. 

1.  The  answer  in  an  action  for  libel, 
after  admitting  the  publication  of 
the  alleged  libellous  matter,  and 
denying  "  that  the  same  was  mali- 
ciously done,  as  in  said  complaint 
alleged."  denied  "each  and  every 
other  allegation  in  said  complaint 
contained,  not  hereinbefore  ad- 
mitted or  specifically  denied ;"  and 
then  pleaded  matter  in  mitigation. 
Held,  that  the  whole  complaint 
was  admitted,  and  the  only  ques- 


tion for  consideration  was  that  of 
damages.  Rosemvald  v.  Hammer- 
stein,  377 

2.  A  motion  to  amend  such  answer 
at  the  trial  being  addressed  to  the 
discretion  of  the  presiding  judge, 
his  denial  of  it  is  not  reviewable 
on  appeal.  ib. 

3.  Declarations  by  the  defendant  in 
an   action   for  libel,  made   before 
the  publication  by  him  of  the  li- 
bellous matter,  may  be  admissible 
evidence  on  the  question  of  malice. 

ib. 

4.  Where  a  publication  is  libellous 
per  se  as   to  a  partnership,   one 
partner  may  maintain  an  individ- 
ual action  for  the  injury  to  him- 
self therefrom.  ib. 

LICENSE. 
See  NEW  YORK  CITY,  8,  9. 

LIEN. 

See  ATTORNEY  AND  CLIENT,  3. 
FIXTURES. 
INNKEEPERS. 
INSURANCE. 
MECHANIC'S  LIEN. 

LIMITATION  OF  ACTIONS. 

1.  After  a  trust  has  been  created  by 
a  deposit  of  money  in  a  savings 
bank  in  the  name  of  the  depositor 
in  trust  for  another,  the  mere  with- 
drawal   by  the  depositor  of   the 
money  from   the  bank,  not  being 
inconsistent  with  the  trust,  does 
not  render  him  liable  to  an  action 
by  the  beneficiary,  and  does   not, 
therefore,  set  the  Statute  of  Limi- 
tations running  against  the  latter. 
Mabie  v.  Bailey,  60 

2.  An  action  for  an  accounting  be- 
tween partners  founded  on  a  cove- 
nant in   their  partnership  agree- 
ment, under  seal,  that  losses  and 
expenses  should  be  borne  by  them 
in  equal  proportions,  is  an  action 
upon  a  sealed  instrument,  under 
Code  of    Civil   Procedure  §  381, 
which  may  be  brought  at  any  time 
within  twenty  years.    Dwindle  v. 
Edey,  253 

See  CARRIERS,  2. 
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LIQUOR  SELLING. 

The  Civil  Damage  Act  (L.  1873 
c.  646)  does  not  give  a  right  of  ac- 
tion against  a  person  for  selling 
intoxicating  liquors  to  another  un- 
less the  plaintiff  has  suffered 
injury  from  the  intoxication  of 
such  other  person ;  and  such  in- 
toxication must  he  alleged  in  the 
complaint.  McEntee  v.  Spiehler, 

435 

LODGING  HOUSE  KEEPERS. 

Defendant  let  out  rooms  in  the  up- 
per part  of  a  building  to  lodgers, 
whom  he  did  not  supply  with 
meals;  but  he  leased  the  basement 
of  the  building  to  another  person 
who  kept  a  restaurant  there  as  an 
independent  establishment,  to 
which  a  doorway  gave  access  from 
the  lodging  rooms.  Held,  that 
defendant  was  not  an  innkeeper, 
and  therefore  not  entitled  to  a 
lien  as  such  upon  property  of  per- 
sons to  whom  he  let  rooms;  and 
that,  as  the  keeper  of  a  lodging 
house,  he  was  not  entitled  to  such 
a  lien,  mere  lodging  house  keepers 
having  no  lien  upon  the  effects  of 
lodgers  either  at  common  law  or 
under  the  statutes  of  this  state. 
Cochrane  v.  Schryver,  174 

LUNATICS. 
See  INSANITY. 


M 

MALICE. 

See  ATTACHMENT,  4. 
LIBEL,  3. 
MALICIOUS  PROSECUTION. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  the  malicious 
prosecution  of  a  former  action 
against  plaintiff,  in  which  he  was 
arrested  upon  an  order  of  arrest 
procured  by  defendant,  neither 
the  fact  that  such  previous  order 
was  dismissed  for  want  of  prose- 
cution, nor  the  fact  that  the  order 
of  arrest  was  vacated,  is,  of  itself, 
sufficient  evidence  of  want  of  prob- 
able cause.  Dorendinger  v. 
Tschechttlin,  34 


2.  Where    the    former    action    was 
itself  an  action  for  malicious  pros- 
ecution  of  defendant   by  plaintiff 
upon   a  criminal   charge,  and   on 
the  trial  of  this  action  the  affida- 
vits upon  which  the  order  of  arrest 
in  such  former  action  was  vacated, 
being  admitted  in  evidence  with- 
out objection,  tended  to  show  that 
the  criminal    charge   against  de- 
fendant, upon  which  he  had  been 
arrested,   and  which   was  alleged 
by  him  to  have    been  made  by 
plaintiff,   was    in    fact    made    by 
another  person,  but  the  testimony 
of  witnesses  on  behalf  of  defend- 
ant showed  that  he  had  every  rea- 
son to  believe  that  the  charge  was 
made  by  plaintiff.     Held,  that  the 
jury  were  fully  justified  in  finding 
a  verdict  for  defendant;    for  the 
charge  made,  whether  it  be   the 
foundation  of  a  criminal  prosecu- 
tion or  of  a  civil  action,  must  be 
shown  to  have  been  wilfully  false 
to  establish  that  want  of  probable 
cause,  the  inference  and  natural 
conclusion  from  which  is  that  the 
criminal  prosecution  or  civil  suit 
was  maliciously  brought.  ib. 

3.  At  the  close  of  the  trial  of  the 
action,     plaintiff    requested     the 
judge  to  instruct  the  jury  that  if 
defendant  had  been  guilty  of  any 
fraud  or  wrong  by  giving   bogus 
bail  or  procuring  the  order  of  ar- 
rest, it  would   be   an   element  for 
the  jury  to  consider  as  to  whether 
there  was  malice;  and  the  judge 
declined  to  charge  upon  that  point 
any  further  than   he   had  already 
charged.     Held,  that  this  was  not 
erroneous,  since  under  the  instruc- 
tions already  given,  the  jury  were 
entitled  to  consider  that  circum- 
stance,  together   with   the    other 
evidence,  in  determining  whether 
the  defendant  had    brought    the 
action   knowing   that  he  had  no 
ground  of  complaint  against  the 
plaintiff;  and  a  finding  that  the 
defendant  in  bringing  the  action 
was  actuated  by  malice,  would  not 
be  sufficient  to  entitle  the  plaintiff 
to  recover,  in  the  absence  of  affir- 
mative evidence  establishing  the 
want  of  probable  cause.  ib. 

MANUFACTURING  COMPA- 
NIES. 

1.  In  an  action  against  a  trustee  of 
a  company  incorporated  under  the 
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manufacturing  companies'  act  of 
1848  (L.  1848  c.  40),  for  a  debt  of 
the  company,  upon  the  ground 
that  a  certificate  signed  by  defend- 
ant and  other  trustees,  as  to  pay- 
ment of  the  capital  stock  of  the 
company,  required  by  section  11 
of  the  act,  was  false  and  was 
signed  by  him  knowing  it  to  be 
false,  when  such  certificate  states 
that  the  whole  capital  stock  was 
issued,  as  is  permitted  by  the 
amendatory  act  of  1853  (L.  1853 
c.  ;W3  §  2),  in  payment  for  prop- 
erty necessary  for  the  business  of 
the  company,  the  question  whether 
such  stock  was  more  than  the 
actual  value  of  the  property  for 
wliich  it  was  issued,  is  material; 
and  evidence  showing  what  value 
defendant  put  upon  the  property 
is  admissible.  Bolz  v.  Bidder, 

329 

2.  The  certificate  of  incorporation 
of  a  company  under  the  act  of 
February  17th,  1848,  was  signed 
by  seven  trustees  and  acknowl- 
edged by  nine  trustees  ;  but  the 
annual  report  filed  in  the  follow- 
ing January,  required  by  section 
12  of  that  act,  was  signed  by  only 
two  of  them,  one  of  whom  veri- 
fied it  as  the  late  acting  vice- 

.  president  of  the  company.  The 
official  records  of  the  company  did 
not  show  the  resignation  of  either 
the  president  or  the  secretary,  or 
of  more  than  one  of  the  trustees. 
Held,  that  the  report  filed  did  not 
satisfy  the  requirements  of  the 
statute,  and  that  the  trustees  not 
shown  by  the  record  to  have  re- 
signed were  not  thereby  relieved 
from  liability  for  the  debts  of  the 
company.  Westerfield  v.  Badde, 

450 

MARINE  COUKT. 
See  APPEAL,,  1,  2. 

MARRIED  WOMEN. 

See  HUSBAND  AND  WIFE. 

MASTER  AND  SERVANT. 

1.  Where  a  special  contract  for  em- 
ployment has  been  fully  performed 
by  the  employe',  he  may  maintain 
an  action  upon  the  implied  prom- 
ise of  the  employer  to  pay  the 


stipulated  price  of  his  services, 
without  alleging  the  special  agree- 
ment. Burling  v.  Gunther,  6 

2.  By  reason  of  the  defective  con- 
struction of  a  ladder  furnished  by 
an   employer  for   the  use  of  his 
workmen,  one  of  them  fell  from 
it,  strikins  another  and  causing 
him  to  fall  through  a  well-hole. 
Held,   that  the    injuries  thereby 
received    by  the  latter  were  not 
too  remote  to  sustain  an  action  by 
him  therefor  against  the  employer. 
Byan  v.  Miller,  77 

3.  The  fact  that  the  defect  in   the 
construction  of  the  ladder  was  due 
to  negligence  of  a  fellow-workman 
in    the    same    employment    witli 
plaintiff  is  no  defense  to  such  an 
action;  since  an  employer  is  bound 
to  furnish  to  his  employes  proper 
materials  and  instruments  for  the 
work.  ib. 

4.  Where  it  appears  that  the  powers 
and  duties  of  the  general  manager 
of  a  corporation  are  prescribed  by 
its  by-laws,  his  authority  to  em- 
ploy others  to  render  services   to 
the  corporation  cannot  be  estab- 
lished by  his  own  testimony,  or  by 
proving  directions  received  by  him 
from  the  president  and  other  indi- 
vidual directors  or  officers  of  the 
corporation,   or    by   showing    his 
custom  in  hiring  persons  (he  not 
having  reported  the  engagements 
so  made  to  the  board  of  directors), 
or  by  showing  what  other  engage- 
ments   with    employes   he   made. 
And  evidence  that  while  he  was 
such    general    manager,    he    em- 
ployed every  person  who  entered 
the  house   and  discharged   every 
person  who  was  dismissed  without 
supervision    or  objection   by  the 
president  or  directors  as  to  what 
he  did,  while  it  might  be  sufficient 
to  warrant  a  recovery  from   the 
corporation  by  a  person  so  hired 
by  him  for  services  actually  per- 
formed in  the  place  of  business  of 
the  corporation,  will  not  sustain  a 
claim  for  damages  for  discharge 
under  a'  special   contract  of  em- 
ployment for  a  fixed  period  pur- 
porting to   be   made    by  him   on 
behalf  of  the  corporation.    Smith 
v.  Co-operative  Dress  Assoc.,    304 

5.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
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the  result  of  negligence  of  defend- 
ant and  his  servants,  it  appeared 
that  the  injury  was  caused  by  ap- 
paratus which  was  in  charge  of  a 
servant  of  defendant,  hut  that  it 
occurred  while  such  servant  was 
temporarily  absent  and  the  appara- 
tus was  under  the  control  of  a 
stranger;  and  plaintiff  did  not 
show  that  such  stranger  assumed 
control  of  it  with  the  knowledge 
or  consent  of  defendant's  servant. 
Held,  that  the  complaint  was  prop- 
erly dismissed.  Edwards  v.  Jones, 

415 

6.  The  receipt  by  one  employed  as 
foreman  of    a    department  of    a 
manufacturing  business,  of  money 
from   a  workman   in  his   depart- 
ment,  and   his    keeping    it   with 
knowledge  that  it  is  intended  as  a 
bribe  to  give  such  workman  pref- 
erence or  consideration  in  distri- 
buting   the    work,    justifies    the 
dismissal    of   the    foreman    from 
such     employment.        Engel     v. 
Schoolherr,  417 

7.  In   a    dark  passage  way  of  the 
building  in  which  defendants  car- 
ried on  business  was  an  entrance 
to  an  elevator  closed  by  doors  and 
a  wooden  bar  across  the  entrance. 
Plaintiff,  a  workman  employed  by 
defendants,  going,   without  being 
required    to   do    so,   through  the 
passage  way,  while  searching  for  a 
door  to  a  stairway   which  was  at 
the  end  of  the  passage,  by  mistake 
opened  the  door  of  the  elevator, 
which  was  at  the  side,  and  push- 
ing in,  went  under  the  bar,  fell  to 
the  bottom  of  the  hoist  way,  and 
was   injured.     Held,  that  even  if 
defendants   owed    to  their  work- 
men the  duty  of  keeping  the  pas- 
sage way  lighted,   as  it  appeared 
that  a  gas  burner  was  placed  near 
the  elevator  doors,   and  that  one 
of  the  workmen  was  charged  with 
the  duty  of  seeing  that  the  burner 
was      kept     lighted,     defendants 
would  not  be  liable  to  plaintiff  for 
negligence  in  that  respect  because 
the  gas  was  not   burning  at  the 
time;  nor  were  they  liable  to  him 
for  negligence   because   they  did 
not,    in    addition     to     providing 
lights,  keep  the  doors  of  the  eleva- 
tor locked.      Pfeiffer  v.  Rinyler, 

437 

8.  Plaintiff    was     employed,     with 


others,  at  work  in  which  it  was 
necessary  to  build  a  scaffold,  for 
which  some  of  them,  including 
plaintiff,  brought  spars  and  plants, 
while  others,  who  were  riggers,  a 
different  class  of  workmen^  con- 
structed it,  all  working  together 
under  the  same  foreman.  Subse- 
quently plaintiff  was  injured  by 
the  falling  of  the  scaffold,  alleged 
to  have  been  caused  by  a  rope, 
which  should  have  secured  a  spar, 
slipping  or  becoming  untied. 
Held,  that  he  was  not  entitled  to 
recover  from  the  employer  dama- 
ges for  such  injury,  the  negligence 
alleged  being  that  of  his  fellow  ser- 
vant, for  which  the  master  was 
not  liable.  Pickettv.  Atlas  Steam- 
ship Co.,  441 

MECHANICS'  LIEN. 

1.  A  •  verification    of    a  mechanic's 
lien,  to  the  effect  that  the  state- 
ments therein  contained,are  true  to 
the  best  of  the  affiant's  knowledge, 
information  and  belief,  is  not  suffi- 
cient under  the  requirement  of  the 
act  of  1875   (L.   1875  c.  379),  that 
such  verification  must  be  "  to  the 
effect  that  the  statement  contained 
in  the  claim  is  true  to  the  knowl- 
edge of    the  person  making  the 
same."     Childs  v.  Bostwick,      15 

2.  In  proceedings  to  foreclose  a  me- 
chanic's lien,  if  it  appears  that  no 
valid    lien    existed   at    the    com- 
mencement of  the  proceedings,  a 
personal  judgment  for  the  plaintiff 
cannot  be  rendered.  ib. 

3.  Although  the  lien  given  by  the 
act  of  1878  (L.  1878  c.  315  p.  403), 
for  work  done  or  materials  fur- 
nished in  erecting  a  school  build- 
ing,  could,   by  the  terms  of  the 
act,  be  acquired  only  where  a  con- 
tract was  made  with  an  incorpo- 
rated city,  the  amendment  of  1881 
(L.  1881  c.  429  p.  587),  declaring 
that  the  act  shall  apply  to  "ail 
cases  and  contracts  under  which 
work  and  materials   have  hereto- 
fore  been  or  shall  hereafter    be 
done   and     furnished    upon    any 
land,  the  title  of  which  was  at  the 
time  of  making  the  contract  and 
now  is  in  any  city,   arid  for  the 
performance  of  which  appropria- 
tions have  been  or  shall  hereafter 
be  made  and  raised  by  any  city,'' 
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extends  the  operation  of  the  act 
to  all  such  contracts,  whether 
made  with  incorporated  cities  or 
not ;  e.  g,,  a  contract  with  the 
school  trustees  of  a  ward  of  the 
City  of  New  York.  Bell  v.  Van- 
derbilt,  4(57 

4.  The    requirement  of   the   act  of 
1878  that,  to   acquire   such    lien, 
notice   of  claim   should    be    filed 
with  the  head  of  the  department 
or    bureau    having  the   work    in 
charge  and  with  the  financial  offi- 
cer of  the  city,  is  sufficiently  com- 
plied  with,   in   the  city  of   New 
York,  by  filing  such  notice  with 
the  clerk  of  the  Board  of  Educa- 
tion of  that  city,  he  having  charge 
of  all  the  papers  and  records  of  the 
board,  and  in   the   office  of   the 
Comptroller  of  the  city.  ib. 

5.  The  provision  in  the  amendment 
of  1881,  that  the  act  "shall  apply 
to  and  include  actions  now  pend- 
ing for  work  done  and  materials 
furnished    under  any    such    con- 
tracts," although  proceedings  in 
actions  which  were  before  invalid 
were  thereby  rendered  valid,  was 
within  the  power  of  the  Legisla- 
ture, ib. 

MONEY  HAD  AND  RECEIVED. 

A  complaint  alleged  that  plaintiff 
was  the  owner  and  possessor  of  a 
certain  sum  of  money  "  on  deposit 
at  the  Church  of  Alphonse  in  the 
city  of  New  York;"  and  that  de- 
fendants, without  the  knowledge 
and  consent  of  plaintiff,  took  and 
withdrew  said  funds  belonging  to 
plaintiff  from  said  institution  and 
appropriated  the  same  to  their  own 
use.  Held,  that  a  demurrer,  on 
the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  must  be 
overruled;  it  not  appearing  that 
the  money  deposited  became  the 
property  of  the  depositee.  Mul- 
cahy  v.  Devlin,  132 

« 

MONEY  PAID. 

In  an  action  for  rent  under  a  lease, 
the  answer  of  defendants,  the 
lessees,  set  up  as  a  counterclaim 
that  defendants  had,  at  the  special 
instance  and  request  of  plaintiff, 
paid,  laid  out  and  expended  cer- 


tain moneys  to  and  for  his  Ttse, 
which  he  promised  to  repay  to 
them,  but  failed  to  do  so.  A  bill 
of  particulars  of  the  counterclaim 
described  the  moneys  paid  as 
"cash  paid  in  and  about  buildings 
mentioned  in  the  complaint."  It 
appeared  from  the  lease  that  the 
plaintiff  had  thereby  covenanted 
to  place  the  demised  premises  in 
repair.  Held,  that  evidence  was 
admissible  on  behalf  of  defend- 
ants of  an  employment  of  them 
by  plaintiff  to  make  such  repairs 
for  him  under  a  special  contract, 
which  had  been  fully  performed  on 
their  part,  although  such  special 
contract  was  not  pleaded.  Chap- 
man v.  Frank,  402 

MORTGAGES. 

1.  The  provision  of  section  1628  of 
the  Code  of  Civil  Procedure — that 
while  an    action    to    foreclose    a 
mortgage    upon   real  property  is 
pending  or  after  final  judgment 
for  the  plaintiff  therein,  no  other 
action    shall    be    commenced    or 
maintained  to  recover  any  part  of 
the  mortgage  debt,  without  leave 
of  the  court  in  which  the  former 
action  was    brought, — does    not 
prohibit  a  junior  mortgagee  who 
has  filed  a  notice  of  claim  to  sur- 
plus moneys  arising  upon  foreclos- 
ure of  a  prior  mortgage,  and  is  a 
party  to  proceedings  for  the  distri- 
bution of  such  surplus,  from  bring- 
ing,  without  leave  of    court,   an 
action  to  recover  the  debt  secured 
by  his  mortgage.     Wyckoffv.  Dev- 
lin, 144 

2.  Under   the    statutory  provisions 
that  "  no  mortgage  shall  be  con- 
strued as  implying  a  covenant  for 
the  payment  of  the  sum  intended 
to   be   secured,   and  where  there 
shall  be  no  express   covenant  for 
such  payment,  contained  in  the 
mortgage,  and  no  bond  or  other 
separate  instrument  to  secure  such 
payment  shall  have    been   given, 
the    remedies    of   the    mortgagee 
shall  be  confined  to  the  lands  men- 
tioned in  the  mortgage"   (1  R.  S. 
738  §  139),  where  a  mortgage  of 
lands  is  given  not  containing  such 
covenant,  and  without  any  such 
bond  or  other  separate  instrument, 
the  mortgagor  is  not  liable  unless 
the  instrument  discloses  an  inten- 
tion on  the  part  of  the  contract- 
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Ing  parties  to  secure  to  the  mort- 
gagee a  claim  against  him  person- 
ally. Such  intention  cannot  be 
inferred  from  the  circumstance 
that  the  mortgage  is  given  to  se- 
cure part  of  the  purchase  money 
of  the  mortgaged  property,  upon 
a  sale  of  it  by  the  mortgagee  to 
the  mortgagor  ;  nor  is  a  recital  in 
such  a  mortgage  that  the  mort- 
gagor "  is  justly  bound  "  to  the 
mortgagee  in  a  certain  sum,  such 
an  admission  of  indebtedness  as 
to  make  the  mortgagor  personally 
liable.  Smith  v.  Rice,  307 

See  CHATTEL  MORTGAGES. 
FRAUD,  4,  5. 

MOTIONS. 

See  ATTACHMENT,  2,  3. 
NEW  TKIAL. 

MUNICIPAL  CORPORATIONS. 

See  NEGLIGENCE,  1-3,  6-8. 
NEW  YOKK  CITY. 


NEGLIGENCE. 

1.  On  the  trial  of  an  action  against 
a  city  for  injuries  to  plaintiff  from 
a  fall  alleged  to  have  been  caused 
by  slipping  on  ice  upon  the  side- 
walk of  a  public  street  of  the  city, 
evidence  was  given  that  snow  had 
fallen  two  or  three  days  before 
plaintiff  was  injured  ;  that  at  the 
place  where  the  accident  occurred, 
water  was  discharged  upon  the 
sidewalk  by  a  leader  from  the  roof 
of  a  house,  contrary  to  the  city 
ordinances,  and  froze  there  ;  and 
that  ice  had  thus  formed  at  that 
place,  during  the  winter,  and  for 
several  days  prior  to  the  accident. 
Held,  that  this  was  sufficient  for 
submission  to  the  jury  upon  the 
question  of  the  ice  having  been 
there  long  enough  to  charge  the 
defendants  with  constructive  no- 
lice.  Reich  v.  Mayor  &c.  of  New 
York,  72 

2.  Held,  further,  that  the  city  or- 
dinance requiring  that  the  water 
from  such  leaders,  passing  into  the 
street,  should  be  conducted  under 
the  sidewalk,  was  properly  admit- 
ted in  evidence.  ffi. 


3.  The  existence  of  an  obstruction 
long  enough  to  give  implied  notice 
being  sufficient  to  charge  the  city, 
no  additional  time  can  be  allowed 
to  the  city  for  the  owner  of  the 
adjoining  premises  to   clean  the 
walk  ;   nor  can  the  fact  that  such 
owner  had   theretofore  promptly 
cleaned    the  walk  be    considered 
material.  ib. 

4.  By  reason  of  the  defective  con- 
struction of  a  ladder  furnished  by 
an   employer  for  the  use  of  his 
workmen,  one  of  them  fell  from 
it,  striking   another  and   causing 
him  to  fall  through   a  well-hole. 
Held,  that  the  injuries  thereby  re- 
ceived by  the  latter  were  not  too 
remote   to  sustain   an  action    by 
him  therefor  against  the  employer. 
Ryan  v.  Miller,.  77 

5.  The  fact  that  the  defect  in  the 
construction  of  the  ladder  was  due 
to  negligence  of  a  fellow-workman 
in    the    same    employment    with 
plaintiff  is  no  defense  to  such  an 
action;  since  an  employer  is  bound 
to  furnish  to  his  employes-proper 
materials  and  instruments  for  the 
work.  ib. 

6.  Where  an  excavation  is  made  in 
a  city  street  by  permission  of  the 
municipal  authorities,  but  no  su- 
pervision of  the  work  is  assumed 
or  reserved  on   the  part  of    the 
city,  and  the  excavation  is  after- 
wards filled  and  the  street  restored 
to  an   apparently  safe  condition, 
the  city  is  not  liable  for  injuries 
resulting  from  hidden  defects  in 
the  filling,  until   after  express  or 
implied  notice  of  such  defects  and 
a  reasonable  time  to  make  repairs. 
Scanlon  v.   Mayor    &c.    of  New 
York,  81 

7.  At  the  trial  of  an  action  against 
the  city  of  New  York  to  recover 
damages  for  injuries  to  plaintiff 
caused  by  a  tree  falling  upon  him 
while  passing   on   a  sidewalk  of 
that  city,  it  appeared  that  several 
years     previously    the     top    and 
branches  of  the  tree  had  been  cut 
off,  leaving  the  trunk  in  a  decay- 
ing condition;  that  it  stood  on  the 
sidewalk,  fifteen  inches  from  the 
street,  which  was  a  narrow  street 
in  the  business  part  of  the  city, 
having  a  railway  through  it,  for 
the  cars  of  which  other  vehicles 
were  compelled  to  make  way;  and 
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that  the  fall  was  caused  by  the 
shock  received  from  a  load  of  tim- 
ber upon  a  passing  truck  sliding 
against  the  tree  as  the  truck  was 
turning  out  to  allow  a  street  car 
to  pass.  The  evidence  was  con- 
flicting as  to  the  degree  of  force 
with  which  the  tree  was  struck, 
and  as  to  whether  it  was  broken 
off,  or  merely  split  by  the  blow  and 
fell;  and  was  doubtful  as  to  the 
outward  appearance  of  the  tree. 
Held,  that  a  dismissal  of  the  com- 
plaint, on  the  ground  that  no  neg- 
ligence on  the  part  of  the  city  au- 
thorities was  shown,  and  that,  as 
matter  of  law,  the  occurrence  of 
the  accident  arose  from  an  unusual 
cause  which  could  not  have  been 
anticipated,  was  error  ;  and  that 
the  question  should  have  been  left 
to  Vhe  jury.  Gubasco  v.  Mayor 
&c.  of  New  York,  183 

8.  In  an  action  against  the  city  of 
New  York  for  injuries  received  to 
the  person  of  plaintiff  from  a  fall 
upon  ice  on   a  sidewalk  of  that 
city,,  it  appeared    that    plaintiff, 
when   approaching  the  place,  ob- 
served that  the  sidewalk  was  cov- 
ered with  irregular  snow  and  ice; 
that  all  the  other  sidewalks  and 
crosswalks  within  view  were  clear, 
and   plaintiff  could   have  crossed 
the  street  and  walked  on  the  other 
side  without  encountering  ice  or 
snow,  but  she  continued  on  the 
same  side,  and  slipped  and  fell  on 
the  ice.     Held,  that  plaintiff  hav- 
ing chosen  the  unsafe  sidewalk, 
took  the  risk  of  making  the  pas- 
sage in  safety,  and  was  not  enti- 
tled to  recover  damages.      Two- 
good  v.  Mayor  &c.  of  New  York, 

220 

9.  A  statute  providing  that  corpora- 
tions or  individuals  operating  or 
owning  certain  public  conveyances 
shall   forfeit  and  pay,   for  every 
person   or  passenger  dying  from 
any  injury  resulting  from  or  occa- 
sioned by  negligence  of  their  em- 
ployes, &c.,  or  other  causes  men- 
tioned, a  specified  sum,  which  may 
be  sued  for  and  recovered  by  the 
husband  and  wife  or,  in  certain 
contingencies,  by  the  minor  child 
or  children  of  the  deceased,  "or, 
if  such  deceased  be  a  minor  and 
unmarried,  then  by  the  father  and 
motner,''  does  not  authorize  an 
noth-n  for  such  sum  by  the  father 


and  mother  of  one  so  dying,  who 
was  adult  and  unmarried  at  the 
time  of  his  death.  Isaac  v.  Den- 
ver and  Rio  Grande  R.  Co.,  340 

10.  At  the  trial  of  an  action  against 
a  railroad  company  for  damages  for 
negligently  causing  the  death  of 
plaintiff's    intestate,    he     having 
been  struck  by  one  of  defendant's 
trains  while  crossing  the  track,  it 
appeared   from   the    evidence   on 
behalf  of  plaintiff   that    the    de- 
ceased, having  crossed  the  track, 
turned  back  to  re-cross  it,  when 
the  train  was  in  plain  view,  dis- 
tant about  400  feet,  and  he  must 
have  seen  it  had  he  looked;  that 
either  he  caught  his  foot  in  or 
near  the  rails  or  he  stumbled,  and 
fell,  was  struck  by  the  engine  and 
killed.     Held,  that  such  "attempt 
to  re-cross  was  negligence  on  his 
part,  whether  he  could  or  could 
not  have  crossed  in  safety  had  he 
not  been  delayed  by  catching  his 
foot  or  stumbling;  and  that  a  mo- 
tion to  dismiss  the  complaint  on 
the  ground    of   his    contributory 
negligence      should     have     been 
granted.       McPMllips    v.     Neic 
York,  New  Haven  and  Hartford 
R.  R.  Co.,  365 

11.  Evidence  that  a  guard  rail  at  the 
crossing  was  3J  inches  from  the 
track  rail,  while  2J-  inches  would 
amply  accommodate  the  passage 
of   defendant's  engines,  does  not 
establish    negligent    construction 
rendering  defendant  liable  for  such 
damages,  in  the  absence  of  proof 
of  a  different  condition  at   other 
crossings,    and    of    proof    as    to 
whether  the  deceased  caugh  t  his 
foot  between  the  guard  and  main 
rail.  ib. 

12.  Evidence  on  the  part  of  plaint- 
iff that  flagmen  were  kept  by  de- 
fendant at  other  crossings    than 
the  one  where    the  accident   oc- 
curred is  not  admissible  in  such 
an  action.  ib. 

13.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
the  result  of  negligence  of  defen- 
dant and  his  servants,  it  appeared 
that  the  injury  was  caused  by  ap- 
paratus which  was  in  charge  of  a 
servant  of  defendant,  but  that  it 
occurred  while  such  servant  was 
temporarily  absent  and  the  appa- 
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ratns  was  under  the.  control  of  a 
stranger;  and  plaintiff  did  not 
show  that  such  stranger  assumed 
control  of  it  with  the  knowledge 
or  consent  of  defendant's  servant. 
Held,  that  the  complaint  was  prop- 
erly dismissed.  Edwards  \.  Jones, 

415 

14.  Where,  through  negligence  on  the 
part  of  an  elevated  railway  com- 
pany, live  coals  are  dropped  from 
one  of  its  engines  upon  a  horse, 
whereby  he    becomes  unmanage- 

^ble  and  runs  away  and  injures  a 
'person  by  running  over  him,  the 
company  is  liable  for  the  injuries 
so  caused,  as  the  natural  and  usual 
consequences  of  such  negligent  act. 
Lowery\.  Manhattan  B.  Co.,  431 

15.  An  elevated  railway  company  is 
bound  to  use  the  most  approved 
means  that  science  and  skill  have 
invented   to  prevent    fire    falling 
from  its  engines  into  the  streets 
below  its  tracks  ;   its  duty  is  not 
limited  to  the  use  of  such  appli- 
ances as  are  in    eneral  use  for  that 
purpose.  ib. 

16.  In   a  dark  passage  way  of  the 
building  in  which  defendants  car- 
ried on  business  was  an  entrance 
to  an  elevator  closed  by  doors  and 
a  wooden  bar  across  the  entrance. 
Plaintiff,  a  workman  employed  by 
defendants,  going,   without  being 
required    to  do    so,   through  the 
passage  way,  while  searching  for  a 
door  to  a  stairway  which  was  at 
the  end  of  the  passage,  by  mistake 
opened  the  door  of  the  elevator, 

.  which  was  at  the  side,  and  push- 
ing in,  went  under  the  bar,  fell  to 
the  bottom  of  the  hoistway,  and 
was  injured.  Held,  that  even  if 
defendants  owed  to  their  work- 
men the  duty  of  keeping  the  pas- 
sage way  lighted,  as  it  appeared 
that  a  gas  burner  was  placed  near 
the  elevator  doors,  and  that  one 
of  the  workmen  was  charged  with 
the  duty  of  seeing  that  the  burner 
was  kept  lighted,  defendants 
would  not  be  liable  to  plaintiff  for 
negligence  in  that  respect  because 
the  gas  was  not  burning  at  the 
time;  nor  were  they  liable  to  him 
for  negligence  because  they  did 
not,  in  addition  to  providing 
lights,  keep  the  doors  of  the  eleva- 
tor locked.  Pfeiffer  v.  Hingler, 
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17.  Plaintiff  was  employed,  with 
others,  at  work  in  which  it  was 
necessary  to  build  a  scaffold,  for 
which  some  of  them,  including 
plaintiff,  brought  spars  and  planks, 
while  others,  who  were  riggers,  a 
different  class  of  workmen,  con- 
structed it,  all  working  together 
under  the  same  foreman.  Subse- 
quently plaintiff  was  injured  by 
the  failing  of  the  scaffold,  alleged 
to  have  been  caused  by  a  rope, 
which  should  have  secured  a  spar, 
slipping  or  becoming  untied. 
Held,  that  he  was  not  entitled  to 
recover  from  the  employer  dama- 
ges for  such  injury,  the  negligence 
alleged  being  that  of  his  fellow  ser- 
vant, for  which  the  master  was 
not  liable.  Pickett  v.  Atlas  Steam- 
ship Co.,  441 

See  ATTORNEY  AND  CLIENT,  6. 
BILLS  OK  PARTICULARS,  2. 
CAKIUEKS,  1. 

LANDLORD  AND  TENANT, 
3,4. 

NEW  TKIAL. 

The  judge  presiding  at  a  trial  by 
jury  denied  a  motion  upon  his 
minutes  by  rtie  defeated  party  for  a 
new  trial,  without  hearing  argu- 
ment and  without  examining  the 
evidence;  and  an  appeal  was  taken 
from  the  order  denying  the  mo- 
tion and  from  the  judgment  en- 
tered on  the  verdict.  After  tlie 
expiration  of  the  term,  but  before 
argument  of  the  appeal,  the  same 
party  obtained  from  the  same 
judge,  then  holding  a  special  term, 
an  order  to  show  cause  why  a  new 
trial  should  not  be  granted,  upon 
the  pleadings  and  proceedings  and 
the  case  and  exceptions  settled  and 
filed.  Held,  that  the  judge  had 
power,  upon  these  proceedings,  to 
entertain  and  grant  the  renewed  ap- 
plication for  a  new  trial.  Schmidt 
v.  Cohn,  134 

NEW  YORK  CITY. 

1.  A  district  court  in  the  city  of  New 
York  has  not  jurisdiction  of  an 
action  for  a  penalty  prescribed  by 
a  regulation  of  the  Department  of 
Docks  of  that  city  for  neglect  to 
remove  merchandise  from  a  wharf 
or  pier.  Mayor  &c.  of  New  York 
v.  Decker,  64 
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2.  The  owner  of  land  in  the  city  of 
New  York,  abutting  upon  a  public 
street    opened    under  the  act  of 
April  9th,  1813  (L.  1813  c.  86).  is 
entitled  to  damages  where  light, 
air  and  access  to  such  land  are  in- 
terfered   with     by    the    erection, 
maintenance  and  operation  of  an 
elevated  railroad  in  such  street; 
the  presumption  being  that  such 
abutting  owners  were  assessed  and 
paid    for  the  benefits  which   the 
opening  of  the  street  would  confer 
upon  their  property.      Peyser  v. 
Metropolitan  Elevated  R.  Co.,   70 

3.  Under  the  provision  of  the  char- 
ter of  the  city  of  New  York  in 
regard  to  removals,  by  heads  of 
departments,  of  chiefs  of  bureaus, 
clerks,  &c.,  in  their  respective  de- 
partments, that  "  no  regular  clerk 
or  head  of  a  bureau  shall  be  re- 
moved unless    he    has    been    in- 
formed of  the  cause  of  the  pro- 
posed    removal,    and    has    been 
allowed  an  opportunity  of  making 
an  explanation"  (L.   1873  c.  335 
§  28),  the  cause  alleged  for  such  a 
removal  must  be  something  sub- 
stantial and  some  delinquency  for 
which  the  party  proceeded  against 
is  responsible  ;    and  if  the  party 
does  give  a  reasonable  explanation 
of  his  apparent  delinquency  or  in- 
capacity, or  disproves  the  charge 
made  against  him,   the    superior 
officer  has  no  power  of  removal ; 
nor  is  the  removal  within  the  un- 
controlled discretion  of  the  head 
of  the  department,  even  if  the  ex- 
planation given  is  not  satisfactory 
to  him;    upon  a  review  of  his  ac- 
tion, the  court  will  see,  not  only 
that  the  technicalities  of  the  stat- 
ute have  been  complied  with,  but 
also  that  the  cause  assigned  is  one 
contemplated  by  the  statute,  and 
that  the   explanation   given  does 
not    meet    the    charges.      People 
ex  rel.  Jackson  v.  Grant,  294 

4.  But  when,  upon  certiorari  to  re- 
view the  action  of  the  Comptroller 
in   removing  the  Auditor  of  Ac- 
counts,  it    appeared    that,   as  to 
some    of    the    matters    charged 
against  the  latter,  of  minor  im- 
portance, he  had    not    exhibited 
that    degree  of    care   which    the 
duties  of  his  office  required,   al- 
though it  was  not  claimed  that  any 
damage  resulted  to  the  city  :  Held, 
that  it  was  for  the  head  of  the  de- 


partment to  say  whether  in  his 
judgment  the  offense  was  suffi- 
ciently grave  to  justify  the  dismis- 
sal of  the  officer,  and  the  court' 
could  not  weigh  the  evidence  so  as 
to  substitute  its  judgment  for  that 
of  the  removing  officer,  nor  could 
it  reverse  his  action  because,  in 
its  opinion,  that  the  punishment 
exceeded  the  offense.  ib. 

5.  The  provision  of  the  act  of  1862 
(L.  1862  c.  487  §  7)  giving  harbor 
masters  of  the  port  of  New  York 
power  to  remove  vessels  in  that 
port,    contemplated    prompt    and 
decisive  action  by  the  officer  in  the 
cases  for  which   it  provided,  and 
gave  him  jurisdiction  and  required 
him  to  decide  upon  the  facts,  e.  g.. 
good  faith  as  to  receiving  and  dis- 
charging cargoes.     Cole  v.  Maho- 
ney,  405 

6.  The  repeal  of  the  act  does   not 
affect    the    determination    of   an 
appeal    previously  taken  from  a 
judgment  in   an    action   brought 
tinder  it ;    the  review  of  a  judg- 
ment in  a  civil  action  is  controlled 
by  the  law  existing  when  the  judg- 
ment was  pronounced.  ib. 

7.  The  power  given  by  section  18  of  the 
act.  of  February  18th,  1848  (L.  1848 
c.  37).  to  municipal  authorities  to 
regulate  the  laying  of  conductors 
for  gas  through  the  streets,  cannot 
be  delegated;   and  the  resolution 
of    the   Common   Council   of   the 
city  of  New  York  passed  Decem- 
ber 22d,  1876,  permitting  all  incor- 
porated gas  light  companies  "to 
lay  gas  mains   and  pipes  in  the 
streets,"  &c.,  "upon  such  condi- 
tions  as  may  be  prescribed  and 
approved  by  his  Honor  the  Mayor, 
the  Comptroller  and  the  Commis- 
sioner of  Public  Works,"  confers 
no  authority  on  the  officials  named, 
and  their  permits  to  excavate  the 
streets  for  the  purpose  of  laying 
gas  mains  are  void.     Anderson  \. 
Equitable  Gas  Light  Co.  of  New 
York,  467 

8.  The  act  of  1822,  relative  to  intel- 
ligence offices  in  the  City  of  New 
York  (L.  1822  c.  15  p.  12),  which 
authorized   the  Common  Council 
of  that  city  to  pass  ordinances  for 
licensing  intelligence  offices   and 
to  fix  the  license  fees,   was    not 
superseded    or    repealed    by    the 
Consolidation   Act  of    1882  :    the 
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provisions  of  the  latter  act  in  re- 
spect of  the  keepers  of  intelli- 
gence offices  being  merely  cumu- 
lative of  the  pre-existing  law. 
Mayor  &c.  of  New  York  v.  Euel, 

494 

9.  Under  the  provision  of  the  New 
York  City  Consolidation  Act  of 
1882  (L.  1882  c.  410  §  456),  that 
certain  explosive  and  combustible 
things  shall  not  be  manufactured, 
stored,  or  kept  upon  sale  in  the 
city,  except  at  such  places,  in  such 
manner  and  in  such  quantities  as 
shall  be  determined  by  the  Board 
of  Fire  Commissioners,  in  the  exer- 
cise of  their  discretion,   under  a 
permit  by  them  granted  therefor, 
that  board  may,  by  its  regulations 
fixing  the  place,  manner  and  quan- 
tities   in  which    such  an    article 
shall  be  kept  upon  sale,  require, 
upon  the  issue  of  a  permit  there- 
for, the  payment,  as  a  license  fee, 
of  a  reasonable  sum   for  defray- 
ing the  expense  attending  the  issu- 
ing and  recording  of  the  license. 
Mayor  &c.  of  New  York  v.  Miller, 

496 

10.  The  New  York  City  Consolida- 
tion Act  of  1882,  being  local  in  char- 
acter, is  within  the  prohibition  in 
the  constitution  of  the  state  (Art. 
Ill  §  18)  of  local  or  private  bills 
creating,  increasing  or  decreasing 
fees  or  allowances  of  public  offi- 
cers during  the  terms  for  which 
they  are  elected     or     appointed. 
Hence   the   provision    of    section 
1116  of  that  act,  authorizing  the 
Board  of  Estimate  and  Apportion- 
ment to  fix  the  compensation  of 
a    crier  of    the  Supreme    Court, 
must  be  limited  to  future  appoint- 
ments, and  the  board  has  no  au- 
thority to  reduce  the  salary  of  such 
a  crier  appointed  before  that  en- 
actment.    Bicketts  v.  Mayor  &c. 
of  Nero  York,  ,  •      504 

See  DISTRICT  COURT. 

MECHANICS'  LIEN,  3-5. 
TAXES. 

NOTICE. 

See  ARBITRATION,  2. 

CHATTEL  MORTGAGES,  1. 
INSURANCE,  6. 
LANDLORD  AND  TENANT, 

7.  ' 
NEGLIGENCE,  1,  3,  6. 
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OFFER  OF  PROOF. 
See  APPEAL,  6. 

OFFICERS. 
See  CORPORATIONS,  1,  2,  4 

ORDERS. 

See  APPEAL,  2,  7. 
ATTACHMENT,  2. 
BANKRUPTCY. 
COSTS,  2. 
IMPRISONED  DEBTORS. 


PARENT  AND  CHILD. 

See  ACTION,  5. 

NEGLIGENCE,  9. 

PARTIES. 

See  ATTORNEY  AND  CLIENT,  1. 
BILLS  AND  NOTES,  2. 
EVIDENCE,  4. 

PARTNERSHIP. 

1.  An  action  for  an  accounting  be- 
tween partners  founded  on  a  cove- 
nant in   their  partnership  agree- 
ment, under  seal,  that  losses  and 
expenses  should  be  borne  by  them 
in  equal  proportions,  is  an  action 
upon  a  sealed  instrument,  under 
Code  of    Civil  Procedure  §  381, 
which  maybe  brought  at  anytime 
within  twenty  years.    Dwindle  v. 
Edey,  253 

2.  An  order  for  the    examination, 
before  trial,  of  one  of  several  de- 
fendants, in  an  action  for  services 
alleged  to  have  been  rendered  un- 
der a  contract  of  employment  with 
one    of    them,   may  properly  be 
granted  for  the  purpose  of  prov- 
ing a  co-partnership  between  the 
defendants,  and  that  tlio  one  who 
contracted  with  plaintiff  acted  by 
their  authority  in  so  doing.    Gold- 
berg v.  Roberts,  337 

3.  Where  a  publication  is  libellous 
per  »e  as  to  a  partnership,   one 
partner  may  maintain  an  individ- 
ual action  for  the  injury  to  him- 
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self     therefrom. 
Hammerstein, 


Eosenwald   v. 
377 


4.  After  the  dissolution  of  a  co- 
partnership between  plaintiff  and 
defendant  by  an  agreement  by  the 
terms  of  which  the  business  of 
the  firm  was  to  be  settled  by  de- 
fendant, plaintiff  induced  other 
parties,  who  had  contracted  to 
sell  to  the  firm  lumber  of  a  spe- 
cified amount  and  quality,  of 
which  some  portions  had  been  de- 
livered and  part  of  the  purchase 
money  paid  before  the  dissolution, 
to  repudiate  the  contract  and  de- 
liver to  him,  upon  a  contract  with 
him  individually,  the  residue  of 
the  lumber  specified.  Held,  that 
lie  must  account  to  defendant  for 
the  share  of  the  latter  in  the 
profits  of  the  transaction  ;  such 
profits  being  the  difference  be- 
tween what  the  firm  were  to  pay, 
under  the  contract,  for  the  lumber, 
and  the  market  value  of  it  at  the 
time  of  delivery,  and  at  the  place 
where  the  firm  carried  on  busi- 
ness, less  expenses  of  transporta- 
tion, cartage,  storage,  &c.,  shown 
by  plaintiff  to  have  been  incurred. 
Tolan  v.  Carr,  520 

See  EVIDENCE,  2. 

PAWNBROKERS. 

After  the  enactment  of  the  law  of 
1883  concerning  pawnbrokers  (L. 
1883  c.  339),  which  required  every 
pawnbroker  to  deliver  to  the  per- 
son pawning  any  goods,  &c.,  a 
memorandum  or  note  containing 
the  substance  of  the  entry  to  be 
made  in  his  book,  also  required 
by  the  act,  defendant,  a  pawnbro- 
ker, upon  making  a  loan  on  pawn 
of  an  article  belonging  to  plaintiff, 
gave  a  memorandum  or  certificate 
which  did  not  comply  with  the 
law,  and  which  showed  upon  its 
face  that  the  loan  was  usurious. 
In  an  action  brought  by  plaintiff 
to  recover  from  defendant  the 
value  of  the  property  :  Held,  that 
oral  evidence  of  an  agreement 
made  at  the  time  of  the  loan  that 
only  legal  interest  was  to  be 
charged,  was  admissible  on  behalf 
of  the  defendant,  since  the  statute 
did  not  declare  that  no  loan  should 
be  valid  unless  the  memorandum 
or  note  required  was  given,  or 
otherwise  make  it  the  only  evi- 


dence of  the  loan,  and  the  rule 
excluding  parol  evidence  varying 
a  writing  did  not  apply,  the  mem- 
orandum not  being  a  valid  instru- 
ment ;  but  that  the  evidence  in- 
troduced for  that  purpose  was  in- 
sufficient to  sustain  a  judgment  in 
his  favor,  the  explanation  given 
being  unsatisfactory,  and  not  cor- 
roborated by  the  production  of  the 
contemporaneous  entry  in  his 
book  required  by  the  statute,  and 
in  some  points  contradicted  by  tes- 
timony of  other  witnesses.  Roose- 
velt v.  Dreyer,  370 

PAYMENT. 

The  time  for  payment  of  money 
under  the  provisions  of  a  written 
instrument  may  be  extended  by  an 
oral  agreement,  made  upon  the 
promise  of  a  third  party,  that  he 
will  make  such  payment  within 
the  time  as  extended.  Schmidt  v. 
Cowperthwait,  381 

See  BILLS  AND  NOTES,  2. 
CONTRACTS,  2. 
INSURANCE,  2. 

PENALTY. 
See  DISTRICT  COURT. 

PLEADING. 

1.  Where  a  special  contract  for  em- 
ployment has  been  fully  performed 
by  the  employe,  he  may  maintain 
an  action  upon  the  implied  prom- 
ise  of   the  employer  to  pay  the 
stipulated  price   of    his   services. 
without  alleging  the  special  agree- 
ment.    Burling  v.  Gunther,          6 

2.  In  an  action  for  the  recovery  of 
personal    property    belonging    to 
plaintiff,    the    complaint    alleged 
that  defendants,   being  partners, 
received  the  property  "  as  security 
for  a  usurious  loan  made  by  said 
firm  to  the  plaintiff  of  the  sum  of 
$250  for  twelve  months  on  interest 
at  the  rate  of  25  per  cent,  per  an- 
num."    The.  proof   showed   that 
the  rate  was  to  be  3  per  cent,  per 
month.     Held,  that  the  variance 
was  material.    Lyon  v.  Simpson, 

5tt 

3.  It  seems,  that  such  allegations  do 
not  constitute  a  sufficient    aver- 
ment of  a  corrupt  and  usurious 
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agreement  prohibited  by  the  stat 
ute  against  usury.  ib 

4.  A  denial  of  allegations  of  a  com 
plaint  in  an  answer  verified  by  th< 
defendant,  which  is  stated  to  b< 
made  by  him   "either  upon  hit 
own  knowledge,  or  as  not  having 
any    knowledge     or    information 
thereof  sufficient  to  form  a  belie: 
in  respect  to  the  same,"  is  insuffi- 
cient ;   it  being  impossible  to  dis- 
tinguish   the    allegations    deniec 
upon  knowledge  from  those  deniec 
from  want  of  knowledge  or  infor- 
mation sufficient  to  form  a  belief. 
Sheldon  v.  Sabin,  84 

5.  In  an  action  against  co-partners 
upon  a  check  made  in  their  firm 
name,    payable    to    the    order    ol 
plaintiff,  the  answer  on  behalf  of 
all  the  defendants  set  up  that  one 
of  them  individually  made  a  check 
for  the  same  amount,  but  whether 
it  was  the  one  set  forth  in  the  com- 
plaint  they  had    no    information 
sufficient  to  form   a  belief  ;  and 
that  the  check  so  made  was  not 
made  by  or  on  behalf  of  the  firm, 
or  on  behalf  of  any  business  trans- 
action or  dealing  of  the  firm,  but 
by  such   defendant  for  his    own 
private  concern,  which  was  known 
to  plaintiff  at  the  time  of  making 
and   delivering  the  check.      The 
answer,  verification  being  required, 
was  verified  by  defendant's  attor- 
ney, his  verification  setting  forth 
that  he  had  personal  knowledge 
of  all  the  facts  set  up  in  the  an- 
swer,  from    conversations   which 
he  had  with  the  defendant  stated 

.  to  have  made  the  check.  Held, 
that  the  answer,  as  verified  by  the 
attorney,  was  evasive  and  frivo- 
lous, and  that  a  several  judgment 
against  the  defendant  stated  to 
have  made  the  check,  leaving  the 
action  to  proceed  as  against  the 
others,  was  proper,  titedeker  v. 
Bernard,  212 

6.  In  an  action  for  the  recovery  of 
the  proceeds  of  certain  drafts  re- 
mitted by  the  plaintiff  to  G.  &  Co., 
his  factors,  who  had  made  an  as- 
signment for  benefit  of  creditors, 
in  which  action  G.  &  Co.  and 
their  assignee  were  made  defend- 
ants, the  complaint  alleged  that, 
at  the  time  of  the  assignment  by 
G.  &  Co.  for  the  benefit  of  their 
creditors,  there  was  on  deposit  in 


bank  in  their  name  a  specified 
sum,  part  of  said  proceeds,  and 
that  the  assignee  had  drawn  said 
money  from  the  bank,  and  deposit- 
ed it  with  a  certain  banking  house. 
The  answer  of  the  assignee  ad- 
mitted that  the  sum  specified  had 
come  into  his  hands  as  part  of  the 
assets  of  G.  &  Co.,  and  that  he 
had  deposited  said  sum  with  the 
banking  house  named  ;  but,  as  to 
the  other  allegations  of  the  com- 
plaint, denied  any  knowledge  or 
information  sufficient  to  form  a 
belief.  Held,  that  such  denial  did 
not  extend  to  the  allegation  that 
he  personally  drew  the  moneys 
from  the  bank,  that  being  a  fact 
in  regard  to  which  he  had  per- 
sonal knowledge,  but  related 
merely  to  the  allegations  of  the 
complaint  in  regard  to  the  origin 
of  the  funds.  Rabel  v.  Griffin, 

241 

7.  The  answer  in  an  action  for  libel, 
after  admitting  the  publication  of 
the  alleged  libellous  matter,  and 
denying  "  that  the  same  was  mali- 
ciously done,  as  in  said  complaint  - 
alleged."  denied  "each  and  every 
other  allegation  in  said  complaint 
contained,  not  hereinbefore  ad- 
mitted or  specifically  denied; "  and 
then  pleaded  matter  in  mitigation. 
Held,  that  the  whole  complaint 
was  admitted,  and  the  only  ques- 
tion for  consideration  was  that  of 
damages.  Rosenwald  v.  Hammer- 
stein,  '377 

8.  A  motion  to  amend  such  answer 
at  the  trial  being  addressed  to  the 
discretion  of  the  presiding  judge, 
his  denial  of  it  is  not  reviewable 
on  appeal.  ib. 

").  In  an  action  on  a  policy  of  insur- 
ance against  fire,  the  complaint  in 
which  pleads  the  policy  according 
to  its  legal  effect  merely,  without 
setting  forth  or  annexing  a  copy, 
an  answer  by  which  defendant 
admits  the  issue  of  a  policy,  "  but 
denies  that  its  terms  and  provi- 
sions are.  in  said  amended  com- 
plaint correctly  or  fully  stated,  and 
defendant  leaves  it  to  show  its 
terms  by  its  production  and  proper 
proof  upon  the  trial  of  the  is- 
sues," is  not  a  general  or  specific 
denial  of  the  material  allegations 
of  the  complaint  required  by  the 
Code  of  Civil  Procedure  (§  500). 
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such  as  to  require  proof  of  the 
policy  on  the  part  of  the  plaintiffs. 
Wallach  v.  Commercial  Fire  Ins. 
Co.  of  New  York,  387 

10.  The  complaint  in  an  action  for 
damages  sustained  by  the  levying 
of  a  void  or  irregular  attachment 
need  not  aver  malice   or  want  of 
probable  cause.     Sprague  v.  Par- 
sons, 392 

11.  An   allegation   in  such  a  com- 
plaint that    the  attachment   was 
"  illegal,  unauthorized  and  void," 
is  a  statement  of  a  conclusion  of 
law  only,  and  will  not  admit  proof 
that  the  attachment  was  void ;  but 
an  averment  that  the  attachment 
was  vacated  for  irregularity  is  suffi- 
cient   to    sustain    the  action,  al- 
though the  rule   of    damages  in 
such  a  case  may  be  different  from 
the  rule  in  case  of  an  absolutely 
void  attachment.  ib. 

12.  In  an  action  for  rent  under  a 
tease,  the  answer  of   defendants, 
tne   lessees,  set  up  as  a  counter- 
claim that  defendants  had,  at  the 
special   instance   and    request    of 
plaintiff,   paid,   laid  out  and  ex- 
pended certain  moneys  to  and  for 
his  use,   which    he    promised   to 
repay  to  them,  but  failed  to  do  so. 
A  bill  of  particulars  of  the  coun- 
terclaim described  the  moneys  paid 
as  "  cash  paid  in  and  about  build- 
ings mentioned  in  the  complaint." 
It   appeared   from  the  lease  that 
the   plaintiff    had    thereby  cove- 
nanted to  place  the  demised  prem- 
ises in  repair.  Held,  that  evidence 
was  admissible  on  behalf  of  defend- 
ants of  an  employment   of  them 
by  plaintiff  to  make  such  repairs 
for  him  under  a  special  contract, 
which   had  been   fully  performed 
on  their  part,  although  such  spe- 
cial   contract    was    not    pleaded. 
Chapman,  v.  Frank,  402 

13.  In  reviewing,  upon  appeal  from 
a  judgment,  a  ruling  made  at  the 
trial  upon  an  offer  of  proof,  such 
offer  is  not  to  be  treated  with  any 
special  favor,  nor  to  be  expanded 
so  as  to  embrace  matters  not  with- 
in the  issues  raised  by  the  plead- 
ings.    Coulson  v.  Whiting,       408 

14.  In  an  action  for  rent  upon  a 
lease,  under  an  answer  which  al- 


leges that  defects  in  the  sewerage 
of  the  demised  premises  "  were 
wrongfully  and  fraudulently  con- 
cealed from  the  defendant  by  the 
plaintiff  at  the  time  of  making 
said  lease,"  but  fails  to  state  the 
facts  that  constituted  the  fraud, 
proof  of  such  facts  is  not  admissi- 
ble, ib. 

15.  The  Civil  Damage  Act  (L.  187:1 
c.  646)  does  not  give  a  right  of  ac- 
tion against  a  person  for  selling 
intoxicating  liquors  to  another  un- 
less the  plaintiff  has  suffered 
injury  from  the  intoxication  of 
such  other  person :  and  such  in- 
toxication must  be  alleged  in  the 
complaint.  '  McEntee  v.  Spiehler, 

435 

See  ACTION,  4. 
APPEAL,  1. 

CHATTEL  MORTGAGES,  2. 
FRAUD,  1. 


PLEDGE. 

Where  property  pledged  is  trans- 
ferred by  the  pledgee  in  satisfac- 
tion of  his  own  antecedent  debt, 
his  creditor  to  whom  it  is  so  trans- 
ferred is  not,  as  against  the 
pledger,  a  holder  for  value,  but 
takes  no  better  or  other  title  than 
that  held  by  the  original  pledgee, 
and  cannot  hold  the  property  as 
against  the  pledger  making  tender 
to  redeem.  Torrey  v.  Harris,  385 

See  PAWNBROKERS. 


PRESUMPTIONS. 

See  BILLS  AND  NOTES,  4. 
FRAUD,  1. 
NEW  YORK  CITY,  2. 

PRINCIPAL  AND  AGENT. 

It  seems,  that  an  unauthorized  usuri- 
ous agreement  made  by  an  agent 
upon  a  loan  of  money  for  his  prin- 
cipal without  the  knowledge  or 
participation  of  the  principal,  does 
not  invalidate  the  claim  of  the 
principal  for  repayment  of  the 
loan  or  his  right  to  the  security 
taken  therefor.  Lyon  v.  Simpson, 
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See  BILLS  AND  NOTES,  1. 
BROKERS. 
CONTRACTS,  22. 
CORPORATIONS,  4. 
EVIDENCE,  4. 
TRUSTS,  4. 

PRINCIPAL  AND  SURETY. 
See  COSTS,  4. 

PROBABLE  CAUSE. 

See  ATTACHMENT,  4. 

MALICIOUS  PROSECUTION. 

Q 

QUESTIONS  OF  LAW  AND 
FACT. 

See  BROKERS,  2. 

LANDLORD  AND  TENANT, 

8,9. 
NEGLIGENCE,  1,  7. 

R 

RAILWAYS. 

1.  The  owner  of  land  in  the  city  of 
New  York,  abutting  upon  a  public 
street    opened    under  the  act  of 
April  Oth,  1813  (L.  1813  c.  86).  is 
entitled  to  damages  where  light, 
air  and  access  to  such  land  are  in- 
terfered   with     by    the    erection, 
maintenance  and  operation  of  an 
elevated  railroad  in  such  street; 
the  presumption  being  that  such 
abutting  owners  were  assessed  and 

.  paid  for  the  benefits  which  the 
opening  of  the  street  would  confer 
upon  their  property.  Peyser  v. 
Metropolitan  Elevated  R.  Co.,  70 

2.  At  the  trial  of  an  action  against 
a  railroad  company  for  damages 
for  negligently  causing  the  death 
of  plaintiff's  intestate,  he  having 
been  struck  by  one  of  defendant's 
trains  while  crossing  the  track,  it 
appeared   from    the    evidence  on 
behalf   of   plaintiff    that  the  de- 
ceased, having  crossed  the  track, 
turned  back  to  re-cross  it,  when 
the  train  was  in  plain  view,  dis- 
tant about  400  feet,  and  he  must 
have  seen  it  had  he  looked  ;  that 
either  he  caught   his  foot  in  or 
near  the  rails  or  he  stumbled,  and 
fell,  was  struck  by  the  engine  and 


killed.  Held,  that  such  attempt 
to  re-cross  was  negligence  on  his 
part,  whether  he  could  or  could 
not  have  crossed  in  safety  had  he 
not  been  delayed  by  catching  his 
foot  or  stumbling;  and  that  a  mo- 
tion to  dismiss  the  complaint  on 
the  ground  of  his  contributory 
negligence  should  have  been 
granted.  McPhillipsv.  New  York, 
New  Haven  and  Hartford  E.  Ji. 
Co.,  305 

3.  Evidence  that  a  guard  rail  at  the 
crossing  was  3£  inches  from  the 
track  rail,  while  2£  inches  would 
amply  accommodate  the   passage 
of   defendant's  engines,  does  not 
establish    negligent    construction 
rendering  defendant  liable  for  such 
damages,  in  the  absence  of  proof 
of  a  different  condition  at   other 
crossings,    and    of    proof    as    to 
whether  the  deceased  caught  his 
foot  between  the  guard  and  main 
rail.  ib. 

4.  Evidence  on  the  part  of  plaint- 
iff that  flagmen  were  kept  by  de- 
fendant at  other  crossings    than 
the  one  where    the  accident   oc- 
curred is  not  admissible  in  sucli 
an  action.  ilj. 

5.  An  elevated  railway  company  is 
bound  to  use  the  most  approved 
means  that  science  and  skill  have 
invented   to  prevent    fire    falling 
from  its  engines  into  the  streets 
below  its  tracks  ;   its  duty  is  not 
limited  to  the  use  of  such  appli- 
ances as  are  in  general  use  for  that 
purpose.      Lowery  v.  Manhattan 
E.  Co.,  431 

REBELLION. 
See  CORPORATIONS,  3. 


RECEIPTS. 

See  BILLS  AND  NOTES,  3. 
BILLS  OF  LADING. 

REFERENCE. 

Although  upon  the  trial  of  an  action 
between  co-partners  for  an  ac- 
counting, in  which  the  issue  is 
upon  the  efficacy  of  a  release  by 
plaintiff  to  defendant,  entries  in 
books  of  account  may  be  given  in 
evidence,  the  trial  does  not  there- 
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fore  "  require  the  examination  of 
a  long  account,"  within  the  mean- 
ing of  section  1013  of  the  Code  of 
Civil  Procedure,  and  a  compulsory 
reference  is  therefore  not  author- 
ized by  that  section.  Streat  v. 
Rothschild,  95 

See  APPEAL,  4,  5. 
CONTRACTS,  2. 

RETURN". 
See  APPEAL,  8. 

REVOCATION". 

See  ASSIGNMENT  FOB  BENEFIT 
OF  CREDITORS,  3. 


SALE. 

1.  An    agreement    to   manufacture 
lamps  which  are  not  usually  kept 
in  stock  and  are  not  usually  manu- 
factured for  the  purpose  of  sale  is 
not  a  contract  for  the  sale  of  goods 
within    the    Statute    of   Frauds. 
Donnell  v.  Ilearn,  230 

2.  The   memorandum  of  a   sale  of 
goods  required  by  the  Statute  of 
Frauds   to  be  subscribed   by  the 
party  to  be  charged,  must  be  so 
subscribed  below  or  at  the  end  of 
the   memorandum.      A  signature 
of  the  party  in  the  midst  of  the  list 
of  articles  sold  is  not  such  a  sub- 
scription of  the  part  which  pre- 
cedes such  signature  as  to  consti- 
tute a  valid  contract.    McGivern 
v.  Fleming,  289 

3.  It  is  not  valid  ground  for  reject- 
ing a  deed   tendered  under  a  con- 
tract for  the  sale  and  conveyance 
of  real  property,  that  the  title  of 
the  vendor  was  acquired  by  in- 
heritance from  an  ancestor,  since 
whose  decease  sufficient  time  has 
not  elapsed  to  make  it  certain  that 
the  title  can  by  no  possibility  be 
affected  by  the  discovery  of  a  will 
or  by  proof  of  claims  against  his 
estate,  where  it  appears  reasonably 
certain  that    such    ancestor  died 
without  a  will,  that  he  left  per- 
sonal  property  much  more  than 
enough  to  pay  his  debts,  and  that 
most  of  his  debts  have  been  paid 


and  the  others  are  in  course  of 
settlement.     Moser  v.  Cochrane, 

292 

4.  Where  goods  in  the  custom  house, 
before  entry  for  importation  from 
a  foreign  country,  are  stopped  in 
transitu  by  the  sellers,  the  pur- 
chasers   having  made  an  assign- 
ment for  benefit  of  creditors,  an 
action  may  be  maintained  by  the 
sellers  to  compel   the  purchasers 
and  their  assignee  to  indorse   or 
assign    and    deliver    the    bills  of 
lading  and  invoices  to  the  sellers, 
to  enable  them  to  enter  the  goods; 
and  an  injunction  maybe  granted, 
pending  the  action,   against  any 
sale  or  transfer  by  the  purchasers 
or  the  assignee  of  the  invoices  or 
bills   of    lading.       Strahlheim  v. 
Wallach,  313 

5.  A  bought  note,  signed  and  deliv- 
ered to  the  purchaser  of  goods,  by 
a  broker  as  agent  for  the  vendors, 
and  also  signed  by  the  purchaser, 
as  evidence  of  his  assent  to  the 
contract,  is  sufficiently  subscribed 
as  a  note  or  memorandum  of  the 
contract,  within  the  meaning  of 
the  Statute  of  Frauds,   although 
the  broker  neglects  to   sign   the 
other  note  of  the  sale  delivered  by 
him  to  the  vendors.     Nor  is  it  ma- 
terial that  the  sold  note  does  not 
contain  the  name  of  the  vendors, 
or  that  another  name  is  printed 
upon  it,  if  it  is  delivered  to  and 
accepted  by  them.     And  the  pur- 
chaser's signature  of  the  bought 
note,  and  a  demand  by  him  of  the 
goods  with  an  offer  of  payment  for 
them,   are    sufficient    proof   of  a 
promise  on  his  part  to  pay  for  the 
goods,  as  a  consideration  for  the 
contract.       Weidmann  v.    Cham- 
pion, 522 

6.  Goods  were  ordered  by  defendants 
from  plaintiffs,  nothing  being  said 
as  to  where  or  by  whom  the  goods 
should  be  made,   though  it  was 
understood  they  were,  not  in  exist- 
ence ;   but  it  did  not  appear  that 
defendants      expected      plaintiffs 
themselves    to    manufacture    the 
goods.      Plaintiffs  were  agents  of, 
and  sold  goods  and  took  orders  for 
several    manufacturers    of    such 
goods,  among  them  for  a  corpora- 
tion of  which  plaintiffs  were  stock- 
holders as  well  as  sole  agents;  and 
by  this  corporation  the  goods  or- 
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dered  were  in  fact  manufactured 
for  plaintiffs.  Held,  that  this  was 
a  sale  of  goods  within  the  Statute 
of  Frauds,  rather  than  a  contract 
for  work  and  labor  (re-affirming 
the  doctrine  of  Millar  v.  Fitzyib- 
bons,  9  Daly  505).  Joy  v.  Schloss, 

533 

See  BROKERS,  4. 
CONTRACTS,  11. 
DISTRICT  COURT,  3. 
MORTGAGES,  2. 


SAVINGS  BANKS. 

1.  A  f ter  a  trust  has  been  created  by 
a  deposit  of  money  in  a  savings 
bank  in  the  name  of  the  depositor 
in  trust  for  another,  the  mere  with- 
drawal   by  the  depositor  of   the 
money  from   the  bank,  not  being 
inconsistent  with  the   trust,  does 
not  render  him  liable  to  an  action 
by  the  beneficiary,  and  does  not, 
therefore,  set  the  Statute  of  Limi- 
tations running  against  the  latter. 
Mabie  v.  Bailey,  60 

2.  Making  a  deposit  of  money  in  a 
savings  bank  to  the  credit  of  the 
depositor  "in  trust  for"  another, 
may  create  a  valid  trust  for  the 
benefit  of  such  other  person,  un- 
less shown   not  to  have  been  in- 
tended as  such  by  facts  and  cir- 
cumstances surrounding  the  trans- 
action ;   but  subsequent  acts  and 
declarations  of  the  depositor  can- 
not be  resorted  to  for  the  purpose 
of  showing  that  he  did  not  intend 
the  deposit  as  a  gift.  ib. 

SEAL. 

/ 
See  PARTNERSHIP,  1. 

SERVICES. 

See  ATTORNEY  AND  CLIENT  1, 

8-6. 

BROKERS,  1-3. 
CONTRACTS,  22. 
CORPORATIONS,  4. 
EVIDENCE,  4. 
MASTER  AND  SERVANT,  1. 

SET-OFF. 
See  ATTORNEY  AND  CLIENT,  1. 


SHERIFF. 

1.  A  sheriff  is  not  liable  to  an  action 
for  false  imprisonment  for  refus- 
ing to  discharge  from  his  custody 
an   imprisoned    debtor   upon    an 
order   for  such   discharge  which 
upon  its  face  does  not  appear  to  be 
an  order  made  by  the  court;  espe- 
cially in  a  case  where  the  debtor 
was   advised    on    behalf    of    the 
sheriff  that  the  order  was  defect- 
ive.   Hayes  v.  Bowe,  193 

2.  The  complaint  in  an  action  against 
a  sheriff  for  a  wrongful  levy  al- 
leged that  plaintiffs  were  owners 
of   certain  chattels,  described  in 
chattel    mortgages    annexed    and 
referred  to  as  part  of  the  com- 
plaint; that  such  chattels  were  in 
the  possession  of  the  mortgagors, 
but  the  mortgage  was  long  over- 
due;   that  defendant,   as   sheriff, 
wrongfully  levied  upon  said  chat- 
tels and  converted  the  same    to 
his  own  use;  and  that  they  were 
reasonably  worth  a  certain  sum, 
for    which    plaintiffs     demanded 
judgment.      The    mortgages    an- 
nexed  were   conditioned  for  the 
payment  of  certain  sums  of  money 
on  demand,  and  provided  that  un- 
til default  in  payment  the  mort- 
gagors were  to  remain  in  posses- 
sion.    Held,    that   the  complaint 
was    properly    dismissed,   as    not 
stating  facts  sufficient  to  consti- 
tute a  cause  of  action.    Lyman  v. 
Bowe,  281 

SHIPPING. 

See  CARRIERS,  1. 
INSURANCE,  3. 

SIGNATURE. 

See  BILLS  AND  NOTES,  1. 
CONTRACTS,  10,  21. 

STATUTE  OF  FRAUDS. 
See  CONTRACTS,  6,  7,  10,  21,  22. 
STATUTE  OF  LIMITATIONS. 
See  LIMITATION  OF  ACTIONS. 

STATUTES. 
The  repeal  of  the  act  of  1862  (L. 
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1862  c.  487  §  7)  giving  harbormas- 
ters of  the  port  of  New  York  pow- 
er to  remove  vessels  in  that  port, 
does  not  affect  the  determination 
of  an  appeal  previously  taken  from 
a  judgment  in  an  action  brought 
under  it;  the  review  of  a  judg- 
ment in  a  civil  action  is  controlled 
by  the  law  existing  when  the  judg- 
ment was  pronounced.  Cole  v. 
Mahoney,  405 

See  ACTION,  7. 

APPEAL,,  2,  10. 

CONTRACTS,  12. 

LANDLORD  AND  TENANT, 
1. 

MANUFACTURING  COMPA- 
NIES. 

MECHANICS'  LIEN,  1,  3-5. 

NEW  YORK  CITY,  3-10. 

PAWNBROKERS. 

TAXES,  2-7. 

USURY. 

STENOGRAPHERS. 

The  rate  of  compensation  at  which 
an  official  stenographer  is  bound 
to  furnish,  with  reasonable  dili- 
gence, copies  of  his  stenographic 
notes  of  testimony  or  other  pro- 
ceedings, being  fixed  by  statute, 
an  agreement  to  pay  a  greater  rate 
for  furnishing  copies  more  expe- 
ditiously  than  would  otherwise  be 
done  cannot  be  upheld.  McCar- 
thy v.  Sonynge,  356 

STOPPAGE  IN  TRANSITU. 

See  SALE,  4. 


TAXES. 

1.  To  sustain  proceedings  by  the 
Receiver  of  Taxes  of  the  city  of 
New  York  to  enforce  payment  of 
a  tax  upon  personal  property  by 
punishment  as  for  contempt,  he 
must  show  that  there  w«re  no 
goods  or  chattels  in  the  possession 
of  the  person  upon  whom  the  tax 
was  imposed  which  might  have 
been  levied  upon  and  sold  under 
the  warrant  issued  for  the  tax.  A 
return  by  the  marshal  that  he 
found  "no  stock  of  goods"  on 
which  to  levy,  is  not  conclusive 
OQ  this  point.  McMahon  v.  Red- 
Jield,  1 


2.  Under  the  provisions  in  regard  to 
assessment  of  taxes  in  the  city  of 
New  York,  that  the  deputy  tax 
commissioners,   in  assessing  real 
property,  shall  furnish  a  detailed 
statement,  giving  the   street   and 
ward  map  number  of  such   real 
estate,  with  other  particulars,  to 
the  commissioners,  and   that  the 
latter  shall  keep  books  in  which 
shall  be  entered  in  detail  the  as- 
sessed valuation  of  such  property, 
which  books  shall  be  open  for  ex- 
amination and  correction,  &c.,  a 
map  of  the  property  assessed   is 
essential  to  a  valid  assessment,  if 
there  be  no  other  designation  or 
identification  than  by  a  ward  map 
number.     And  the  designation,  in 
the  tax  commissioners'  books,  of 
a  parcel  of  real  estate,  by  a  num- 
ber stated  to  be  a  ward  number 
but  which  does    not    correspond 
with  any  number  on  the  ward  map, 
is  not  a  compliance  with  the  stat- 
ute, if  the  other  particulars  of  de- 
scription required  are  not  shown 
to  be  correct ;   and  such  failure  to 
describe  the  property  as  required 
by  the  statute  invalidates  the  tax. 
Lalor  v.  Mayor  &c.  of  New  York, 

235 

3.  The  requirement  of   the  act  of 
April  14th,  1859  (L.  1859  c.  302), 
that  in  making  the  assessment  of 
taxable    property  in  the   city  of 
New  York,  the  deputy  tax  com- 
missioners shall  personally  exam- 
ine such  property,  relates  to  real 
property  only,  and  not  to  personal 
property.     McMahon  v.  Palmer, 

362 

4.  The  oath  required  by  that  act  to 
"  the  annual  record  of  the  assessed 
valuation    of    real    and    personal 
estate,"  directed  to  be  "open  for 
examination  and  correction  from 
the  second  Monday  in  January," 
is   not  premature   because    made 
before  that  day,  if  the  record  is 
complete  at  the  time.  ib. 

5.  The  assessment  of  shares  in  a  na- 
tional  banking  association  under 
chapter  596  of  the  Laws  of  1880 
is  properly  made,   in  the  city  of 
New  York,  in  a  list  separate  from 
the  books  in  which  other  personal 
property  is  assessed,  since  the  stat- 
ute   requires    such    shares  to  be 
taxed  in  the  ward  where  the  bank 
is  located,  while  the  assessment  of 
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all  other  personal  property  in  the 
city  is  to  be  entered  in  books  in 
alphabetical  order.  ib. 

6.  In  the  assessment  of  such  shares 
no  reduction  of  a  proportionate 
part    representing  investment  of 
capital    by  the    bank   in    United 
States  bonds  exempt  from  taxation 
is  required.  ib. 

7.  The  restriction  upon  taxation  of 
such  shares,   that  "the  taxation 
shall  not  be  at  a  greater  rate  than 
is   assessed  upon   other  moneyed 
capital  in  the  hands  of  individual 
citizens,"  is  not  infringed  because 
shares  of  corporations  other  than 
banks  can  be  taxed.  ib. 

TRIAL 

1.  Upon  the  trial  of  an  action  by  a 
broker   for  commissions,  the  de- 
fendant, alleging  that  the  plaintiff 
acted,  in  the  negotiation  for  which 
commissions  were  claimed,  merely 
as  agent  of   another  broker,  re- 
quested the  court  to  charge  that  a 
certain  letter  written  by  the  de- 
fendant to  the  plaintiff  and  admit- 
ted in  evidence  was  not  inconsis- 
tent with  the  fact,  if  it  existed, 
that  the  plaintiff  was  acting  as 
the  agent  of  such  other  broker. 
Ueld,  that  this  was  properly  re- 
fused, as  the  question  of  the  effect 
of  the  writing  as  proof  was  to  be 
decided  by  the  jury,  not  the  court. 
Jinrling  v.  Gunther,  6 

2.  In  addressing  the  jury  at  the  close 
of  a  trial,  counsel  for  plaintiff  at- 
tempted to  read  from  a  reported 
case;  upon  objection  being  made, 
he  closed  the  book,  and  then  stated 
to  the  jury  what  had  been  decided 
in  that  case,  which,  he  told  them, 
was  on  ''all  fours"  with  the  case 
on  trial  ;    and   the  court,  upon  a 
request  from  defendants'  counsel 
to  direct  him  to  desist  from  this 
mode  of  summing  up,  declined  to 
do  so.     Held,  that  this  was  error, 
for  which  a  judgment  for  plaintiff 
should    be    reversed.      Reich    v. 
Mayor  <fcc.  of  New  York,  72 

o.  The  refusal  of  a  request  for  an 
instruction  to  a  jury  is  not  error, 
where  the  instruction  asked  ig- 
nores an  essential  fact,  thus  au- 
thorizing a  finding  by  the  jury 
contrary  to  the  evidence.  Ryan 
v.  Miller,  77 


4.  Counsel  for  plaintiff,  in  summing 
up,  read  to  the  jury  from  a  news- 
paper report  a  charge  to  a  jury  in 
another  court  on  the  same  subject, 
and  the    judge    presiding  at  the 
trial,  in  his    instructions    to    the 
jury,  referred  with  approval  to  the 
opinion  upon  the  law  expressed 
therein.      Held,  that  this  was  not 
ground  of  reversal  of  a  judgment 
entered  upon  a  verdict  for  plaint- 
iff, the  questions  of    fact  having 
been  left  to  the  jury  with  instruc- 
tions as  favorable  to  defendant  as 
the  circumstances  allowed.      Ro- 
senwald  v.  Hammerstein,          377 

5.  An  order  setting  aside  a  verdict 
for  plaintiff  as  against  the  evidence 
may  be  affirmed  on  an  appeal  by 
him  to  the  General  Term,  notwith- 
standing there  was  no  request  by 
defendant,  at  the  trial,  to  have  a 
verdict  directed  in  his  favor.     En- 
gel  v.  Schoolherr,  417 

6.  In  an  action    for  compensation 
agreed  to  be   paid  in  a  building 
contract  which  provides  that  the 
work  shall  be  done  to  the  satisfac- 
tion of  a  third  person,  a  refusal  of 
a  request    by  defendants  at  the 
close  of  the  trial,- for  an  instruc- 
tion to  the  jury  in  regard  to  the 
effect  of  a  certificate  by  such  third 
person  that  the  work  was  done  to 
his  satisfaction,  does   not   injure 
the  defendant,  where  such  certifi- 
cate is  not  relied  upon  as  conclu- 
sive that  the  work  was  duly  per- 
formed, but  the  whole  trial  is  di- 
rected to  an  investigation  of  that 
point  independently  of  the  certifi- 
cate.   Gustaveson  v.  McGay,    423 

See  APPEAL,  6. 

ATTORNEY  AND  CLIENT,  6. 
MALICIOUS   PUOSECUTION, 
3. 

TRUSTS. 

1.  On  the  trial  of  an  action  against 
trustees  for  work  done  in  making 
repairs  of  a  building  belonging  to 
the  trust  estate,  it  appeared  that 
only  one  of  the  trustees  author- 
ized the  doing  of  the  work,  and 
there  was  no  evidence  of  any 
emergency  requiring  immediate  ac- 
tion by  him  without  consulting  liis 
co-trustees,  or  that  he  had  any  au- 
thority from  them  to  bind  the 
estate  for  the  expenditure,  or  that 
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they  had  any  knowledge,  during 
the  progress  of  the  work,  that  he 
had  attempted  so  to  bind  the 
estate.  Ueld,  that  the  complaint 
was  properly  dismissed.  Busse  v. 
Schenck,  12 

2.  After  a  trust  has  been  created  by 
a  deposit  of  money  in   a  savings 
bank  in  the  name  of  the  depositor 
in  trust  for  another,  the  mere  with- 
drawal by  the  depositor  of   the 
money  from  the  bank,  not  being 
inconsistent  with  the  trust,  does 
not  render  him  liable  to  an  action 
by  the  beneficiary,  and  does  not, 
t  herefore,  set  the  Statute  of  Limi- 
tations running  against  the  latter. 
Mabie  v.  Bailey,  60 

3.  Making  a  deposit  of  money  in  a 
savings  bank  to  the  credit  of  the 
depositor  "in  trust  for"  another, 
may  create  a  valid  trust  for  the 
benefit  of  such  other  person,  un- 
less  shown  not  to  have  been  in- 
tended as  such  by  facts  and  cir- 
cumstances surrounding  the  trans- 
action ;   but  subsequent  acts  and 
declarations  of  the  depositor  can- 
not be  resorted  to  for  the  purpose 
of  showing  that  he  did  not  intend 
the  deposit  as  a  gift.  ib. 

4.  G.  &  Co.,  having  as  factors  of 
plaintiff  sold  a  cargo  of  sugar  on 
his  account,  accepted  his  drafts  at 
thirty  days  sight  on  them  for  the 
amount  of  the  estimated  price  of 
the  sugar,  upon  his  promise  to  re- 
mit them  a  draft  on  the  purchaser 
for  the  price  at  three  days  sight,  so 
that  they  would  be  covered  before 
the  maturity  of   the  thirty  days 
acceptances.      He   remitted   such 
draft  to  them,  requesting  them  to 
have  it  collected  to  his  credit  in 
account,  and,  the  sum  not  being 
equal  to  the  amount  of  his  drafts 
upon  them,  he  promised  to  for- 
ward to  them  the  amount  over- 
drawn "  in  time  to  cover,"  and 
did  accordingly  forward  to  them  a 
banker's  draft  for  a  sum  exceed- 
ing somewhat  that  amount,  lleld, 
that  the  proceeds  of  the  drafts  so 
remitted  by  him,  received  by  G.  & 
Co.,  were  held  by  them  in  trust  to 
be  applied  to  the  payment  of  his 
drafts  accepted  by  them,  and  G.  & 
Co.  having  paid  but  one  of  those 
drafts,     and    having    afterwards 
made  a  general  assignment  for  the 


benefit  of  their  creditors,  plaintiff 
was  entitled,  as  against  their  as- 
signee for  benefit  of  creditors,  to 
such  part  of  the  proceeds  of  his 
remittances  as  had  not  been  so 
applied  and  could  be  traced.  Ba- 
bel v.  Griffin,  241 

5.  In  an  action  for  the  recovery  by 
plaintiff  of  such  proceeds,  the 
complaint  alleged  that,  at  the  time 
of  the  assignment  by  G.  &  Co.  for 
the  benefit  of  their  creditors,  there 
was  on  deposit  in  bank  in  their 
name  a  specified  sum,  part  of  said 
proceeds,  and  that  the  assignee 
had  drawn  said  money  from  the 
bank,  and  deposited  it  with  a  cer- 
tain banking  house.  The  answer 
of  the  assignee  admitted  that  the 
sum  specified  had  come  into  his 
hands  as  part  of  the  assets  of  G. 
&  Co.,  and  that  he  had  deposited 
said  sum  with  the  banking  honsi> 
named;  but,  as  to  the.  other  alle- 
gations of  the  complaint,  denied 
any  knowledge  or  information 
sufficient  to  form  a  belief.  Held, 
that  such  denial  did  not  extend  to 
the  allegation  that  he  personally 
drew  the  moneys  from  the  bank, 
that  being  a  fact  in  regard  to  which 
he  had  personal  knowledge,  but 
related  merely  to  the  allegations  of 
the  complaint  in  regard  to  the 
origin  of  the  funds.  ib. 

G.  The  deposit  of  trust  funds  by  a 
trustee  in  his  own  private  bank 
account,  in  which  he  may  have  de- 
posited moneys  of  his  own  or 
moneys  which  belonged  to  other 
cestuis  que  trust,  does  not  so  far 
destroy  the  identity  of  the  funds 
that  the  cestni  que  trust  becomes 
merely  a  general  creditor.  ib. 

7.  In  cases  of  such  deposits  of  trust 
moneys  with  individual  funds  of 
the  trustee,  the  rule  that  the  mon- 
eys first  drawn  out  are  to  be 
charged  against  the  moneys  first 
paid  in  does  not  apply;  the  drawer 
must  be  taken  to  have  drawn  out 
his  own  money,  in  preference  to 
the  trust  money,  in  paying  his  gen- 
eral debts.  H>. 

See  BROKERS,  4. 

EXECUTORS  AND  ADMINIS- 
TRATORS, 1. 
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UNDERTAKINGS. 

See  ATTACHMENT,  2. 
COSTS,  5. 

USURY 

1.  It  seems,  that  an  unauthorized 
usurious  agreement   made  by  an 

'agent  upon  a  loan  of  money  for 
his  principal  without  the  knowl- 
edge or  participation  of  the  prin- 
cipal, does  not  invalidate  the  claim 
of  the  principal  for  repayment  of 
the  loan  or  his  right  to  the  securi- 
ty taken  therefor.  Lyon  v.  Simp- 
son, 56 

2.  In  an  action  for  the  recovery  of 
personal    property    belonging    to 
plaintiff,    the    complaint    alleged 
that   defendants,  being  partners, 
received  the  property  "as  security 
for  a  usurious  loan  made  by  said 
firm  to  the  plaintiff  of  the  sum  of 
$250  for  twelve  months  on  inter- 
est at  the  rate  of  25  per  cent,  per 
annum."     The  proof  showed  that 
the  rate  was  to  be  3  per  cent,  per 
month.     Held,  that  the  variance 
was  material.  ib. 

3.  It  seems,  that  such  allegations  do 
not    constitute  a  sufficient  aver- 
ment of  a  corrupt  and  usurious 
agreement  prohibited  by  the  stat- 
ute against  usury.  ib. 

4.  To  bring  a  loan  within  the  prohi- 
-  bition  of  the  statute,  it  must  be 

proved  to  have  been  usurious  at 
the  time  of  its  inception;  usury 
taken  subsequently  for  an  exten- 
sion of  the  loan  cannot  invalidate 
the  original  security.  ib. 

5.  The  possession  of  a  usurious  note 
by  the  indorsee  being   presump- 
tive   evidence    that   he    received 
it  before  it  became  due,  for  a  valu- 
able consideration,  without  notice 
of   the  usury,   an    indorsee    who 
holds  a  usurious  note  before  it  ma- 
tures, and  to  whom  afterwards  a 
new  security  is  given  in  lieu  of  it, 
may,  in  an  action  upon  such  new 
security,  rely  upon  the  legal  pre- 
sumption that  his  title  is  good,  and 
the  burden  is  upon  the  defendant 


to  establish  a  defense.     Glenden- 
ning  v.  Blood,  421 

See  PAWNBROKERS. 

V 

VARIANCE. 
See  USURY,  2. 

YENDOR  AND  PURCHASER. 
See  SALE. 

VERDICT. 
See  APPEAL,  7. 

VERIFICATION. 

See  MECHANICS'  LIEN,  1. 
PLEADING,  4,  5. 

w 

WAIVER. 

See  APPEAL,  5. 
CONTRACTS,  18. 

WAREHOUSEMEN. 

A  statement  in  an  advertising  circu- 
lar by  the  proprietor  of  a  storage 
warehouse  that  the  exterior  of  his 
warehouse  is  fire  proof,  is  an  ex- 
pression of  opinion,  and  not  a 
representation  of  a  fact,  such  as 
would  sustain  an  action  for  dama- 
ges for  false  representations  in 
making  such  statement.  Hlckey 
v.  Morrell,  482 

WHARVES. 
See  NEW  YORK  CITY,  1. 
WILLS. 

A  will  contained,  after  devises  to 
three  of  the  testator's  children  for 
their  natural  lives  only  and  at 
their  deaths  to  their  children  or 
others  named,  a  residuary  devise 
to  a  son,  the  only  other  child, 
"  and  to  his  heirs,"  but  in  case  he 
should  die  without  lawful  issue, 
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to  testator's  remaining  children. 
Held,  that  the  contingency  of  the 
death  of  the  devisee  contemplated 
in  sucH  last  devise  was  his  death 
during  the  lifetime  of  the  testator; 
and  that,  he  having  survived  the 
testator,  the  residuary  estate 
vested  in  him  absolutely.  Leon- 
ard v.  Eingsland,  485 


See  DESCENT. 

WITNESSES.     . 

See  ARBITRATION. 

EVIDENCE,  1,  2,  3,  7. 
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